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PREFACE 

TO  THE  SIXTEENTH  EDITION. 


In  this  editioQ  the  alterations  made  in  the  law 
since  the  publication  of  the  last  edition  have  been 
incorporated  in  the  text.  The  law  relatjjig  to 
fixtures  has  been  re-stated  in  an  expanded  form 
(pp.  1 13-1 38).  The  decision  of  the  Court  of  Appeal 
in  Re  Whitaker,  1901,  1  Ch.  9  (which  could  only 
be  forecast  in  the  last  edition,  see  pp.  211,  212, 
and  n.  (^),  fifteenth  edition),  has  made  it  necessary 
again  to  reconsider  the  whole  subject  of  the  order 
of  payment  of  debts  in  administration  ;  and  those 
parts  of  the  chapter  on  Debts  which  deal  with  this 
subject  have  been  entirely  re- written.  A  new  Table 
of  the  Order  of  Payment  of  Debts  (opposite  p. 
222)  has  been  prepared  to  illustrate  the  law  as 
at  present  established.  The  reader  will  observe 
that,  in  regulating  the  order  of  satisfying  debts 
out  of  a  dead  man's  insolvent  estate,  the  Legislature 
has  taken  every  course  but  the  straightforward 
one  of  enacting  that  the  deceased  person's  debts 
shall  be  paid  by  his  executors  or  administrators 
in  the  order  desired.    And  the  crookedness  of  the 


VI  PREFACE  TO  THE  SIXTEENTH  EDITION. 

statutory  way  has  been  exactly  doubled  by  the 
manner  in  which  the  Courts  have  proceeded  to 
interpret  the  amending  enactments;  the  views 
which  were  favoured  with  the  greater  weight  of 
authority  between  1875  and  1900  having  been 
discredited  during  the  last  six  years  (see  p.  221 
and  n.  (z)).  This  reversal  of  judgment  has  left 
the  law  even  more  anomalous  and  absurd  than 
before.  According  to  the  law  laid  down  between 
1883  and  1900,  when  a  man  died  insolvent,  his 
debts  might  be  payable  in  two  different  orders 
according  as  his  estate  were  administered,  either  ( I ) 
out  of  Court  or  by  the  Court  in  the  Chancery 
Division,  or  (2)  by  the  Court  in  Bankruptcy.  By 
the  law  as  now  ascertained,  there  are  three  orders 
of  payment  of  debts  out  of  a  dead  man's  insolvent 
estate  according  as  it  is  administered  (1)  out  of 
Court,  or  (2)  by  the  Court  in  the  Chancery 
Division,  or  (3)  by  the  Court  in  Bankruptcy ;  and 
each  of  these  is  different  from  the  other  (see 
table  opposite  p,  222).  It  is  surely  most  injurious 
to  the  community  that  an  executor  or  adminis- 
trator cannot  at  present  be  advised  that  he  can 
safely  follow  the  rule  of  equality  of  payment  im- 
posed by  the  Legislature  in  case  of  administration 
by  the  Chancery  Division  or  in  Bankruptcy 
without  burdening  the  property  with  the  costs  of 
administration  by  the  Court  (see  pp.  199,  200  and 
n.  (o),  221,  222).  Besides  this,  it  may  be 
observed  that  the  present  Bankruptcy  rule,  which 
places  debts  incurred  voluntarily  by  deed  on  an 
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equal  footing  with  those  contracted  for  value,  is 
by  no  means  an  improvement  on  the  old  rule  of 
administration,    whereby    voluntary  bonds    and 
covenants  were  not  to  be  satisfied  nntil  all  debts 
incurred  for  valuable  consideration  had  been  paid 
in    full.      When    reforms    are   carried    out    in 
this  fashion,  who  can  wonder  that  the  English 
law  is  become  complex,  anomalous,  uncertain,  and 
hardly  to  be  understood,  even  by  experts,  who 
have  given  their  lives  to  its  study  ?  This  language 
may  appear  exaggerated  :  but  it  is  fully  borne  out 
by  the  recent  case  of  Paquin  v.  Beauclerkf  1 906, 
A.  C.  148  {poetj  p.  529),  in  which  the  House  of 
Lords  was  equally  divided  in  opinion  on  a  point 
of  law  of  the  utmost  practical  importance.   Indeed, 
the  law  of  married  women's  contracts,  of  which 
the  rule  in   Paquin  v.  Beauclerk  is  the  latest 
development,  is  the  best,   or  rather  the  worst, 
example  of  the  evil  in  question.     It  owes  its 
existence  to  legislation  undertaken  with  the  most 
benevolent  intentions,  but  ill-planned,  ill-executed, 
and  (as  it  has  happened)  made  worse  by  judicial 
interpretation   (see  post^  pp.   517,  518,  and  nn. 
(6),  {k)).     The  case  cited  shows  that  in  substance 
it  has  provided  only  a  partial  remedy  for  the  hard- 
ships of  the  Common  Law ;  whilst  in  form  it  is  a 
hideous  excrescence  on  the  body  of  the  English 
law  of  contract.     The  truth  is,  that  the  existing 
law  of  married  women's  property  and  contract 
ought  to  be  entirely   recast  on   scientific  legal 
principles.     It  would  not  be  impossible  to  frame  a 
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statute  which  should  exactly  assimilate  a  married 
woman's  capacity  in  respect  of  property  and  con- 
tract to  that  of  a  man,  and  yet  should  not  deprive 
her  of  the  benefit  of  the  restraint  on  anticipation* 
It  is  not  as  if  a  man's  case  afforded  no  parallel  to 
this  restraint.  Men  cannot  alienate  or  charge 
income  which  they  receive  from  the  state  in 
remuneration  for  their  performance  of  public 
services.  But  the  fact  that  such  property  cannot 
be  taken  by  process  of  the  law  to  satisfy  their 
contractual  obligations  does  not  limit  their  con- 
tractual capacity.  Legislation  passed  without 
regard  to  right  legal  principles  produces  hard 
cases  like  Re  Harkness  ^  Allsopp^s  contract  1896, 
2  Ch.  358  {po8t,  pp.  445,  n.  (m),  522),  Bamett  v. 
Horjoard,  1900,  2  Q.  B.  784  {post,  p.  519,  n.  (p), 
and  Paquin  v.  Beauclerk  ;  and  if  the  hardship  is 
attempted  to  be  removed  by  further  legislation 
dealing  only  with  those  particular  cases,  the 
intricacy  of  the  law  is  increased  in  something 
like  geometrical  progression,  and  its  ultimate 
condition  works  greater  evil  than  the  rigour  of  its 
original  simplicity. 

Some  remarks  have  been  added  (pp.  417-419)  on 
the  severance  of  joint  ownership  in  chattels.  And 
it  has  been  pointed  out  (pp.  543,  544)  that 
section  23  of  the  Sale  of  Goods  Act,  1893,  relat- 
ing to  the  sale  of  goods  by  a  person  having  a 
voidable  title  thereto,  extends  in  terms  far  beyond 
the  rule  of  Common  Law. 

The  entire  work  of  the  correction  of  the  proofs 
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and  the  preparation  of  the  indices  to  this  edition 
has  been  undertaken  by  the  editor's  pupil,  Mr.  H, 
Ebnest  Glaisybr  of  Lincoln's  Inn. 

By  means  of  the  Addenda^  the  work  is  brought 
up  to  the  date  given  below. 

7,  Stohk  BxniiDiKoa,  Likoolh'b  Ihn, 
eth  NoveaJber,  1906. 


PREFACE 

TO  THE  FOUBTEBNTH  EDITION. 


Ik  preparing  the  present  edition,  the  editor 
has  ventured  to  work  with  a  free  hand.     While 
following  the  main  design  of  the  original  hook, 
he   has   not  scrupled    to  rewrite,  to  add  or  to 
excise,  wherever  he  has  judged  it  expedient  to 
do  so ;  with  the  result  that  the  hook  now  contains 
a  very  large  proportion  of  his  own  work.     The 
main  additions  relate  to  the  ownership  of  goods^ 
and  lis  history,  and  to  the  possession  and  aliena- 
tion of  goods,  and  the  title   thereto;   and  it  is 
hoped  that  the  consideration  of  these  suhjects  at 
greater  length  than  before  will    be  justified  by 
their  importance.     In  other   respects,  the  editor 
has  done  his  utmost  to  restore  the  simplicity  and 
brevity  which  were  characteristic  of  the  original 
text ;  and  that  he  has  not  been  altogether  unsuc* 
cessful  in  the  direction  of  brevity,  is  shown  by  the 
fact  that,  although  the  additional  matter  amounts 
to  more  than  fifty  pages,  the  whole  book  is  shorter 
by  fourteen  pages  than  the  previous  edition.    Nor 
does  this  fairly  represent  the  whole  gain ;  for  a 
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large  amount  of  statute  law  now  printed  in  type 
uniform  with  the  rest  of  the  text,  was  printed  in 
smaller  tjrpe  in  the  former  edition.  The  editor 
has  especially  endeavoured  to  condense  his  state- 
ment of  statute  law,  a  peculiarly  difficult  and 
dangerous  task.  It  may  be  mentioned  in  par- 
ticular, that  the  whole  of  the  introductory  chapter 
is  new.  For  part  of  the  substance  of  it,  the  editor 
is  indebted  to  the  learning  contained  in  Professor 
Ames's  articles  on  the  Disseisin  of  Chattels  in 
the  Harvard  Law  Review ;  he  also  owes  much  to 
discussion  of  the  subject  with  his  friend  Professor 
Maitland.  With  respect  to  other  parts  of  the 
editor's  own  work,  he  desires  to  express  his  sense 
of  obligation  to  the  treatises  of  Mr.  Justice  0.  W. 
Holmes  on  the  Common  Law,  of  Sir  Frederick 
Pollock  and  Mr.  Justice  Wright  on  Possession, 
and  of  Sir  Frederick  Pollock  and  Sir  Willlim 
Anson  on  Contracts. 

An  entirely  new  index  to  the  book  and  to  the 
cases,  year-books,  and  statutes  cited,  has  been 
prepared  by  Mr.  Kenneth  F.  Wood  of  Lincoln's 
Inn. 


7.  Stone  Buildings,  Lincoln's  Ink, 
30^;^  July,  1894. 
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0.  63  (Patents,  Designs  and  Trade  Marks  (Amend- 
ment) Act,  1885)      .  .    315,319,322 

49  &  50  Yict.  o.  33  (International  Copyright  Act,  1886)      .    340—344 

c  37  (Patents  Act,  1886)         .        .     315,318,821,344 

50  &  51  Yict  0.  28  (Merchandise  Marks  Act,  1887)       .      25,  346,  352 

c.  43  (Stannaries  Act,  1887)         .        .        .        222(a) 


XC  INDEX  TO  STATUTES  CITED. 


PAOB 

50  &  51  Vict.  0.  57  (Deeds  of  Ammgement  Act,  1887)  .        .     .     237 

c.  66  (Bankniptcy  (Diacharge  and  Closure)  Act, 

1887) 270 

c.  70  (appellate  jurisdiotion  of  House  of  Lords)      .     203 

51  Vict.  c.  2  (National  Debt  (Conyeraion)  Act,  1888)  287—289 

c.  8,  s.  19  (stomp  on  assignment  of  life  policy)      .         .281 
ss.  21,  22  (succession  duty)        .         .         .    404,458,459 

51  &  52  Vict.  c.  17  (Copyright  (Mndcal  Compositions)  Act,  1888)    334 

c  42  (Mortmain  and  Charitable  Uses  Act,  1888)    .    463 

c.  43  (County  Courts  Acts,  1888)  .  .101 

s.  67  (equitable  jurisdiction)    .         .       85,  391,  455 

ss.  133—137  (replevin)        ...  .13 

ss.  146, 147  (execution)  ....  101, 102 

c.  50  (Patents,  Designs  and  Trade  Marks  Act,  1888)  315, 

322,  325,  329,  344 
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c.  48  (oompaiiieB) 302-304,  306 

0.50  (fixtures) 134 

1  Edw.  VII.  c.  7  (insaraoce) 284 

c.  18  (patents) 329 
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ADDENDA. 

Page  41,  n.  (s),  Badische  AtUlin,  dc,  v.  liter  has  been  affirmed, 
1906,  2  Gh.  448. 

„      74,   n.  (r),    Weiner  v.  QiU  has  been  affirmed,  1906,  2  K.  B.  574. 

„  117,  line  8,  After  "  damages  "  insert  a  note,  *'  As  to  the  measure 
of  damages  in  cases  of  collision,  see  The  Argentine, 
14  App.  Gas.  519;  The  Racine,  1906,  P.  273." 

„    118,  n.  (z).  Add  "  The  Jassy,  1906,  P.  270." 

„  141,  n.  (n).  Add  "  This  Act  has  been  amended  by  stat.  6  Edw.  VII. 
c.  21." 

„  149,  n.  (h),  Add  "  Clark  v.  London  General  Omnibus  Co.,  Ltd., 
1906,  2  K.  B.  648." 

„    182,  n.  (h),  Add  "  Kemp  v.  Baerselman,  1906,  2  K.  B.  604." 

„    183,  n.  (t)  \  Add  at  end,  "  Macbeth  v.  North  d  South  Wales  Bank, 

„    187.   n.  (or)  f      1906,  2  K.  B.  718." 

„  187.  n.  (2),  Add  "By  stat.  6  Edw.  VH.  o.  17,  s.  1,  a  banker 
receives  payment  of  a  crossed  cheque  for  a  customer 
within  the  meaning  of  this  section,  notwithstand- 
ing that  he  credits  his  customer's  account  with  the 
amount  of  the  cheque  before  receiving  payment 
thereof." 

„    194,  n.  («),  Add  '^Diestal  v.  Stevenson,  1906, 2  K.  B.  846." 

„  213,  n.  {q),  Be  Hankey,  has  been  overruled ;  Be  Samson,  1906, 
W.  N.  190. 

„  259,  line  22.  After  "  him  "  insert  a  note  referring  to  Re  PiUing, 
1906,  2  K.  B.  644. 

„  266  n.  (i),  Ponsford  v.  Union  of  London,  dc,  Bank,  is  now 
reported,  1906,  2  Gh.  444. 

„    276,  n.  {k),  Add  «  Pearson  v.  Wilcock,  1906,  2  K.  B.  440." 

„  826.  n.  (y),  Badische  Anilin,  dc,  v.  Hickson,  is  now  reported,  1906, 
A.  G.  419. 

„    333,  n.  (n),  Gf.  Ward,  Lock  d  Co.,  Ltd.  v.  Long,  1906,  2  Gh.  550. 

„    368,  n.  (a;),Add"JBaSaJt;in,  1906,2Gh.  459." 

„    633,  n.  (y),  Add  "  FaUes  v.  Faiks,  1906,  P.  826." 

„  547,  n.  (i^),  Badische  Anilin,  dc.  v.  Isler,  has  been  affirmed,  1906. 
2  Gh.  443. 
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INTEODUCTOEY  CHAPTEE. 

OP   THE    OBJECTS   AND   NATUKE   OF   PERSONAL   PROPERTY. 

^  1.  Of  the  difference  between  Real  and  Personal 
Property. 

Property  in  English  law  is  divided  into  two  classes,  Beal  aod 
real  property  and  personal  property,   and  these  are  pJJJ^Irty. 
governed  by  very  different  rules.     This  great  classifica- 
tion (a)  has  its  origin  in  the  fact  that  after  the  Korman 
CJonqnest  land,  then  the  main  source  of  public  wealth, 
became  subject  to  the  law  of  feudal  tenure,  which  was 
not  applied  to  moveable  things  known  as  chattels  or 
ffoods  (5).     This  caused  a  great  distinction  to  be  drawn  Distinotion 
between  property  in  land  and  property  in  chattels,  ^^rtyin 
For  the  first  principle  of  the  law  of  feudal  tenure  is  iandan<t 
that  the  supreme  ownership  of  all  land  belongs  to  the  chaSeli^  ^" 
Crown,  and  no  subject  can  be  the  absolute  owner  of 
land.     Subjects  can  at  most  hold  freely  of  the  King  or 
some  mesne  lord  the  hereditary  estates  called  fees,  or 
estates  in  fee  simple  (c).    The  law  of  feudal  tenure, 

(a)  For  a  fall  aooonnt  of  the  This  book  is  hereinafter  referred 

origin  and  history  of  the  classifi-  to  as  '*  WiUiams,  R.  P." 

ration  of  property  aa  real  or  per-  (b)  Williams,  R.  P.  9— 15, 20th 

sonal,  the  reader  ia  referred  to  ed. ;  see  P.  &  M.  Hist.  £ng.  Law, 

Piinciplea  of  the  Law  of  Real  ii.  148  »q, 

PhjpntT,  Introdnctory  Chaoter,  (c)  Williams,  R.  P.  6,  7, 19,  32, 

2ath  ed^  by  the  present  editor  20th  ed. 

W.P.P.  1 
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A«  to  liberty 
ofalienatioD* 


moreover,  was  restrictive  of  alienation ;  and  although 
tenants  in  fee  simple  acquired  the  power  of  disposing 
of  their  estates  by  act  irUer  vivos  at  a  comparatively 
early  time  (d),  it  was  not  until  a  much  later  period 
that  they  were  enabled  to  devise  their  estates  by 
will  (e).  Chattels  on  the  other  hand  remained  the 
object  of  a  direct  and  absolute  ownership  resembling 
the  dominion  over  corporeal  things  conceived  in  Roman 
law  (/).  Nor  were  they  ever  subjected  to  any  restric- 
tion upon  alienation ;  they  were  always  transferable  as 
well  by  will  as  in  the  owner's  lifetime:  though  it  is 
true  that  in  early  times  the  owner  of  chattels  could  not 
bequeath  away  more  than  a  part  of  them,  if  he  left  a 
widow  or  child  (ff).  Glmttels  too  were  not  only  the 
objects  of  the  right  of  free  disposition,  which  is  incident 
to  absolute  ownership,  but  they  were  also  liable  to 
satisfy  their  owner's  debts  after  his  death  as  well  as  in 
his  lifetime ;  a  liability  which  was  not  fully  imposed 
on  fees  until  a  very  modem  date  (h). 


Ab  tosaooes- 
slon  after 
death. 


Another  difference  between  fees  and  chattels  was  in 
the  mode  of  succession  after  death.  Fee  simple  estates 
passed  at  common  law  to  the  heir  of  the  tenant  who  died 
possessed  of  them  (t).  And  the  heir  was  ascertained 
from  amongst  the  tenant's  nearest  blood  relations  by 
rules,  of  which  the  most  prominent  preferred  males  to 
females  in  the  same  degree  of  relationship,  and  of 
males  equally  related  selected  the  eldest  as  heir  to  the 
exclusion  of  all  others  (J),  Originally,  it  would  seem, 
the  heir  was  also  entitled  to  his  deceased  ancestor's 


(d)  After  stat.  18  Edw.  I.  c.  1 ; 
Williamg,  E.  P.  65—73,  20th  ed. 

(e)  After  stats.  82  Hen.  YIII. 

0.  1.  and  12  Oar.  IL  c.  24;   ih, 
73,  74,  237,  238. 

(/)  See  Gai.  Comm.  1.  ii.  §§ 
40  $q.;  1.  iv.  §§  3,  41,  45,  47, 
48;  Instl.  i.  tit.  i.  §§  11  8a.,40; 

1.  iv.  tit.  vi.  $  1 ;  Oo.  Litt.  145  b, 
851b. 


(ft)  Ptorf,  Part  III.  oh.  III. 

(fc)  Williama,  R.  P.  2, 20, 261— 
278,  20th  ed. 

(t)  They  now  pass  to  the 
executor  or  admiaifltrator  on 
trust  for  the  heir  or  devisoe; 
Btat  60  &  61  Vict,  c  65,  Part  I. 

(/)  WiUiams,  B.  P.  19. 84-88, 
221—228,  20th  ed. 
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chattels  for  the  purpose  of  paying  the  ancestor's  debts. 
Bat  afterwards  all  title  of  an  owner  of  chattels  passed, 
on  his  death,  either  to  the  persons,  whom  he  had 
appointed  to  perform  his  wiU  and  who  were  called  his 
eAXculars,  or  if  he  died  intestate,  then  to  the  adminis- 
trator of  his  effects,  appointed  in  pursuance  of  a  statute 
of  Edward  III.  (k)  from  among  the  next  friends  of  the 
deceased  by  the  ecclesiastical  authority,  to  whom  the 
administration  of  intestates'  efifects  had  been  previously 
committed  (I),  And  the  administrator  of  an  intestate 
is  bound  (m)  to  distribute  the  surplus  of  his  chattels, 
after  payment  of  his  debts,  between  his  widow  and 
children  or  next  of  kin,  according  to  rules,  which  permit 
males  and  females  in  the  same  degree  of  relationship 
to  share  equally,  giving  no  preference  to  males  or  to  the 
eldest  male  (n). 

A  further  distinction  between  property  in  land  and  Am  to  the 
property  in  goods  arose  from  the  different  nature  of  the  ^ure^f  the 
remedies  given  for  the  deprivation  of   either.    This  remedieafor 
distinction  rests  at  bottom  upon  the  physical  difference  onlv^lnY 
between  land,  which  is  immoveable  and  indestructible,  6<»d8. 
and  goods,  which  are  moveable  and  perishable.    Hence 
a  dispossessed  landholder  can  always  be  restored  by 
proems  of  law  to  the  identical  holding,  from  which  he 
has  been  ejected :  while  there  is  no  such  certainty  of 
specific  restitution  in  the  case  of  goods.    For  goods 
may  always  be  taken  out  of  the  jurisdiction,  lost  or 
destroyed;   when  the  law  can  give  the  dispossessed 
owner  no    remedy    but    pecuniary    compensation  (o). 

ik)  8Ut.  31  Edw.  III.  c.  11.  (m)  By  stats.  22  &  23  Car  IL 

(0  WmiaiM,B.  P.  20,  21,  20th  c.  10;   29  Oar.  If.  o.  3,  s.  25 ;  1 

ed.     After   the  year   1857   the  Jao.  II.  c.  17,  s.  7 ;  enforcing  a 

administrator   of  an    intestate's  mode  of  distribution  which  the 


was    appointed   by   the  ecclesiastical   ooorts    bad    pre- 

Cdort  o£  PioMte.     Since   1875  yionsly  attempted  to  secure ;  see 

he  has  been  appointed  by  the  1  Sir  T.Raym.  497—499;  2  Black. 

Fidtrnte  Division   of  the  High  Gomm.  515. 

Court    ot   Justioe.     See    stats.  (n)  Po»t,  Part  III,  ch.  IV. 

20*21  Vic*  a  77.  8-  4 :  36  &  37  (o)  WillUms,    E.   P.    11,   12, 

YkLc€0,»16,9^'  20th  ed. 

1—2 
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Actions  were  therefore  classified  in  English  law,  ag 
real  or  personal,  according  to  the  nature  of  the  relief 
aflforded  thereby  (p),  Beal  actions  were  those  brought 
for  the  recovery  of  lands  or  tenements  {q),  wherein 
specific  restitution  was  obtainable  by  process  of  execu- 
tion issuing  directly  against  the  thing  demanded  {in 
rem).  Personal  actions  were  brought  to  enforce  an 
obligation  imposed  on  a  man  personally  to  make 
reparation  for  a  breach  of  contract  or  a  wrong;  in 
other  words  they  were  brought  to  obtain  pecuniary 
compensation  for  a  violation  of  right — what  the  English 
law  calls  damages.  Actions  in  which  claims  for  both 
kinds  of  relief  were  combined  were  called  mixed 
actions  (r).  Not  every  kind  of  landholding,  however, 
was  recoverable  in  a  real  action.  From  the  reign  of 
Henry  II.,  owing  to  the  permanent  establishment  of 
the  King's  Court,  and  the  provision  of  special  remedies 
therein  for  dispossessed  landholders,  all  the  existing 
forms  of  landholding  were  submitted  to  the  classifying 
action  of  a  general  judge-made  law.  The  result  was 
that  freeholdings  of  land,  or  free  tenements,  were  the 
only  form  of  property  in  land  admitted  to  be  protected 
in  the  King's  Court  by  real  or  mixed  action.  This 
restriction  left  unprotected  in  the  King's  Court,  and 
therefore  without  the  pale  of  property,  the  humbler 
form  of  landholding  known  as  tenure  in  villenage  (s). 
Tenure  in  villenage,  however,  gave  rise  to  the  customary 
property  in  land,  which  in  later  times  obtained  complete 
legal  protection  as  copyhold  (/).  But  there  were  in 
early  times  certain  valuable  interests  in  land,  which 
fell  short  of  the  dignity  of  freehold,  without  incurring 
the  degradation  of  villenage.  The  most  important  of 
these  were  tenancies  for  a  term  of  years.  Placed  out- 
side the  class  of  free  tenements,  they  nevertheless 
obtained    special    legal    protection.    But    they    were 

(p)  WUliams,  n.  p.  28, 24,  and         (r)  lb,  28, 24. 
n.  (a),  20th  ed.  (n)  lb.  16, 17,  45,  443. 

iq)  lb.  23—25.  (0  lb.  27,  439—451. 
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reckoned  as  chattels,  and  thus  became  the  objects  of 
the  same  liberty  of  alienation  and  liability  for  debt  as 
attached  to  the  ownership  of  other  chattels.  Chattel 
interests  in  land  also  came  to  be  completely  assimilated 
to  other  chattels  with  regard  to  the  mode  of  succession 
after  death,  passing  to  the  executor  or  administrator, 
not  the  heir  (i»). 

Now,  as  free  tenements  were  the  only  things  recover-  Roklty  and 

able  in  tJie  realti/,  or  specifically  by  real  action,  they  P®"®*^  ^' 

became  known  by  the  name  of  realty  or  of  real  things ; 

while  things  recoverable  in  personal  actions  were  termed 

personalty,  or  personal  things  (x).    And  when  the  word 

realiy  had  thns  come  to  denote  the  freehold,  chattel 

interests  in  land  were  given  the  name  of  chattels  real,  Chattela  real 

because,  it  was  said,  they  concerned  the  realty ;  while  ^'  P®'*>'»*1- 

moveable  goods  were  distinguished  as  chattels  personal, 

"  because  for  the  most  part  they  belong  to  the  person 

of  a  man,  or  else  "  (which  seems  the  better  reason)  "  for 

that  they  are  to  be  recovered  by  personal  actions  "  (y). 

In  later  times,  however,  when  men  began  to  speak  of 

all  their  property  or  valuable  rights  as  their  estate,  and 

to  classify  their  estate  as  real  or  personal  (z),  the  limits 

of  the  two  classes  of  property  were  determined  rather 

by  the  difference  in  the  mode  of  succession  after  death 

than  by  the  nature  of  the  actions  for  their  recovery. 

The  term  real  estate  was  appropriated  to  the  realty, 

which  passed  to  the  heir,  or  to  real  hereditaments; 

while  chattels  real,  which  passed  to  the  executor,  were 

on  that  account  placed  in  the  class  of  personal  estate  (a). 

Thus  in  modern  times  what  is  called  personal  property 

or   estate  comprises  all  chattels,  which  go    to    the 

(»)  WinUuna,  R.  P.  20,  21,  25,  before  the  Restoration  of  Charles 

28, 20(h  ed.  II. ;  WiUiams,  R.  P.  8  and  a  (d), 

(s)  lb.  25.  26  and  n.  (r),  20th  ed. 

(v)  Co.  Litt  118  b;  see  Wll-  (a)  Williams,  B.  P.  8,  25—28, 

luBii,  B.  P.  25,  20th  ed.  20th  ed. 

(g)  This  was  hardly  common 
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executor,  be  they  chattels  real,  that  is,  chattel  interests 
in  land,  or  chattels  personal,  namely,  moveable  goods 
and  other  things,  for  the  withholding  of  which  damages 
only  are  recoverable  (b).  As  the  law  respecting  chattels 
real  is  a  branch  of  the  law  of  property  in  land,  it  has 
been  noticed  in  the  author's  treatise  on  the  "Law  of 
Eeal  Property ; "  and  chattels  real  will  only  be  inci- 
dentally mentioned  in  the  present  work,  which  treats 
of  chattels  personal. 


Exaraiaaiion 
of  the  reme- 
dies for  the 
reooTery  of 
goods. 


§  2.  Of  ills  Beniediesfor  the  Iieeove)*y  of  Goads. 

We  have  seen  that,  according  to  the  better  opinion, 
moveable  goods  are  said  to  be  called  chattels  personal 
or  things  personal  because  they  are  things  recoverable 
in  personal  actions.  How  it  came  about,  that  goods 
were  only  recoverable  in  personal  actions,  will  appear 
on  examination  of  the  various  remedies  for  the  wrongfal 
deprivation  of  goods.  This  will  also  show  us  that,  while 
the  owner  of  goods,  in  respect  of  their  freedom  from 
the  incidents  of  feudal  tenure,  enjoyed  a  fuUer  owner- 
ship than  a  freeholder  in  fee  of  land,  in  respect  of  the 
right  to  recover  possession,  which  seems  to  be  an 
essential  part  of  the  conception  of  ownership  (c),  the 
owner  of  goods  was  by  no  means  so  eflFectually  protected 
as  the  freeholder  of  land.  For  the  common  law  always 
gave  the  dispossessed  freeholder  the  right  to  recover 
possession  of  his  land  from  all  others,  whether  he  had 
been  ejected  or  had  parted  voluntarily  with  possession 
for  a  space  of  time,  which  had  come  to  an  end,  and 
whether  the  person  who  held  him  out  of  the  land  had 
taken  or  received  possession  thereof  from  him  directly, 
or  by  ejectment  of  or  conveyance  from  the  original 
wrongdoer  or  any  of  his  successors  (i).    But  it  was  only 


(&)  Williams,  R.  P.  28, 29,  20th 
ed.    Personal   estate  also   oom- 

S rises   personal   hereditaments; 
).  28,  n.  (h). 


(c)  Ih.  2,  6,  7, 17. 
id)  Bract  fo.  102  a,  104  a,  100, 
]6],817bs9.,327b.«9. 
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by  tortuoas  steps  that  the  dispossessed  owner  of  goods 
acquired  the  right  to  recover  possession  of  them  as 
against  all  others^  irrespective  of  the  questions,  whether 
he  had  parted  with  the  goods  against  his  will,  or  not, 
and  whether  the  wrongful  withholder  of  the  goods  had 
taken  them  directly  from  the  owner,  or  from  a  previous 
wrongful  taker.  In  the  case  of  land  too,  the  common 
law  has  accorded  process  enabling  the  freeholder,  and 
ultimately  the  leaseholder  and  the  copyholder,  to  obtain 
specific  restitution  (e).  But  the  process  given  to  enforce 
the  restitution  of  goods  was  imperfect;  besides,  the 
perishable  nature  of  goods  renders  any  certainty  of 
restitution  impossible. 

The  most  ancient  remedy  for  an  owner  of  goods,  who  Action  of 
had  lost  possession  of  them  from  theft  or  otherwise  *' 
unwillingly,  was  that  which  Bracton  describes  as  an 
a^ion  o{theJt.(actio  furtt)  {/).  A  part  of  this  remedy 
was  the  fresh  pursuit  of  the  thief  or  of  the  missing 
goods ;  and  the  action  lay  against  any  person,  in  whose 
possession  the  goods  were  found,  whether  he  were  the 
original  thief  or  taker,  or  had  acquired  possession  of 
them,  honestly  or  dishonestly  (y),  from  or  through  the 
original  taker  (A).  By  these  proceedings  the  owner 
might  obtain  both  the  restitution  of  the  goods  and  the 
punishment  of  the  thief;  for  if  the  owner  succeeded 
in  maintaining  the  charge  of  theft  and  the  goods  were 
worth  twelvepence  or  more,  the  thief  was  condemned 
to  death  for  the  felony.  The  person  found  in  possession 
of  the  goods  might,  however,  clear  himself  of  the  charge 
of  theft  by  showing  that  he  had  come  honestly  by  the 
goods,  as  by  purchase  in  open  market ;  if  he  succeeded, 
he  might  go  quit  of  the  criminal  charge;    but  the 

(e)  Williams,  R.  P.  17, 18,  27,  see  P.  &  M.  Hisi  Eng.  Law,  ii. 

W,  449-451,  20ih  ecL  155—163. 

(/)  Biact.  fo.  150  b,  151, 154  b ;  (g)  See  Y.  B.  13  Edw.  IV.  3, 

Glanv.  X-  15—17;  Pleta,  fo.  54,  pi.  7;  4  Hen.  VII.  5,  pi.  1. 

55;  Britt.  liv.  i.  ch.  16,  25 ;  and  (h)  Bract,  fo.  103  b. 


8  UTTBODUCTORY  CHAPTER. 

goods  were  nevertheless  restored  to  their  owner.  It 
was  moreover  competent  to  the  owner  to  sue  civilly  in 
this  action  for  the  restitution  of  the  goods  alone,  merely 
allying  that  the  goods  were  gone  out  of  his  possession, 
without  making  a  charge  of  theft  (t).  In  such  case, 
however,  it  appears  from  Bracton  that  he  had  to  put  a 
price  on  the  goods,  and  that  the  defendant  was  not 
absolutely  bound  to  restore  the  goods,  but  might  absolve 
himself  by  paying  their  value  {k).  These  proceedings 
might  be  brought  not  only  by  an  owner  of  goods,  who 
had  lost  possession  of  them,  but  also  by  any  one,  who 
had  the  owner's  goods  in  his  keeping,  and  was  un- 
willingly deprived  of  the  possession  of  them  (I).  But 
the  forms  of  the  action  of  theft  were  archaic  and 
cumbrous  (n>).  On  its  civil  side  it  was  superseded  by 
the  action  of  trespass,  which  grew  up  in  the  course  of 
the  thirteenth  century  (n).  And  it  retained  a  place  in 
Appeal  of  the  ranks  of  legal  remedies  only  as  an  appeal  of  larceny, 
aroeny.  ^^^^  j^^  ^^  ^  Criminal  proceeding  (o)  at  suit   of  the 

party  injured  against  one  guilty  of  larceny  or  theft  (p)  ; 
an  offence  which  mainly  consists  in  taking  and  carrying 
away  another's  goods  with  intent  to  steal  them,  the 
felonious  intent  being  a  material  ingredient  (;).  Still 
the  restitution  of  the  stolen  goods  might  be  obtained 
in  an  appeal  of  larceny,  if  promptly  prosecuted  (r) : 
but  a  very  important  difference  in  the  nature  of  such 
restitution  was    introduced,  owing    to    the    grasping 

(OBraoi  fo.    140  b,    150  b;  f  2 ;  Amea,  Harvard  Law  Beyiew, 

Fleta,  fo.  55,  60 ;  Britt  liv.  i.  oh.  iii.  29. 

IS,  §  2;  Y.  B.  21  &  22  Edw.  I.  (o)  See  litt  u.  500, 501;  Co. 

467;  P.  &  M.  Hist.  Eng.  Law,  ii.  Litt.  2S7  b. 

160.  (p)  It  waa  held  in  1352  that 

(k)  Braot  fo.  102  b.  an  appeal  did  not  lie  againat  a 

(0  Biaot.  fo.  103  b,  146, 151  a ;  mere  reoeiyer  of  stolen  goodi,  bo 

Britt.  liy.  i.  ch.  16,  §  1 ;  and  see  as  to  oblige  him  to  restore  the 

O.  W.  Holmes,  Common  Law,  goods ;  27  Ass.  pL  69. 

166.  (q)  Braot.  fo.  150  b;  8  Inst 

(m)  SeeBracton's  Kote  Book,  107;    4  Black.    Comm.  229  m. 

pi.  iC7,  824,  1115,  1539;  Selden  314. 

Society,    Select    Pleas    of   the  (r)  See  Stannf.  PI.  Cor.  liy.  iii. 

Crown,  pl.  192.  ch.  10 ;  1  Hale,  P.  C.  ch.  47. 

(n)  See  Britt.   liv.   i.   ch.   26, 
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constraction  of  the  law,  by  which  chattels  were  forfeited 

to  the  Crown  upon  their  owner's  conviction  of  felony 

or  flight    from   justice  («).     The  early  law  was  most 

astate  to  take  advantage  of  any  technical  excuse  for 

pronoiuxcing  that,  upon  the  conviction  of  a  thief  in  an 

appeal  by  the  party  robbed,  the  stolen  goods  should  be 

forfeited  to  the  Crown  as  well  as  the  felon's  own  proper 

chattels  (f).     And  in  the  case  of  a  conviction  of  larceny  ladioiment 

in  criminal  proceedings  by  indictment,  that  is,  at  suit  ^^^  l««w^y- 

of  the  Crown  upon  an  accusation  presented  on  oath  by 

a  jury  (u),  the  stolen  goods  were  also  forfeited  to  the 

Crown,  and  by  the  common  law  the  owner  could  not 

obtain  their  restitution  unless  he  sued  an  appeal  (x). 

Thus  it  came  to  be  considered  that  the  restitution  of 

the  stolen  goods  in  an  appeal  of  larceny  was  made> 

not  as  of  old,  by  virtue  of  the  owner's  title  to  have  the 

goods  as  against  all  the  world,  but  rather  by  a  gracious 

waiver,  in  reward  for  prompt  pursuit  of  a  cnminal, 

of   the  royal   right   to  have  the  goods  by  forfeiture. 

And  the  owner's  right  to  recover  his  stolen  goods  in 

an   appeal    was  limited   to   goods  which  the  King's 

officer  or  some  other  had  seized  to  the  King's  use  (y)- 

A  statute  of  Henry  VIII.  gave  restitution  to  the  owner 

of  stolen  goods,  after  the  attainder  of  the  felon  by  his 

procurement  upon  indictment  (z).      In  modern  times, 

($)  Braei.  128  M29  a ;  Britt.  (2)  Fitz.    Abr.    Corone,   460  ; 

liT.  i.  ch.  17;  5  Bep.  109;  Co.  Staaof.  PL  Cor.  167  a;  3  Inst. 

Liit  391  a :  4  Black.  Gomm.  386,  242. 

387 ;  P.  &  M.  Hist  Eog.  Law,  ii.  (y)  Staunf.  PI.  Cor.  Ut.  iii.  ch. 

163, 164.  10;  5  Bep.  109;  1  Black  Comm. 

(I)  See  T.  B.  30  &  31  Edw.  I.  297.    In  2  Inst  714,  it  is  said 

506,  512-514,  526;  Fitz.    Abr.  that  '*by  the  king's  wigure  the 

Corone*  95,   162,  318,  319,  367,  property  in  the  same  being  tan- 

379, 392 ;  Stannf.  PL  Cor.  liv.  m.  quam  in  euitodia  legis^  cannot  be 

ch.  10.  altered  by  sale  in  market  overt ; " 

(«)  Prinoipally  by  the  grand  see  oosf,  p.  14. 

jury.    See  Braot  fo.  115  b,  116,  («)  Stat.  21  Hen.  YIII.  c.  11, 

143, 150  b;  Fleta,  fo.  23;  Britt  replaced  by  7  &  8  Geo.  lY.  c.  29, 

liv.  i  ch.  3,  f  6;  Stannf.  PL  Cor.  a  57,  and  now  by  24  &  25  Vict, 

lir.  ii.  ch.  23  8q. ;  Go.  Lltt  126  b ;  o.  96,  s.  100,  amended  by  56  &  57 

2  Hale,  P.  C.  oh.  21 ;  4  Black.  Yiofc.  c.  71,  b.  24. 
Comm.  299. 
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appeals  of  larceny  went  out  of  use  (a);  though  they 
were  not  formally  abolished  until  1819  (b). 

Early  ooncep-      Now,  it  is  worthy  of  remark  that  the  ancient  action 
Bhipof  goodgf  for  theft  or  involuntary  loss  of  the  possession  of  goods 
seems  to  support  a  fairly  complete  conception  of  owner- 
ship.     For  to  have  the  right  to  maintain  or  recover 
possession  of  a  thing  as  against  all  others  appears  to 
be  the  essential  part  of  ownership  (<j);  and  we  have 
seen  that  this  ancient  remedy  for  the  recovery  of  goods 
was  available  against  any  person,  to  whose  hands  they 
might  come  by  whatever  means.     But  the  protection 
of  the  ownership  of  goods  in  our  ancient  law  appears 
to  have  been  incomplete  in  one  important  particular. 
Case  of  owner  If  the  owner  of  goods  voluntarily  parted  with  the 
par^gwiUi     possession   of   them  by   delivering  them   to   another 
P?J^^^^^     for  some  temporary  purpose,  as  for  safe  custody  or 
upon  a  loan,  hiring  or  pledge,  we  have  seen  that  the 
person  who  had  the   keeping  of  the  goods  had  the 
remedy  for  the  recovery  of  their  possession  (d).    For 
this  reason   he   appears  in  early  times  to  have  been 
absolutely  responsible  to  the  owner  for  the  safe  return 
of  the  goods,  even  though  they  had  been  stolen  from 
him  without  any  fault  of  his  (e).    And  the  owner  might 
sue  him  for  unjustly  detaining  the  goods,  if  they  were 
withheld  or  were  not  forthcoming  at  the  proper  time 
for  their  return:  though  in  this  action  he  must  have 

(a)  2  Hale,  P.  0. 152 ;  4  Black,      of  the  goods ;  and  irre^Knaible 
Comm.  312.  possession,  protected  by  a  remedy 

(b)  By  atat.  59  Geo.  III.  c.  46.       ayailine  against  all  others,  makes 
(o)  WilUam8,B.  P.  2,  3,  20th     ownership.  See  Holmes,  Common 

ed.    It  is  tme  that  the  ancient  Law,  165— 169,  215  sg.,  244— 246 ; 

action  for  the  recoyery  of  goods  Ames,  Harrard  Law  Beview,  iii. 

was  a  remedy  based  on  and  pro-  814. 

tectiye  of  ixMse«fion,  and  that  it  (d)  Ante^  p.  S. 

was  ayailable  for  possessors  re-  (e)  Qlanv.  x.  13;    Bract,    fo. 

sponsible  for  the  safe  retnm  of  99;    Selden   Boc,   Select,  Giyil 

the    goods   to   others:  bnt   the  Pleas,  pi.  S;  Holmes,  Common 

more  important  case  is  that  of  Law,    167,  176    to.,   SoutheM» 

the  possessor,  who  was  not  re-  Cate^   4    Bep.    83  d;   Co.    Litt 

Bponsible  to  another  for  the  safety  89  a. 
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named  a  price,  by  paying  which  the  defendant  would 
be  absolved,  if  he  preferred  not  to  render  the  actual 
goods  (/).     But  the  owner,  in  such  cases,  seems  origin- 
ally to  have  had  no  remedy  against  any  other  but  the 
person,  to  whom  he  had  entrusted  the  possession  of  his 
goods,  if  the  latter  delivered  over,  lost  or  was  deprived 
of  them  (g).     Nevertheless  it  seems  to  have  been  con- 
ceived that  the  former  still  retained  the  ownership  of 
the  goods;  they  were  his  goods,  of  which  the  other 
had  the  keeping  (h).  In  such  cases,  it  may  be  explained,  BftHment. 
the  transaction   is  called  a  bailment  of  the  chattels, 
from  the  French  word  hailler,  to  deliver,  the  parties 
being  distinguished  as  the  bailor  and  the  bailee  (i). 
And  before  very  long  it  was  allowed  that  the  bailor 
might  bring  an  action  as  well  as  the  bailee,  if  the 
goods  were  taken  out  of  the  bailee's  possession  by  a 
third  party  (k). 

When  the  ancient  remedy  for  the  recovery  of  goods  Omdnal 
stolen  or  lost  ceased  to  be  available  against  any  person,  of  punSy  cWil 
into   whose  hands  the  goods  might  come,   and  was  remedies  for 
reduced  to  a  criminal  action  against  a  thief,  the  owner-  of  goods, 
ship  of  goods  was  deprived  of  its  most  essential  safe- 
guard.    Indeed  the  very  conception  of  ownership  lost 
one  of  the  main  conditions  of  its  existence.     Owner- 
ship survived,  however,  in  the  common  sense  of  lawyers 
and  laymen  as  a  thing  which  ought  to  be  protected. 
Slowly  and  laboriously  its  defences  were  reconstructed 
in  the  shape  of  a  group  of  purely  civil  actions.    And 
in  place  of  the  old  proceedings  for  restitution,  there  were 
substituted,  to  protect  the  owner's  right  to  maintain 

(/)  Olanv.  X.  13;  Bract,  fo.         (0  2  Black.  Comm.  S95,  451. 
102  b.  (k)  Y.  B.  48  Edw.  ni.  20,  pi. 

(ff)Holiiiefl,  Common  Law,166—  8;  Holmee,  Common  Law,  171 

169 ;  P.  &  M.  HlBt.  Eng.  Law,  U.  m.    And  see  Y.  B.  2  Edw.  IV .  5 

153, 168  $q,  pi.  9,  per  Needham,  J.,  that  the 

(A)  Glanv.  X.   13;    Bract,   fo.  property  in  goods  bailed  is  in  the 

151  a.  Imilor. 
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TrespatB 
d9  honU 
oMportaiii. 


or  recover  possession  of  his  goods  against  all   others, 
the  following  remedies  (1) : — 

1.  When  the  owner,  wrongfully  deprived  of  his  goods, 
could  no  longer  use  the  old  proceedings  for  restitution 
except  against  a  felonious  taker,  he  had  at  first  no 
other  civil  remedy  than  an  action  of  trespass  de  bonis 
asportatis  to  obtain  damages  for  directly  taking  his 
goods  out  of  his  possession  (m).  Upon  such  a  vrrongf  ul 
taking  therefore  it  was  formerly  held  that  the  property 
in  the  goods  taken  passed  to  the  trespasser,  the  late 
owner  being  left  with  a  mere  right  of  action  against  the 
trespasser  personally,  and  that  not  for  the  recovery  of 
his  goods  but  for  damages  only  (n).  And  if  the  tres- 
passer were  divested  of  the  property,  as  by  his  delivery 
of  the  goods  to  another  or  by  another's  trespass  against 
him,  the  original  owner  could  not  bring  an  action  of 
trespass  against  that  other,  who  had  not  directly  violated 
the  original  owner's  possession  (o). 


Replevin.  2*  After  a  time  the  dispossessed  owner  of  goods  was 

enabled  to  gain  an  increased  right  by  means  of  the 
action  of  replevin.  This  action  originally  lay  to  recover 
for   unlawfully  taking  chattels  by  way  of 

Bac.  Abr.  TreBpass:  P.  &  M 
HiBt.  Eng.  Law,  li.  165. 

(n)  27  Abb.  pi.  64;  Y.  B.  2 
Hen.  IV.  12,  pi.  51 ;  Finch,  L. 
Bk.  IIL  ch.  6.  In  Y.  B.  8  Edw. 
III.  10,  pi.  30,  the  property  in 
stolen  goodB  is  even  ascribed  to 
the  thief:  but  see  atUe,  p.  7,  n. 
(a);  Bro.  Abr.  Eject.  Cost.  9, 
Tresp.  256. 

(o)  Y,  B.  21  Edw.  IV.  74,  pi. 
6;  see  also  16  Edw.  II.  490;  S3 
Hen.  VI.  5,  pi.  15,  per  Laicon ; 
2  Edw.  IV.  5,  pi.  9 ;  4  Hen,  VH. 
5,  pi.  1 :  16  Hen.  VIL  3  a,  pL 
7;  21  Hen.  VII.  39.  pi.  49; 
Bro.  Ab.  Eject  Gust  8,  Treep. 
256;  Stannf.  PI.  Cor.  61  a; 
Harvie  v.  BlackhUf  Brownl. 
236 ;  Ames,  8  Harv.  L.  B.  29, 80. 


(I)  The  aoeouut  here  giyen  of 
the  growth  of  the  civil  remedies 
for  tne  recoyery  of  goods  is  based 
upon  a  most  brilliant  and  inte- 
resting series  of  articles  by  Pro- 
feoBor  J.  B.  Ames  in  the  Haryard 
Law  Review,  liL  23,  313  &  337, 
and  upon  the  anthoritieB  there 
cited. 

(m)  Britt  liv.  i.  cb.  28,  §  2, 
and  ch.  29,  §  1 ;  F.  N.  B.  86  A, 
L,  87E,92M.  Trespass  <{«  6ontt 
a»porlati9  was  a  particular  form 
of  the  action  of  trespasB  vi  €t 
armUf  which  lajr  for  any  direct 
and  forcible  violation  of  the 
po$9es9ion  of  lands  or  Koods,  as 
well  as  for  a  direct  and  forcible 
injury  to  the  person ;  see  3  Black. 
Comm.  120,  138,  151,  153,  208; 
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distress  (p),  as  for  rent  service  (9).  The  peculiarity  of 
replevin  is,  that  the  first  step  in  the  action  is  to  obtain 
the  re-delivery  to  the  plaintiff  of  the  identical'  goods 
taken  on  his  giving  security  to  prosecute  his  claim  for 
damages.  This  re-delivery  on  giving  pledges  {reple- 
ffiare),  from  which  the  name  of  the  action  is  derived, 
was  effected  by  virtue  of  the  jurisdiction  in  that  behalf 
vested  in  the  sheriff  of  the  county  in  which  the  goods 
were  taken  (r).  Now,  at  common  law,  when  goods  were 
taken  by  way  of  distress,  no  property  or  even  posses- 
sion was  gained  in  them;  they  were  merely  seized 
and  detained  in  a  pound  as  a  pledge  for  payment 
and  weiB  said  to  be  in  the  custody  of  the  law  (s). 
Originally  therefore  if  on  proceedings  in  replevin, 
appropriate  to  distress  alone,  the  defendant  claimed  the 
goods  taken  as  his  own,  that  put  an  end  to  the  sheriff's 
jurisdiction  to  replevy  them(0.  It  was  aften#ards  (t*) 
provided,  however,  that  on  such  a  claim  being  made 
the  sheriff  might  hold  an  inquest,  and  if  on  the  inquest 
the  property  were  found  to  be  the  plaintiff's  at  Ae  time 
of  the  taking,  the  sheriff  might  still  proceed  to  replevy 
the  goods  (x).  When  proceedings  in  replevin  could  no 
louger  be  stopped  by  a  mere  claim  of  property  by  the 
defendant,  replevin  became  a  remedy  that  might  in 
theory  (t/)  be  used  {or  any  unlawful  taking  of  chattels 

(P)  B»ct.   fo.  165    b;    Britt:  0.    126.    ■.    22);    County  Court 

liv.  L  ch  28.  Rules,  1903,  Ord.  34.  and  Appx. 

iq)  See  Williams,  R.  P.  66. 326,  Foms,  Nos.  286—290. 

/327,20th  ed.  (i)  Y.  B.  20  Hen.  VII.  1,  pi. 

(r)Glanv.    1.   xii.    c.    9.    12;  1;    B,  v.    Cottoti,  Parker,    112, 

BiMt  fo.  155  b,  157  a;   Britt.  119--123. 

hv,  I  cb.  28.    Under  sUtutes  of  (0  Britt.  liy,  i.  ch.  18,  $  8 : 

the  proeent    reign,  the  powers  ch.    28,  §   4;    Y.    B.  32  &  33 

of  the  sheriff   with   respect  to  Edw.  I.  54 

rspleTins  have  ceased ;  and  the  (u)  Probably  in  the  reig^  of 

i^stxar  of  the  oounty  court  of  Edw.    III. ;    Ames,   8    Harvard 

the  district,  in  which  any  chattels  Law  Reriew,  32. 

are  taken,  is  empowered  to  gprant  (x)  Fitz.  Abr.  Proprietate  Pro* 

replerins  and  issue  all  necessary  banda,  pi.    4 ;    Co.    Litt    145 ; 

process  in  relation  thereto ;   see  Gilbert  on  Distress  and  Replevin 

Stat.  51  &  52  Vict  0. 43,  ss.  133—  115,  4th  ed. 

137  (replaciDg  19  It  20  Vict.  c.  (y)  In  practice,  however,  re- 

108,ii.  63 — 67,  and  23  &  24  Vict,  plevin  does  not  appear  to  have 
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away  from  their  owner;  and  if  goods  were  taken  out  of 
their  owner's  possession  by  a  trespasser,  he  no  longer 
necessarily  lost  the  right  of  property  in  them ;  for  it 
was  laid  down  that  he  might  at  his  election  bring 
either  trespass,  whereby  he  disaffirmed  the  property  in 
the  goods,  or  replevin,  whereby  he  affirmed  the  property 
to  be  his(z).  Like  trespass,  however,  replevin  was 
never  available  against  any  other  person  than  him,  who 
directly  violated  the  owner's  possession  (a). 

Peaceable  3.  The  dispossessed  owner  of  goods  being  thus  allowed 

re-taking.  ^  retain  the  right  of  property  in  them,  was  accordingly 
permitted  to  retake  the  goods,  wherever  he  might  find 
them,  if  he  could  do  so  peaceably  (h) ;  and  such  retaking 
is  stUl  lawful  (c).  But  the  right  of  ownership  so  re- 
established over  goods  was  subject  to  an  important 
limitation,  which  did  not  exist  in  the  case  of  the  owner- 
Sale  in  ship  protected  by  the  old  action  of  theft  (d).  For  if, 
after  goods  were  gone  out  of  their  owner's  possession, 
they  were  sold  without  Ms  consent  in  open  market  (or 
market  overt,  as  it  is  called),  a  person  so  buying  the 
goods  in  good  faith  obti^ned  a  valid  title  to  them,  and 
the  late  owner  could  no  longer  retake  them,  or  success- 
fully sue  the  buyer  for  the  goods  or  their  value  (e).  So 
the  law  stiU  continues  (/).    But  imder  the  statutes 

been  nsed  for  an  unlawful  taking,  not   lawful   for   a   dispoMessed 

not  by  diatreaa,  untU  quite  modem  owner  to  re-take  his  goods,  except 

times ;  see  Mellor  y.  Leather^  1  aooording  to  the  old  formal  {uro- 

E.  &  B.  619.  oedure  od  fresh  pursuit ;  P.  &  M. 

(s)  See  Y.  B.  7  Hen.  IV.  28  b.  Hist.  Eng.   Law,  ii.    156»  167; 

pi.  5 ;  19  Hen.  VI.  65.  pi.  5;  2  Britt.  liv.  i.  oh.  16,  §§  1,  2,  and 

Edw.  lY.  16.  pi.  8 ;  6  Hen.  VII.  oh.  25,  §  S,  and  notes,  pp.  55,  57, 

7.  pi.  4 ;  14  Hen.  VIL  12.  pi.  22 ;  116,  ed.  Nichols. 

Biihop  Y.   Montague,  Oro.  Eliz.  (o)  Even  by  force,  if  no  un- 

824 ;  Oro.  Jac  50.  necessary     Yiolence     be     used; 

(a)  Mennie  Y.  Blake,  6  E.  &  B.  Blades  y.  Higgt,  10  0.  B.  N.  6. 
842.  713;  Ex  parte  Drake,  Be  Ware^ 

(b)  Lilt.  8,  497 ;  Y.  B.  19  Hen.  5  Ch.  D.  866, 871. 
VI.  65.  pi.  6,  per  Markham ;  82  (d)  Ante,  p.  8. 
Hen.  VI.  1.  p.  3;   6  Hen.  VH.  (e)  Paston,  J.,  Y.  B.  9  Hen.  VI. 
7,  pL  4 ;   Chapman  y.  TkumbJe-  45,  pi.  28 ;  32  Hen.  VI.  1,  pi.  3 ; 
Viorp,  Cro.  Eli2.  329 ;   3  Black.  83  Hen.  VI.  5,  pi.  15 ;  2  Inst.  713. 
Comm.  4,  6.    OriginaUy  it  was  (/)  Bee  Eargrave  v.   Bpink^ 


market  overt. 
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giving  restitution  of  stolen  goods  after  conviction  of  the 
thief  on  indictment  (;),  the  ownership  of  the  goods  is 
e£fectaally  re-vested  in  the  party  robbed  upon  the 
thiefs  conviction,  notwithstanding  any  intermediate 
sale  in  market  overt.  So  that,  after  such  conviction  (h), 
any  person  in  possession  of  the  goods  is  not  entitled  to 
withhold  them  from  the  robbed  owner  upon  the  plea  of 
purchase  in  market  overt  before  conviction  (t). 

4.  The  right  of  a  dispossessed  owner  of  chattels  was  l>elmiie. 
farther  increased  by  the  expansion  of  the  action  of 
detinue,  in  which  he  was  ultimately  enabled  to  recover 
the  goods  themselves,  or  their  value,  if  they  could  not 
be  had,  from  any  one,  who  unlawfully  detained  them 
from  him.  Detinue  was  originally  an  action  for  breach 
of  a  contract  to  deliver  a  specific  chattel,  as  upon  the 
termination  of  a  loan,  or  upon  a  sale  (h) ;  and  it  lay 
only  against  the  original  contractor,  and  those  who  came 
into  possession  of  the  goods  with  his  privity  {I)  and  were 
thus  affected  with  the  duty  of  delivery  (m).  It  was 
however  extended  to  the  case  of  the  detainer  of  goods, 
by  one  who  had  gained  possession  of  them  by  finding  (n), 

1S92,  1  Q.  B.  25 ;  stat.  56  &  57  *"  deforced  "  of  his  money  and  the 

Vict  a  71, 8.  22.    The  pnrcbase  jadgm^i^t  being  that  the  plaintiff 

of  hones  in  market  overt  is  sub-  do  recover  his  debt  together  with 

ject  to  Bpeeial  refcalations;  stats,  his   damages   and    costs;     See 

2  &  3  P.  &  M.  c.  7 ;  81  Elis.  c.  12.  Glanv.  1.  10,  o.  13, 14, 18 ;  Bract, 

o)  ^nle,  p.  9  n.  (s).  fo.  61  b,  102  a;  Britt  liy.  i.  ch. 
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i)  See  Honoood  t.  Bndih^  2  29,  §§   8,   34,    85 ;    Beg.  139 ; 

T.  K.  750.  L.  Q.  B.  iv.  402,  408 ;  P.  &  M. 

(0  1  Hale,  P.  G.  543,  544 ;  4  Hist.  Eng.  Law,  ii.  171. 

Black.  Oomm.  363;   ScaUergood  (I)  E.g^  his  execntors.  At  first 

▼.  Bjdvesier^  1 5,  Q.  B.  506 ;  Vilmant  detinne  did  not  lie,  in  the  original 

T.  Antieiff  18  Q.  B.  D.  822 ;  see  contractor's  lifetime,  against  any 

Stat  56  A  57  Vict.  e.  71,  s.  24.  one,  to  whom  he  had  delivered 

{k)  It  shotild   be   noted  that  over  the  goods ;  bnt  afterwards  it 

detinue  was  merely  a  yaTiation  of  was  held  to  lie  in  such  a  case ;  see 

the  action  of  dM^  which  lay  to  Y.  B.  24  Edw.  III.  41  a,  pi.  22 ; 

recover  a  certain  sain  of  money  43  Edw.  III.  29,  pi.  11 ;  11  Hen. 

dne ;  and  that  debt  was  the  most  IV.  46  b,  pi.  20 ;  10  Hen.  YII.  7, 

propiietaiy  of  personal  actions,  pi.  14. 

the  earliest  writ  ot  debt  being  in  (nt)  Y.  B.  16  Edw.  II.  490. 

the  mme  form  as  a  writ  of  right  (n)  Y.  B.  2  Edw.  III.  2  pi.  5; 

in  (he  Kiog'B  Cbnrt  for  land  and  11  Hen.  FV.  46  b.  pi.  20. 
iaggeatiDg  it&t  the  plaiotifTwas 
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the  finder  of  lost  goods  having  no  right  to  withhold 
them  from  their  owner  (o).  And  in  later  times  detinue 
was  allowed  to  be  brought  by  the  fiction  of  a  delivery 
or  finding  against  any  one,  who  unlawfully  detained 
goods  from  their  owner,  without  regard  to  the  means 
by  which  the  defendant  obtained  possession  of  them  (p) ; 
and  it  was  laid  down  that  the  gist  of  the  action  is  the 
unlawful  detainer  (2).  Thus  in  detinue  the  owner 
wrongfully  deprived  of  the  possession  of  his  goods, 
acquired  a  remedy  for  their  recovery  available  against 
all  the  world,  not  only  against  the  direct  violator  of  his 
possession,  but  also  t^ainst  any  one  who,  by  unlawful 
detainer,  violated  his  right  to  recover  possession. 

Troyer.  5.  In  comparatively  modern  times  (r)  the  dispossessed 

owner  of  goods  acquired  a  further  remedy  for  the 
violation  of  his  right  to  the  possession  of  them  in  the 
action  of  trover,  or  trover  and  conversion,  in  which  he 
might  recover  the  value  of  the  goods  as  damages, 
though  not  the  goods  themselves  (s).  Trover  was 
originally  an  action  for  damages  by  the  owner  of  lost 
goods,  against  a  finder  of  the  goods,  who  had  wrongfully 
converted  them  to  his  own  use  (t).  But  by  means  of 
the  fiction  of  a  loss  and  finding,  which  the  defendant 
was  not  permitted  to  traverse  or  dispute,  this  action 

(o)  Britt  liv.  i.  ch.  18,  §  2;  also  Y.  B.  12  Edw.  IV.  13,  pi.  10; 

Y.  B.  83  Hen.  VI.  26,  pi.  12;  2  Rio.  III.  14,  pi.  39. 
Itaaek  v.   aark,  2  Bulstr.  312         («)  3  Black.  Comm.  152, 153. 
sq.;    Pollock    and    Wright    on  (Q  See  note  (o),  above.  Trover 

Poseeasion,  172 — 187.  was  an  action  of  the  technical 

(p)  See  Y.  B.  9  Hen.  Y.  14,  class  known  as  trespass  on  the 


SI.    22;  6  Hen.  VII.  9,  pi.  4;  case.    Trespass  on  tlie  case  was 

Uthop  Y.  Montague^  Cro.   Eliz.  the  general  remedy  for  personal 

824,Cro.  Jac.  50;  CcLitt.  286  b;  wrongs    and    injuries    without 

MiU»  Y.  Qrahamf  1  Bos.  &  Pul.  force ;  the  action  of  trespass  or 

N.  B.  140.  trespass  t*t  et  armi9j  lying  only 

(o)  QUdslane  y.  Hewitt,  1  Cr.  for  damage  directly  cansed  by  a 

6  J.  665 ;    Clositnan  v.    WhUe,  man's  wrongful  and  forcible  act ; 

7  C.  B.  43.  3  Black.  Ck>rom.  122,  123,  152; 
(r)  Hardly  before  the  17th  cen-  8eUt  y.  Shepherd,  2  W.  Black. 

tury.    See  Bithop  y.  Monieigue,  892, 1  Smith,  L.  C. ;  Holmes  on 

Cro.   Eliz.    824,    Cro.    Jao.    50;  the    Common    Law,    275—288; 

Itaack  V.  Clurh,  2  Bulat.   306  ;  ante,  p.  12,  n.  (m). 
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was  allowed  to  be  brought  by  a  person  entitled  to  the 
immediate  possession  of  goods  (u)  against  any  one,  who 
had  come  into  possession  of  the  goods  by  whatever 
means  (x),  and  afterwards  refused  to  give  them  up. 
For  such  refasal  was  held  to  argue  a  conversion  of 
them  to  his  own  use  (y).  And  the  wrongful  conversion 
was  said  to  be  the  gist  of  the  action  (2;).  Thus  in 
trover,  as  well  as  in  detinue  (a),  the  dispossessed  owner 
of  chattels  acquired  a  remedy  available  against  all,  who 
violated  his  right  of  possession,  whether  they  were  the 
immediate  invaders  of  his  possession  or  not. 

The  dispossessed  owner  of  goods  was  thus  tardily  NooerUintj 
invested  with  the  right  to  recover  possession  of  them  SLtttat^o?* 
as  against  all  the  world.     But  still  he  had  no  such  goods. 
certainty  of  specific  restitution  as  the  dispossessed  free- 
holder enjoyed.     Thus  in  a  real  or  mixed  action  the 
claimant  might  always  obtain  judgment  in  his  favour, 
either  at  the  trial  of  the  action,  or  upon  his  adversary 
making  default  in  appearance  before  trial,  and  in  either 
case  he  could  have  the  king's  writ  directing  the  sherifif 
to  put  him  in  possession  of  the  very  land  he  claimed  (b). 
But  in  personal  actions  (with  the  one  exception  of 
replevin)  all  process  preliminary  to  trial  (called  mesne  MeBoe  pro- 
process)  was  directed  entirely  against  the  person  sued  ^**"* 
with  the  object  of  compelling  him  to  appear  and  answer 
the  plaintiffs  claim;  and  formerly,  if  the  defendant 
tailed  to  appear,  the  plaintiff  could  not  recover  any- 
thing from  him  (c).    Also,  if  judgment  were  given  for 

(n)  Qcrdim  v.  Earner,  7  T.  B.  cause  in  detinae  wagor  of  law,  or 
9;  4  B.  B.  869;  2  Wms.  Sannd.  expurgation  by  oath,  was  avail- 
47  b  §q.  able  as  a  defenoe.    Wager  of  law 

(x)  Bishop  T.  Montague^  Cro.  was  abolished  in  1888.  See  Co. 
Eliz.  824^  Cro.  Jac  50.  Litt.  295;  8  Black.  Comm.  153, 

(w)  Aaarv.LiBU,  Boh.  IS7,  811— 347;  Bac.    Abr.    Detinue; 

(z)  CWr  T.   ChiUy,  1  Burr.      Stat.  3  &  4  WiU.  IV.  c.  42,  s.  18. 
20,  31.  (b)  Glanv.  i.  7,  12,  18,  16,  18, 

(a)  See  7  T.  B.  12.  In  practice  21,  81 ;  ii.  8,  4,  19,  20 ;  iii.  &-  6, 
troror   saperseded    detinue,  be-      9 ;  xiii.  7—9,  32—89. 

(c)  The  defendant  in  a  personal  action  might  be  attached  bv  gage 
nd  pledges  to  appear,  and  then  distrained  by  all  his  lands  and 

W.F.P.  2 
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the  plaintiif  on  the  trial  of  a  personal  action,  he  could 
have  no  writ  directly  enforcing  the  restitution  of  any- 
thing whereof  the  defendant  had  unjustly  deprived  him  ; 
but  his  ultimate  remedy  was  to  obtain  satisfaction  of 
the  amount  of  money  adjudged  due  to  him  for  debt  or 
damages  by  seizure  of  the  defendant's  goods  or  lands 
or  by  the  imprisonment  of  his  person  (d). 

Now  of  the  remedies  given  to  the  dispossessed  owner 
of  chattels,  trespass  and  trover  were  for  damages  only, 
DoUnue.  and    therefore  purely    personal  (e).     Detinue,    being 

originally  an  action  ex  eontraetu  (/),  was  personal  in 
its  mesne  process ;  so  that,  if  the  defendant  would  not 
appear,  the  plaintiff  could  not  recover  the  goods.  And 
judgment  for  the  plaintiff  in  detinue  was  conditional^ 
viz,,  that  the  plaintiff  should  recover  the  chattels  sued 
for,  or  their  value,  if  they  could  not  be  had  (g).  The 
defendant,  after  judgment  against  him,  might  indeed 
be  distrained  by  all  his  lands  and  chattels  in  order  to 
make  him  restore  the  goods :  but  if,  after  this,  he  still 

chattels  continaally  ontil  he  appeared;  he  might  moreover  be  arrested 
in  trespass  vi  9i  armi*  at  oommon  law,  and  in  actions  of  account,  debt, 
detinne,  and  on  the  case  by  statute.  But  before  the  year  1832  the 
plaintiif  in  a  personal  action  could  never  obtain  final  judgment  against 
the  defendant  in  default  of  his  appearance.  If  the  defendant  absconded, 
the  plaintiffs  only  remedy  was  to  proceed  against  him  by  distress 
infinite  to  compel  his  appearance,  or  to  pursue  him  to  outlawry  iu 
actions  wherein  his  person  might  be  arrested.  See  Bract,  fo.  439  b — 
441  a;  Britt.  liv.  i.  ch.  27,  ss.  1—5,  12;  Finch.  L.  ch.  26;  Go.  Litt. 
288  b ;  3  Black.  Gomm.  280, 281 ;  1  Tidd's  Practice,  109—1 12, 128—130, 
9th  ed.  Stat.  2  Will.  IV.  o.  39,  s.  16,  first  enabled  the  pUiintiff  in  a 
personal  action  to  obtain  final  judgment  in  default  of  the  defeudanVs 
appearance ;  arrest  on  mesne  process  was  abolished  in  the  year  1838 
by  stat.  1  &  2  Vict.  c.  110.  Every  action  is  now  commenced  by  a  writ 
of  summons  calling  on  the  person  sued  to  enter  an  appearance  in  the 
action,  and  if  he  fails  to  do  so,  the  plaintiff  may  obtain  judgment  in  his 
own  favour.  An  appearance  is  entered  by  delivering,  either  personally 
or  by  solicitor,  a  memorandum  in  writing  to  the  proper  officer  of  the 
oourt,  requesting  him  to  enter  the  appearance.  Bee  Rules  of  the  Su- 
preme Ck)urt,  1883,  Orders  II.,  XII.,  XUI.,  and  App.  A.,  Parts  I.  and  II. 

(d)  See   po$t.  Part  I.  eh.  2;  (e)  Ante,  p.  ^. 

Part  II.    oh.  3.     A  judgment  (/)  AtUey  p.  15. 

creditor's   remedy  by  imprison-  (^)  Oom.  Dig.  Pleader,  2  W. 

ment  of  the  debtor  was  taken      52,  2  X.  12 ;  PhiOipB  v.  Jones,  15 
away  at  the  end  of  the  year  1869      Q.  B.  859 ;  see  ante,  pp.  8, 11, 
by  iUt.  32  &  33  Vict.  c.  62. 
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<M)ntinaed  obstinate,  the  plaintifif  could  only  recover 
the  value  of  the  goods  against  him  (A).  Since  1854, 
however,  it  has  been  provided  by  statute  that  the  Court 
or  a  judge  may,  on  the  application  of  the  plaintiff  in 
any  action  for  the  detention  of  goods,  order  that  execu- 
tion shall  issue  for  the  delivery  of  the  goods,  without 
giving  the  defendant  the  option  of  retainii^  the  goods 
on  paying  their  value  (i).  As  to  replevin,  the  action  Bepleirin. 
is  for  damages  for  the  unlawful  taking,  and  as  we  have 
seen,  it  lies  only  against  the  original  wrong-doer  (j) ; 
it  is  therefore  strictly  personal  (k).  In  replevin  how- 
ever, specific  restitution  of  the  goods  taken  forms  part 
of  the  mesne  process  (I).  But  the  process  so  given  was 
imperfect;  for  if  the  goods  taken  had  been  eloigned, 
that  is,  removed  out  of  the  county  and  therefore  beyond 

(I)  Thesanroa  Breriam,  48,  89,  90;  3  Black.  Oomm.  413;  Tidd'e  Specific 
Pnctical  Forms,  357.    A  court  of  eqaity  would  order  a  chattel  to  be  deliyery  up  of 
epecifically  delivered  up  to  its  owner,  if  it  were  of  such  peculiar  Talne  a  chattel  in 
to  him  that  the  recovery  of  damages  would  be  a  manifestly  inadequate  equity, 
compensation  for  its  lose,  or  if  the  person  who  wrongfully  withheld  it 
stood  in  a  fiduciary  relation  (as  trustee,  agent,  or  otherwise)  to  its 
owner.    The  remedy  for  contempt  of  such  an  order  was  by  process  of 
contenspt  against  the  person  who  disobeyed  it,  viz. :— by  the  attach- 
m«it  and  imprisonment  of  his  person  and  the  sequestration  of  his 
property.    See  Duke  of  Somertet  v.  Cookaon,  3  P.  W.  389,  1  White  & 
Tudor  L.  0.  Eq. ;  FdU  v.  Bead^  3  Ves.  70 ;  Wood  v.  Rowdiffe,  2  Ph. 
383;  DowUng  v.  B^enann,  2  J.  &  H.  544;  FMergOl  r.  Bowlandy 
L.  B.  17  Eq.  132 ;  GUbert,  Forum  Bomanum,  84—86;  1  Spenoe,  Eq. 
Jur.  391. 

(0  In  snch  a  case,  if  the  goods  Order  XXV.  r.  69 ;  Wir^fiOd  v. 
cannot  be  found,  the  defendant  Boothroffd^  34  W.  B.  501 ;  Hymas 
may  be  distrained  by  aU  his  t.  Ogdeti,  1905, 1  E.  B.  246,  250, 
lands  and  chattels  till  he  deliver  251.  Under  stat.  56  A  57  Vict, 
them,  or  the  plaintiff  may,  at  his  c.  71,  s.  52,  replacing  19  &  20 
option,  have  execution  for  their  Vict.  c.  97,  s.  2,  a  contract  to 
value ;  or,  under  the  practice  in^  deliver  any  specific  or  ascertained 
troduced  by  the  Judicature  Acts,  goods  may,  on  the  plaintifTs  ap- 
the  order  for  delivery  may  be  plication  in  an  action  for  breach 
enforced  by  the  attachment  of  of  the  contract,  be  directed  to  be 
the  defendant's  person  or  the  performed  specifically,  without 
sequestration  of  his  property,  giving  the  defendant  the  option 
Bee  stats.  17  &  18  Vict.  c.  125,  s.  of  retaining  the  goods  on  pay- 
78,  repealed  by  46  &  47  Vict.  c.      ment  of  damages. 


49, 8.  2  (see  s.  5);  88  &  39  Vict.  Q)  AtUe,  p.  14. 

a77,0.17;Biilesof  theSupieme  (A)  See    Mirror,   c.  2,  s.  26; 

CoarL  1883,   Order   XLU.  r.  6,  jEbtoa  v.  fiiwiiWy,Willesl31, 134; 

Order  XLVIH.  App.  H.  Nos.  10,  1  Tidd's  Practice,  5. 9th  ed. 

11  •  County  Court   Bulea,  1903,  (0  Ante,  p.  13. 
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the  sberiffs  jurisdiction,  the  law  gave  no  further  process 
against  the  goods  themselves  (m).  And  it  is  of  course 
obvious  that,  in  replevin  as  well  as  in  detinue,  the 
destruction  of  the  goods  might  always  render  their 
restitution  impossible.  Thus,  in  actions  for  the 
recovery  of  goods,  there  was  no  process  which  could 
ensure  their  restitution  at  all  hazards;  there  was  no 
certainty  of  recovering  aught  but  damages.  For  this 
reason,  it  seems,  such  actions  were  classed  as  per- 
sonal (n) ;  and  goods  were  named  personal  things  after 
them  (o). 

The  piewnt  The  Common  Law  Procedure  Act,  1852  (p)  abolished 
actioDB  for  the  fictitious  statement  of  the  loss  and  finding  of  the 
^Koods^**^  goods  in  trover,  and  of  the  delivery  or  finding  of  the 
goods  in  detinue  (q);  and  introduced  simple  statements 
of  the  cause  of  action  in  the  place  of  the  former  plead- 
ings relying  on  the  old  forms  of  action.  Under  the 
present  practice,  which  has  prevailed  since  the  Judica- 
ture Acts  took  effect  in  1875,  every  action  is  commenced 
with  a  writ  of  summons  indorsed  with  a  statement  of 
the  natui-e  of  the  claim  made ;  the  forms  of  indorsement 
in  use  are  concise  and  simple;  formal  errors  may  be 
easily  amended;  and  the  test  of  obtaining  relief  is, 
whether  the  suitor  has  a  good  cause  of    action  (r). 

(m)  In  such  a  case  the  pUun-  (o)  Althcmgh  in  modern  times 

lifTB  only  remedy  waa  to  have  chattels  real  are  inolnded  in  per- 

goods  of  the  defendant  to  the  sonal  estaU,  it  does  not  appear 

same  ralne  taken  in  wUhemam.  that  they  were  ever  indnded  in 

that  is,  by  way  of  reprital,  or,  if  the  term  ffenonal  things^  which 

the  defendant  had  no  goods  that  was  of  earlier  origin.  A  lease  for 

oonld  be  taken  in  withernam,  to  years,  before  it  was  settled  to  be 

set   in   motion   process  for   his  personal,  and  not  real  estate,  was 

arrest  and  outlawry.    See  Bract.  regarded  rather  as  a  real  thing 

fo.  157;  Britt.  liv.  i.  cb.  28,  §  8;  than    a    personal   thing.     See 

Bro.  Abr.  RepleTin,  pi.  4;  P.  N.  Williams,  B.   P.  25,  n.  (Z),  28, 

B.  68  G,  73  E,  74  C,  D :  Gilbert  n.  (/V^Oth  ed. 

on  Distress  snd  Repleyin,   101,  (p)  Stat.  15  &  16  Vict.  c.  76, 

108, 1 10, 115,  4th  ed.  ss.  49,  222,  and  Schedule  B. 

(n)  Bract,  fo.  102  b ;    see  an  (q)  Anti^  pp.  16, 17. 

article  by  the  present  writer  in  (r)  See  stat.    S6   &   87   Vict, 

the  Law  Quarterly  BeWew,  toI.  c  66,  s.  24  (7);  Rules  of  the 

iv.  p.  394.  Supreme  Court,  1883»  Orders  II. 
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Claims  for  the  recovery  of  goods,  or  their  value,  are 
therefore  no  longer  precisely  formulated  in  detinue, 
trespass  or  trover  («). 

Hitherto  we  have  been  considering  the  remedies  of  Beoovery 
an  owner  deprived  of  chattels,  of  which  he  had  posses-  bailed  ^  ' 
sion  himself.  Let  us  now  briefly  advert  to  the  case  of 
a  bailment  (/)  of  the  chattels,  and  suppose  that  the 
goods  have  been  taken  away  from  the  bailee  by  a 
stranger  and  are  withheld  either  by  the  taker,  or  some 
other.  In  such  a  case  the  bailee  is  and  has  always  been 
entitled,  in  respect  of  his  possession  of  the  goods,  to 
use  all  the  remedies  given  by  law  to  protect  the  owner's 
possession  or  right  to  possession  (u).  As  early  as  1375, 
the  bailor  was  allowed  to  bring  trespass  against  a 
stranger,  who  took  the  goods  out  of  the  bailee's  posses- 
sion, as  if  his  own  possession  had  been  violated  (a;). 
But  the  bailor  could  not  bring  trespass  against^  one,  to 
whom  his  bailee  had  delivered  the  goods,  or  against  a 
second  taker,  for  neither  of  these  directly  and  forcibly 
violated  the  possession,  in  respect  of  which  the  bailor 
was  entitled  to  sue  (t/).  In  later  times  the  bailor  could 
make  use  of  the  actions  of  detinue  and  trover  (z),  and 
so  recover  from  any  person,  who  wrongfully  withheld 
the  goods,  even  though  he  were  a  second  trespasser  or 
had  obtained  the  goods  with  the  bailee's  privity  (a). 

IT.  1—3,  XXVIII.  r.  l.and  Appx.  Bac.  Abr.  Trover  (C)  ;  8uUon  v. 

A.  Pt.  UI. :  Comvankia  de  Mo-  Buck,  2  Taunt,  802,  309 ;  11  R.  R. 

anOftaue  t.  BrUUh  Souih  Africa  585 ;  Manden  ▼.  WiUianu,  4  Ex. 

Ca^  1892,  2  Q.  B.  858,  leyened  889,  844;  The  Wtfikfldd,  1902,  P. 

1893,  A.  C.  602.  42,54«. 

(t)  See    Jo9epk   y.    Lwm$,  15  (x)  Y.  B.  48  Edw.  III.  20,  pi. 

Q.  B.  P.   280,  283;   HalloB  ▼.  8;   see  Holmea,  Common  Law, 

JKottmcm,  ib,  288.    AbIo  repleyin,  171 ;  ante,  p.  11. 

see  ante,  p.  18,  n.  (r).  (y)  Needham,  J.,  Y.  B.  2  Edw. 

(0  AfOe,  p.  11.  IV.  5,  pi.  9 ;  16  Hen.  VK.  3  a, 

(«)  A  bailee  might  hrigg  tree-  pi.  7;  21  Hen.  YU.  39,  pi.  49; 

pan;  Y.  B.    48  Edw.   III.  20,  Ames,  8  Harvard  Law  Review, 

pi.  8:   11   Hen.  lY.  24  b;  re-  30;  and  see  Smith  v.  Miltee,  1 

plevin;  Y.  B.  11  Hen.  IV.  17,  T.  R.  475. 

pi  39;  detinue;  Y.  B.  12  Hen.  (z)  Manderey.  Williame^^Ei. 

lY.  18,  pi.  19,  per  Hankford  J. ;  889,  344. 

fiac.  Abr.  Detinue  (A) ;  or  trover ;  (a)  See  ante,  pp.  16, 17. 
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Ill  modem  times,  however,  the  bailor's  right  to  sue  for 
the  recovery  of  his  goods  is  limited  to  those  cases  of 
bailment  in  which  he  is  entitled  to  resume  possession 
of  his  goods  at  will ;  as  upon  a  deposit  for  safe  custody 
or  gratuitous  loan.  And  if  the  owner  has  contracted  to 
give  the  bailee  exclusive  possession  of  his  goods,  as  upon 
a  hiring  or  pledge,  his  right  to  recover  the  goods  from 
strangers  wrongfully  possessed  of  them  is  suspended 
during  the  continuance  of  the  bailment  (b).  But  when 
a  bailment  of  any  kind  is  determined,  the  owner  may 
sue  to  recover  his  goods  or  their  value  from  any  person, 
to  whose  hands  they  may  have  come,  as  well  as  from 
the  bailee.  For  in  modem  law,  the  fact  that  the  owner 
voluntarily  parted  with  the  possession  of  the  goods  in 
the  first  instance,  by  delivering  them  to  the  bailee,  is 
no  bar  to  his  recovery  of  the  goods  from  strangers,  so 
soon  as  he  has  become  entitled  to  have  his  goods 
returned  into  his  possession  (o).  Under  the  present 
Factors  Act(d),  however,  there  are  four  cases  of 
bailment  in  which  the  bailor  may  lose  his  title  to 
recover  the  chattels  bailed  in  consequence  of  a  dis- 
position of  them  made  without  his  consent  by  the 
bailee  (e). 

(6)  Gordon  v.  Harper,  7  T.  B.  P«if ton,  3  B.  &  C.  38 ;  WiUianu  v. 
9 ;  4  B.  B.  369.  In  Y.  B.  22  Edw.  BaHon,  3  Bing.  139, 145 ;  24  B.  B. 
lY.  10,  pi.  29,  it  was  held  that  448 ;  Mamer  ▼.  Banke$,  16  W.  B. 
the  hirer  of  goods  is  entitled  to  62 ;  Bigg$  y.  Evaru,  1894,  1  Q.  B. 
the  exclusive  iMssession  of  them  88 ;  cf.  ante,  p.  1 1. 
for  the  term  of  the  hiring.  (d)  SUt.  62  &  53  Vict,  a  45, 

(o)  WiUnn9on  v.  Kina,2  Camp.  consolidating  and  amending  pre- 
335;  Loeichtmn  v.  Maehin,  2  vioos  Acts  of  1824,  1826,  1812, 
Stark.  31 1 :  20  B.  B.  687  ;  Dyer  y.      and  1 877. 

(e)  1.  Where  the  owner  entrusts  a  ''mercantile  agent"  (t.^.,  one 
haying  in  the  customary  course  of  his  business  authority  to  sell,  con- 
sign for  sale,  buy  or  borrow  on  goods)  with  the  possession  of  his  goods, 
or  of  the  documents  of  title  thereto ;  in  which  case  any  sale,  pledge, 
or  other  disposition  for  valuable  consideration  of  the  goods  madeoy 
the  agent  in  the  ordinary  course  of  his  business  to  a  person  acting  in 
good  faith  without  notice  of  any  want  of  authority  from  the  owner  is 
as  yalid  as  if  expressly  authorized  by  the  owner. 

2.  Where  the  owner  has  given  possession  of  his  goods  to  another  for 
the  purpose  of  consignment  or  sale,  or  has  shipped  his  goods  in  the 
name  of  another;  when  the  consignee  of  the  goods,  if  without  notice 
that  such  other  person  is  not  the  owner,  may  acquire  a  valid  lien  on 
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In  modem  law  then^  the  owner  of  goods  completely  Ownership  of 
enjoys  the  right  to  maintain  or  recover  possession  of  ^SJ^tioM*** 
tiiiem  as  against  all  others ;  and  this  right  is  not  lost,  ^  modem 
though  it  may  be  suspended,  by  a  bailment  of  the 
chattels.     On  the  other  hand,  ownership  of  goods  is  in 
modem  law  subject  to  the  following  limitations : — The  / 
owner  may  be  deprived  of  his  property  in  the  goods 
without   his   consent  by  a  sale  of  them  in  market 
overt  (/).     He  may  also,  without  his  consent,  lose  his    - 
title  to  money  or  negotiable  securities  gone  out  of  his 
possession   through   theft,  trespass,  loss  or  bailment. 
For  he   cannot   recover  such  money  or  securities  (^) 
from  any  person,  who  has  subsequently  acqiured  the 
same  in  good  faith  and  for  value  in  the  ordinary  course 
of  business.     This  limitation  of  ownership  is  based,  in 
the  case  of  money,  on  the  inconvenience  which  would 
ensue,  if  a  valid  title  could  not  be  obtained  by  the 
transfer  of  current  coin  in  the  ordinary  course  of  circu- 
lation.    In  the  case  of  negotiable  securities,  the  rule 
in  question  is  founded  on  mercantile  custom  incorporated 
into  the  common  law.   For  the  term  negotiable  securities 
is  applied  to  such  written  instruments,  evidencing  an 

the  goods  (t^e.,  a  right  to  retain  posseflsion  of  them  as  Becnritj)  in 
mpeet  of  adyances  made  to  or  for  snch  other  person. 

3.  Where  the  bnyer  of  goods  allows  the  seller  to  retain  possession  of 
them,  or  of  the  docoments  of  title  thereto;  when  the  delivery  or 
tnnafer  by  the  latter,  or  by  a  mercantile  agent  acting  for  him,  of 
soeh  goods  or  documents  under  any  sale,  pledge,  or  other  disposition 
for  Talue,  to  any  person  receiving  the  same  in  good  faith  without 
notice  of  the  previous  sale,  will  be  as  valid  as  if  expressly  authorized 
by  the  owner. 

i.  Wbere  a  person  having  agreed  to  buy  soods  (without  having 
acquired  the  property  in  them)  obtains  with  the  consent  of  the  seller 
pasaoBoiop  of  the  goods  or  of  the  documents  of  title  thereto ;  when  the 
deliyery  or  transfer  by  the  former,  or  by  a  mercantile  agent  acting  for 
hiin,  of  1  uch  goods  or  documents,  uuder  any  sale,  pledge  or  other  dis- 
podftioo  for  value,  to  any  person  receiving  the  same  in  good  faith  and 
without  notice  of  any  lien  or  other  right  of  the  original  seller,  will  be 
as  valid  as  if  expressly  authorized  by  the  latter.  The  provisions  of 
the  FactosB  Act,  1889,  as  to  cases  (3,  4)  above  are  repeated  in  the 
Sale  of  Goods  Act,  1893,  stat.  56  &  57  Vict.  c.  71,  s.  25. 

(/)  Anie,  p.  14^  Vict.  c.  96,  s.  100,  replacing  7  &  8 


(a)  Not  even  if  the  same  have      Geo.  IV,  o, 
^D  stolen  and  he  prosecute  the      p.  15. 
thief  to  conviction :  stat.  24  &  25 


29,  s.  57;  of.  anU, 
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obligation  to  pay  money,  as  by  mercantile  custom 
recognized  in  law  are  transferable  by  delivery  and 
corrent  as  money.  Such  are  bills  of  exchange  and 
cheques,  promissory  notes,  including  bank  notes,  and  the 
so-called  bonds  payable  to  bearer  of  foreign  or  colonial 

•^  governments  (A).  Again,  if  any  chattels  be  out  of  their 
owner's  possession  and  come  into  a  foreign  country, 
he  may  lose  his  title  thereto,  without  his  consent, 
by  any  transaction,  vdth  regard  to  them,  which  by 
the  law  of  that  country  confers  a  valid  title  to  the 
goods  against  all  the  world  (t).  This  last  limitation  of 
ownership  is  a  consequence  of  the  physical  mobility 

//  of  chattels.  A  man  may  moreover  lose  his  ownership  of 
goods  gone  out  of  his  possession,  if  their  nature  be  so 
changed  that  they  can  no  longer  be  recognized.  Thus, 
if  one  takes  my  barley  and  makes  malt  therewith,  I 

.^^  cannot  take  back  the  malt(j).  And  it  appears  that 
the  ownership  of  goods  may  be  ended  by  their  abandon- 
ment (k).  Lastly,  a  man  may  unintentionally  lose  his 
property  in  goods  by  the  consequences  annexed  by  law 
to  his  own  conduct ;  as  in  the  above-mentioned  cases 
under  the  Factors  Act  (I),  and  one  or  two  other 
instances  (m).   Under  the  Statute  of  Limitations  relating 

(h)  MiUer   v.    Raee^  1    Burr.  Ui  \h^  roaXi per 9pemfioationew^hY 

452,  1  Smith,  L.  C.  and  notes  the  creation  of  a  new  speoies  of 

thereto:  JtfoM  y.  Eanoock^  1899,  thing,  oyer  which  he  exercises  a 

2  Q.  B.   Ill;    see  section   III.  kind  of  oocapanoy,  or   original 

below.  taking  of  possemon  (Bract  fo. 

(0  CammdL  y.  Sewdl^  5  H.  &  10  a) ;  but  of  conrse  he  remains 

N.  728 :  Ckutriqve  y.  Imriey  L.  R.  liable  in  damages  for  taking  the 

4  H.  L.  414;  Aleoek  y.  8mWi,  barley.    So  if  another  wrongfully 

1892,  1  Gh.  238 ;  Minna  Craig  affix  m^  timber  or  bricks  to  land 

Steanuihio  Co,  y.  Chartered  Mer-  which  is  not  mine,  I  shall  lose  the 

oatUUe  JBank  of  IndfOy  Ac,  1997^  ownership   of  them;   Oough   y. 

1   Q.  B.  55,  461 ;  Emherieo$  y.  Wood,  1894,  1  Q.  B.  713,  719 ; 

Anglo-Awtrian    Bank,    1905,    1  Jieynoldi  y.  A$hby,  1904,  A.  C. 

K.  B.  677.  466,  475. 

U)  Y.  B.  5  Hen.  YII.  15, 16.  (ik)  Arrow    Shipping    Co.    y. 

pi.  6;  Moore,  19,  20,  pi.  67;  2  Tyne  Improvement  Commrt,,  199^ 

Black.  Comm.  404,  405.    In  this  A.  C.  508,  532. 

case  the  malt-maker  acquires  title  (0  AnU,  p.  22,  and  n.  (0). 

(m)  Thus  at  common  law,  if  a  man  has  acted  so  as  to  induce  the 
belief  that  another  was  the  owner  or  had  power  to  dispose  of  his 

goods,  he  will  be  estopped  by  his  conduct  from  recoyering  the  goods 
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to  personal  actions,  tlie  owner  of  goods  gone  out  of  his 
possession  will  lose  his  right  to  sue  for  their  recovery, 
if  he  do  not  assert  it  ^witbin  six  years  after  the  cause  of 
action  accrued  (t»).  Snt  as  he  appears  to  retain  his 
r^ht  to  retake  Kis  goods  after  the  time  so  limited  has 
expired  (o),  it  seems  that,  in  theory,  he  is  not  deprived 
of  his  ownership  in  such  a  case(^).  There  are  also  / 
various  other  w^y a  in  which  the  ownership  of  goods  may 
\)e  ended  through  the  exercise  of  sovereign  authority  (q), 
but  which  can  hardly  be  called  limitations  of  ownership. 

It  remains   to    add  that,  besides  the  ownership  of  Equitable 
goods  which  may  be  enjoyed  at  common  law,  a  man  Siatteli   ° 
may  have  valuable  interests  in  chattels  personal,  to  pe««»l. 
which  he  is  entitled  in  equity  only.    Equitable  interests 
in  chattels  have  the  same  origin  as  equitable  estates  in 
land  (r).     The  jurisdiction  of  the  Court  of  Chancery 
was  invoked  to  enforce  trusts  of  chattels  about  the 
same  time  as  it  was  extended  to  protect  trusts  or  uses 

froB  parties  who  have  taken  the  goods  for  yalae  in  the  belief  so 
indooed ;  Piekard  y.  8ear8  6  A.  &  E.  469  ;  Oregg  y.  Wellt,  10  A.  A  K. 
90;  Qoodwin  y.  BobarU^  I  App.  Cas.  476.  And  if  the  owner  allow 
liis  goods  to  remain  in  the  possession,  order  or  disposition  of  ano^er, 
in  the  other's  trade  or  bnsiness,  so  that  the  other  is  the  reputed  owner 
thereof,  the  tme  owner  will  lose  his  property  in  the  goods  on  the 
other's  bankruptcy;  when  the  goods  will  he  diyisible  under  the 
bankruptcy  law  among  the  other's  creditors ;  stat.  46  &  47  Vict.  c.  52, 
s.  44 :  potlj  Ft  II.  Gh.  lY.  And  if  the  owner  of  goods  so  dispose  of 
them  as  to  confer  upon  some  other  a  yoidable  title  thereto,  on  a  sale 
by  the  latter,  before  his  title  has  been  ayoided,  the  buyer  will  acouire 
a'good  title  to  the  goods,  proyided  he  buy  in  good  faith  and  witnout 
notice  of  the  seller's  defect  in  title ;  stat.  56  &  57  Vict.  c.  71,  s.  23. 

(«)  Stot.  21  Jac.  I.  c.  16,  s.  3.  o.  53,  s.  32),  or  the  Merchandise 
Wilkifuam  y.  Verity,  L.  R.  6  C.  P.  Marks  Act  (50  &  51  Vict.  o.  28,  s. 
206.  12),  the  sale  of  unclaimed  stolen 

(o)  See  Litt.  s.  498 ;  Pollock  &  goods  by  the  receiyer  of  the 
Wright  on  Possession,  114.  metropolitan  police  under  2  &  3 

(p)  That  the  right  of  retaking  Vict.  o.  71,  s.  30,  or  the  sale  of  a 
is  a  test  of  ownership,  see  T.  B.  ship  under  proceedings  against 
5  Hen.  YII.  1 5, 1 6,  pi.  6.  her  in  rem  in  a  Oonrt  of  Admiralty 

(a)  Under  this  head  may  be      jurisdiction  (Castrique  y.  Imrie, 
grouped  sueh  caases  of  the  loss      L.  B.  4  H.  L.  414, 428, 429,  442) ; 
of  ownership  as  the  forfeiture  of      see  also  Goodloek  y.  Cou$in$,  1897, 
goods  for  Bmngglmg  (stat.  39  &      1  Q.  B.  348,  558. 
hVMe.36^  B.  177),  or  a  breach         (r).  Williams,  R.  P.  158,  20th 
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of  land  («).    Trusts  of  chattels,  however,   were  not 
affected  by  the  Statute  of  Uses  (t) ;  and  they  are  not 
required  to  be  proved  by  writing  as  are  trusts  of  lands^ 
tenements  and   hereditaments,  under  the  Statute   of 
Frauds  («).    In  other  respects,  the  rules  for  the  creation 
of  trusts  are  the  same  for  chattels  as  for  land(f;). 
Equitable  interests  in  chattels  are  generally  of  the 
same  nature  as  equitable  estates  in  land.    Thus  if 
chattels  personal  be  delivered  or  assigned  to  one,  on 
trust  for  another  simply,  the  former,  who  is  the  trustee, 
has  the  legal  ownership.    But  the  latter,  who  is  called 
the  cestui  que  trust,  has  the  right  in  equity  to  compel 
the  trustee  to  allow  him  to  have  the  beneficial  enjoy- 
ment (x).    And  in   consequence  of  this  right  he  is 
regarded  in  equity  as  enjoying,  as  against  all  persons 
bound  by  the  trust,  an  interest  equivalent  to  ownership 
in  the  chattels  in  question  (y)    This  equitable  interest 
of  the  cestui  que  trust  is  analogous  to  the  legal  ownership 
of  the  chattels,  and  would  pass  to  his  executor  or 
administrator,  on  his  death,  as  personal  estate.    But  if 
the  trustee  should  manage  to  dispose  of  the  chattels  to 
a  hona  fide  purchaser  for  value,  who  had  no  notice  of 
the  trust,  the  latter  would  not  be  bound  by  the  trust. 
And  the  cestui  que  trust  would  have  no  e^ity  to 
recover  the  chattels  from  the  purchaser  so  acquiring  the 
legal  ownership  of  them ;  and  would  have  no  remedy 
but  to  sue  the  trustee,  under  the  equitable  jurisdiction 
of  the  Court,  for  damages  for  the  breach  of  trust  (2). 
In  these  respects,  the  nature  of  an  equitable  interest 
in  chattels,  has  not  been  altered  by  the  Judicature 

(•)  Dodd  T.  Browing,  1    Cal.         (t?)  8ee  Richards  y.  Ddbridae, 


xiii.;  ffylton  T.  PoUardy  ib.  i. 
WilfleU  y.  Casiyn,  2  Gal.  xxxiii. 
1  Spence  Eq.  Jar.  457,  467 
Williams,  R.  P.  167,  20th  ed. 


L.  R.  18  Eq.  11 ;  WilUama,  R.  P. 
179, 186,  20th  ed. 

(x)  Lewin  on  Trusts,  564,  6th 
ed.;  858.  nth  ed. 


(0  Williams,  R.  P.  171,  174,  (y)  Davey  y.  Willianuon,  1898, 

20th  od.  2  Q.  B.  194. 

(a)  Stat.  29  Car.  II.  c.  3,  s.  7;  (i)  Williams,  R.  P.  178,  170, 

Lewin  on  Trusts,  45,  47,  Cth  ed. ;  181,  20th  ed. 
51,58,  llthed. 
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Acts  (a),  which  in  1875  transfen-ed  the  original  jurisdic- 
tion of  the  old  superior  Courts  of  Common  Law  and 
^uity  to  the  Si^  Ck>urt  of  Justice,  and  made  provision 
iot  the  enforcement  of  equitable,  as  well  as  legal,  rights 
k  every  hranch  of  that  Court,  and  in  the  Court  of 
Appeal  estahliahed  at  the  same  time(b). 


\  3.  Of  things  in  possession  and  in  action. 

'Be^des  the  division  of  chattels  into  chattels  real  and 
peiaonal  (c),  another  important  distinction  exists  among 
peiaonal  things.  Such  things  are  said  to  be  in  posses- 
sion or  in  action;  or  they  are  called,  in  law  French, 
ehoses  in  possession  or  choses  in  action  (d).  Choses  in  Ohofes  in 
possession  are  moveable  goods,  of  which  their  owner  I»"^>on- 
has  actual  possession  and  enjoyment,  and  which  he  can 
deliver  over  to  another  upon  a  gift  or  sale;  tangible 
things,  as  cattle,  clothes,  furniture,  or  the  like.  They 
are  things,  which  may  be  taken  and  carried  away  by  a 
thief,  so  as  to  be  the  object  of  larceny  at  common 
law  (c) ;  or  which  may  be  seized  and  sold  by  the  sheriff 
in  execution  of  a  judgment  in  a  personal  action  (/). 
Such  things  in  early  times  formed  the  bulk  of  a  man's 
chattels.  The  term  ehoses  in  action  appears  to  have  Ghoaesiii 
heen  applied  to  things,  to  recover  or  realize  which,  if 


action. 


(a)  8tat8.  36  &  37  Vict.  c.  66,  WiUiams,  B.  P.  4-^,  30,  31, 
•.  16:  37  &  38  Viet  c.  83;  38  &  20Ui  ed.  In  22  Abb.  pi.  37,  a 
39  Vict.  e.  77.  distinction  Ib  taken  between  what 

(b)  See  Williams,  B.  P.  164,  is  in  poasession  of  a  yillein  (as  a 
SBOth  cd.:  ^09^  y.  Xyons,  15  rent  of  which  be  is  seised)  and 
Q.  B.  D.280;  EaUa»  Y.  Bobintan^  what  remains  in  action  to  the 
ib.  288.  Yillein,  as  if  obligation  of  debt  be 

(e)  AniSf  p.  5.  made  to  him.    The  term  eho$e  in 

(cO  The  nae  of  the  tenn  ehote  aeiion  is  nsed  by  Fasten,  J.,  in 

in  aeUom  is  not  yery  early;  al-  Y.  B.  9  Hen.  Yi.  6,  pi.  64;  and 

tbooc^  the   drfferenee   between  as  a  well-known  term  by  Sir  B. 

corporeal  things  in  their  owner's  Brooke  (C.  J.  of  C.  B.,  1544 ;  ob. 

IWBOflpion   and  mere    rights  of  1558 ;   Foss,  Judges,  y.  360%  in 

actioo  is  well    marked  in  onr  his  Abridgment   (tit.    OhMe  in 

e^Uest  iezi-wzitera ;    Bract,  fo.  aeUon),    See,  too.  Go.  Litt.  117  a, 

10  b,  61    407  b;    Fleta,fo.  125,  851b;  lOBep.  48  a. 

126,  183'  Britt,  li"^'  i-  o^-  29,  §  (e)  AnU,  p.  8. 

%MdUv.  U.  oh.  2,  H  1. 10;  see  (/)  AuU, p.  18. 
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wrongfully  withheld,  an  action  must  have  been  brought ; 
things,  in  respect  of  which  a  man  had  no  actual  posses- 
sion or  enjoyment,  but  a  mere  right  enforceable  by 
action  (g).  The  most  important  personal  things  recover- 
able by  action  only,  were  money  due  from  another,  the 
benefit  of  a  contract  and  compensation  for  a  wrong  (K) ; 
and  these  have  always  been  the  most  prominent  choses 
in  action,  though  not  the  only  things  to  which  the  term 
has  been  applied  (i).     Choses  in  action,  being  valaable 

(9)  Termes  da  la  Ley,  ekoM  in      App.  Gai.  426. 
action ;  2  Black.  Gomm.  389, 396,  (h)  See  Go.  Litt.  288  b,  289  a  ; 

397 ;  CoUmial  Bank  Y.  Whinney^      ante,  pp.  4,  5, 15,  n.  (k),  18. 
HO  Oh.    D.  261,  285—290;    li. 

(0  See  L.  Q.  R.  x.  143,  xi.  223.  In  Y.  B.  9  Hen.  VI.  6,  pi.  64. 
Paston  J.  seems  to  have  suggested  that  if  the  owner  of  a  box  of  deeds 
bailed  it  to  another,  and  the  other  delifered  it  over  to  a  sub-bailee, 
the  box  would  be  a  chose  in  action  to  the  first  bailee.  Brooke's 
abridgment  of  this  case  {Cho§6  in  action^  13)  led  Lord  Jnstioe  Fry  to 
state  (30  Gh.  D.  288)  that  in  9  Hen.  VI.  the  property  in  deeds  in  the 
hands  of  a  third  person  wss  considered  as  a  efcots  in  aeti&n.  On 
reference  to  the  Tear  Book,  it  appears  that  Paston's  dietttm  does  not 
warrant  this  statement,  and  that  he  clearly  recognized  tiiat  if  the 
owner  of  chattels  bailed  them,  he  would  retain  the  property  in  ttiem. 
It  is  true  that  at  one  time  a  man  deprived  of  his  goods  by  a  trespasser 
was  considered  to  retain  a  mere  right  of  action  against  the  trespasser 
personally :  but  at  that  time  the  former  was  held  to  lose  all  right  to 
the  goods,  so  they  cannot  have  been  hi$  things  in  action ;  ante,  p.  12. 
It  is  submitted  that  in  modem  law,  at  all  events,  the  owner  of  a 
corporeal  chattel,  which  is  in  another  person's  possession,  either 
through  bailment  or  wrongful  taking,  has  not  a  mere  chose  in  action  : 
the  thing  is  not  merely  in  action  to  him.  It  has  always  been  admitted 
that  a  bailor  retains  the  property  in  the  chattels  bailed;  ante,  p.  11. 
and  nn.  (h\  (k).  As  we  have  seen  (flnie,  p.  14%  it  also  came  to  be 
allowed  that,  where  goods  were  taken  by  a  trespasser,  the  owner 
retained  the  right  of  property  in  them,  which  right  ne  might  assert  by 
re- taking  the  goods,  wherever  found.  Also,  according  to  Littleton,  if 
I  have  a  cause  of  action  in  detinue  against  another,  and  I  release  to 
him  all  personal  actions,  I  may  nevertheless  retake  my  goods  from 
liim,  becanse  no  right  of  the  goods  is  released  to  him ;  Litt.  s.  498. 
Could  thlB  be  so  if  the  thing  were  merely  in  action  to  the  releasor  ? 
Again  in  Sir  T.  Palmer*^  oaee,  5  Rep.  24  b.  Sir  T.  P.,  seised  in  fee  of 
a  great  wood,  sold  to  G.  and  his  assigns  600  cords  of  wood,  to  be  taken 
by  the  assignment  of  Sir  T.  P. ;  and  it  was  held  that  G.  had  an 
interest  which  he  might  assign  over,  and  not  a  thing  in  action,  or  a 
possibility  only ;  for  it  was  resolved  that  if  Sir  T.  P.  did  not  assign 
them  to  G.  on  request,  G.  might  take  them  without  assignment. 
By  the  common  law,  too,  a  husband  became  absolutely  entitled  to 
his  wife's  personal  things  in  possession  on  marriage,  but  for  her 
choses  in  action  they  must,  as  a  rule,  have  jointly  sued ;  Co.  litt. 
351  b.  Now  if  the  goods  of  a  single  woman  wore  wrongfuUy  distrained 
or  taken  from  her,  or  bailed  by  her,  and  she  aftcrwuds  married,  her 
husband  alone  could  sno  in  replevin  or  detinue,  or  release  her  right 
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things,  are  now  included  in  the  general  term  property 

as  well  as  tangible  goods.     Bat  when  mere  rights  of 

action  are    reckoned  as    property,  they  are   simply 

regarded  objectively  as  sources  of  profit,  and  no  heed 

is  paid  to  the  essential  difference  between  them  and 

rights  of  ownership  in  possession  ijc).    In  early  times, 

however,  the  true  nature  of  rights  of  action  was  more 

prominent,  and   they  were  particularly  distinguished 

from  tangible  property  in  being  incapable  of  transfer ; 

for  by  the  common  law  none  might  assign  over  a  chose 

in  action,  save  the  king  (/).     It  has  been  said  that  this 

rule  was  made  to  avoid  '*  the  multiplying  of  contentions 

and  suits ''  (m).     But  it  appears,  in  truth,  to  have  been 

a  consequence  of  the  early  view  of  contract,  viz. — that 

the  obligation  imposed  on  a  man  by  his  contract,  was 

to  perform  what  he  had  undertaken  with  or  for  the 

benefit  of  the  person  with  whom  he  had  contracted, 

and  no  other  (n) — and  of  the  principle  that  the  right 

to  the  goods;  Fitz.  Abr.  Beplevin,  43;  Moore,  25,  pi.  85;  Bac.  Abr. 
Detmne  (A).  In  Franklin  y.  NeaU^  13  M.  &  W.  481,  moreover,  it 
was  oonteiided  that  the  owner  of  a  pawned  chattel  had  but  a  chose  in 
action :  bat  the  contrary  ?ras  deciaed.  It  is  further  submitted  that 
the  term  eftots  In  aeHon  points  to  the  personal  duty  to  be  exacted  by 
action  (see  Termes  de  la  Ley,  tud  veroX  and  is  therefore  improperly 
applied  to  such  a  right  as  the  ownersnip  (without  possession)  of  a 
chattel,  whieh  right,  although  a  hare  right,  is  realizable  by  taking  the 
thing,  whererer  found.  Even  debt  and  damages  recovered  by  judg- 
Bsent,  thoogh  not  realized  by  execution,  are  not  things  lying  merely 
in  action;  Litt.  a  504;  and  see  Bract,  fo.  61,407b;  Fleta,  fo.  125, 
126;  1  Bop.  Hush,  k  Wife,  212.  And  it  seems  that  the  sheriff  may 
seize  and  sell  chattels  bailed,  of  which  the  owner  is  entitled  to  resume 
potaession  at  wiU,  in  execution  of  a  Judgment  against  the  owner : 
thou^  it  is  otherwise  of  chattels  pawned  or  hired  or  otherwise  in  the 
exdnsiTe  possession  of  the  bailee ;  anie^  p.  22 ;  Bro.  Abr.  Pledges,  28 : 
Jhatcan  Y.  Oarrait,  1  C.  ft  P.  169;  26  R.  R.  629 ;  BaU$  v.  Thick,  9 
Jnr.  304 ;  RogerB  ▼.  Kennay,  9  Q.  B.  592.  There  is,  however,  some 
analogy  between  chattels  bailed  and  things  in  action  with  regard  to 
their  assignment ;  see  Bum  v.  Ckirralho,  4  My.  &  Cr.  690. 

(k)  See  UnUiams,  R.  P.  4—6,     266  a. 
20th  ed. ;  L.  Q.  R.  xi.  223, 227—         (m)  10  Rep.  48  a. 
232;  Tempeti  ▼.  Kelner,  2  C.  B.         (n)  2  Spence,  Kq.  Jur.850;  see 
900,308.  Pollock  on  Contracts,  ch.  5,  pp. 

(0  Fieto,  fb.  183 ;  Bro.  Abr.  197,  217,  and  App.  note  F,  7th 
Chose  in  Action,  1«  5,  9,  11 ;  2  ed.  But  at  first  the  heir,  after- 
fiolie  Abr.  45,  46,  tit  Graunts,  F.  wards  the  executor,  and  by  statute 
(6--8)^  G. ;  JK.  V.  Twine,  Cro.  the  administrator  of  a  party  to  a 
Jae.  J  79;  Ferk.  S-  ^i  Co.  Litt.     contract  might  sue  or  be  sued 
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A  debt. 


to  sue,  and  the  liability  for  damages  for  a  wrong  are 
personal  to  the  injured  party  and  wrong-doer  respec- 
tively (o).  It  was  impossible,  however,  that  this  simple 
state  of  things  should  long  continue.  Within  the  class 
of  choses  in  action  was  comprised  a  right  of  growing 
importance,  namely,  that  of  suing  for  money  due,  which 
right  is  aU  that  constitutes  a  debt.  That  a  debt  should 
be  incapable  of  transfer  was  obviously  highly  incon- 
venient in  mercantile  transactions ;  and  as  these  became 
more  frequent  and  important  men's  ingenuity  was 
exercised  in  surmounting  the  difficulty  in  question. 


Aasignment 
of  a  chose  in 
action  is 
really  a  sub- 
stitution of 
duty. 


Now  the  difficulty  of  transferring  a  right  of  action 
is  inherent  in  the  nature  of  the  thing.  It  is  not  like  a 
corporeal  chattel,  of  which  a  gift  may  be  made  effectual 
by  delivery  of  possession  (p).  Nor  is  a  right  of  personal 
action  a  right  to  a  specific  corporeal  thing  in  another's 
possession :  but  it  is  a  right  to  the  performance  of  a 
duty  by  another  person;  it  is  the  means  of  enforcing 
an  obligation  imposed  on  another  to  make  reparation 
for  a  breach  of  contract  or  a  wrong  (q).  But  when 
two  persons  are  joined  together  in  law  by  the  link 
of  an  obligation  arising  from  contract  or  wrong,  what 
IB  created  between  them  is  a  personal  relation,  which 
is,  strictly  speaking,  incapable  of  assignment.  For  the 
duty  of  the  one  to  the  other  can  never  be  transferred : 
though  it   may  bo  extinguished  and  replaced   by  a 


thereon  as  representing  the  per- 
Mfiaof  the  deceased;  see  Williams, 
B.  P.  20,  and  notes  (fc),  (t),  20th 
ed. ;  Wms.  Exors.,  785, 1721,  7th 
ed.;  604, 1316, 10th  ed. 

(o)  1  Wms.  Saund.  216  a,  note 
(1).  The  king  might  assign  a 
chose  in  action  certain,  as  a  deht 
due  to  him,  hut  not  an  uncertain 
thing,  as  damages  for  a  trespass 
done  to  him;  Y.  B.  5  Edw.  IV. 
8,  pi.  22.  The  principle  stated 
ahove  has  heen  so  far  modified  by 
statute  that  executors  or  adminis- 
trators may  in  certain  cases  sue 


or  be  sued  in  respect  of  an  injury 
1o  property  committed  against  or 
by  their  testator  or  intestate,  and 
the  right  to  sue  in  respect  of  an 
injury  done  to  property  passes  to 
a  trustee  in  bankruptcy;  but  the 
principle  remains  unaltered  with 
regard  to  injuries  to  the  person 
or  reputation ;  see  potty  Ft.  IC. 
Oh.  I. 

(p)  Bract  fo.  10  b;  Brttt.  lir. 
ii  oh.  2,  §§  1, 10. 

(g)  Ante,  pp.  4,  18 ;  Bract,  fo. 
98  b,  99  a. 
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similar  duty  of  the  former  to  a  third  party.  To  make 
an  assignmeiit  of  a  chose  in  action  is  therefore  really 
to  substitute  a  new  duty  to  the  assignee  for  the  duty 
originally  incurred  (r) ;  and  the  problem  was,  how  to 
effect  this  in  the  most  convenient  way. 

The  desired  result  may  obviously  be  attained  with 
the  consent  of  the  person  bound  to  the  duty.  The 
transfer  intended  may  then  be  made  upon  the  principle 
of  nawUion,  a  term  taken  from  Eoman  law  and  applied  Novalion. 
therein  to  the  extinction  of  an  existing  obligation  by 
the  creation  of  a  new  one  in  its  place.  Thus  novation 
takes  place  when  a  duty  of  A.  to  pay  a  sum  of  money 
to  B.  is  by  the  consent  of  all  parties  replaced  by  a 
duty  of  A,  to  pay  the  same  sum  to  C. ;  the  new  obliga- 
tion of  A.  to  C.  taking  away  the  obligation  of  A.  to 
B.  (s).  The  necessity  of  obtaining  the  consent  of  tlie 
person  liable  to  the  duty  was  however  an  obstacle  in 
the  way  of  the  ready  transfer  of  a  claim  by  novation 
after  the  duty  had  arisen.  But  this  obstacle  was  Novation  by 
avoided  when  the  required  consent  was  given  in  advance  iS'I[dYaiSe.*'^ 
at  the  time  of  the  cieation  of  the  duty.  Accordingly 
we  find  that  in  early  times  a  form  of  contract  was 
contrived  in  certain  cases,  whereby  the  party  under- 
taking the  stipulated  duty  expressly  agreed  to  perform 
it  in  favour  either  of  the  person  named  in  the  contract 
or  of  any  person  to  whom  he  might  assign  his  claim  (t). 

(r)  Ames,  Harvard  Law  Be-  tho  statote  of  Quia  EmpioreB  (18 

view,  iit  337,  839  mf.  Edw.  I.  c.  l\  played  an  important 

(fl)KoTation  equally  takes  place  part  in  the  development  of  the 

irhen  a  duty  of  A.  to  B.  is  bv  con*  right  of  alienation  of  fee-simple 

■ent  of  all  parties  replaced  by  a  estates  in  land ;  Williams,  B.  P. 

duty  of  C.  to  B. ;  Gai.  n.  J  88,  70,  71,  20th  ed.    The  same  prin- 

m.  §§  176,  177;    Inst  III.  29,  dple  was  applied  in  grants  of 

§  3,  and  Botes,  Moyle*B  ed.  pp.  annuities  to  a  man  and  AtfaMt(ffM, 

452,  453,  465;  Braot.  fo.  101a;  and  in  covenants  to  enfeoff  a  man, 

Fairlie  r.  Denton^  8  B.  &  C.  895,  his  heirs  or  asiiffns.    See  as  to 

400.  warranties,  Bracton's  Kote  Book, 

CO  The  mostBotable  example  is  case  804;  Bract,  fo.  37  h,  881  b, 

that  of  a  warnmty  by  a  feoffor  in  390,  891 ;  Britt  liv.  ii.  cb.  8,  §  8 ; 

favour  of  the  feoffee,  his  heirs,  or  Fitz.  Abr.  Garrante,  98;    as  to 

fl$dffM;  a  oontract  which^  before  annuities,  Britt.  liv.  ii.  oh.  10,  §  8 ; 
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This  piiuciple  of  the  transfer  of  a  claim  under  a  contract 
by  the  consent  given  in  advance  of  the  party  bound 
received  its  most  important  development  under  the  law 
Bills  of  merchant  in  the  case  of  bills  of  exchange.     Bills  of 

exc  ango.        exchange  appear  to  have  been  originally  devised    to 
meet  the  necessity  arising  in  mercantile  transactions  of 
making  or  obtaining  payments  in  a  foreign  country : 
but  in  modem  times  tliey  have  been  freely  applied 
and  recognized  in  inland  trade  or  business  (u).     The 
established  form  of  a  bill  of  exchange  was  a  written 
order  from  one  person  to  another,  who  owed  him  money 
or  had  funds  at  his  disposal,  to  pay  a  certain  sum  of 
money  on  a  given  day  to  a  third  party  named  or  to  the 
bearer  of  the  order.    If  the  person  so  directed  to  pay 
signified  his  acceptance  of  the  obligation,  he  became 
bound  to  pay  the  sum  named,  when  due,  to  any  bona 
fide  holder  of  the  bill,  who  should  present  it  for  pay- 
ment {x).    In  this  way,  by  the  consent  expressed  in 
advance  of  the  acceptor  of  the  bill,  the  right  to  demand 
payment  of  the  money  secured  thereby  might  pass  to 
any  one,  who  in  good  faith  obtained  possession  of  the 
bill ;  and  so  the  right  to  sue  on  the  contract  made  by 
the  bill  became  transferable  by  the  mere  delivery  of  the 
bill.     This  method  of  assignment  of  the  right  to  sue 
on  a  bill  of  exchange  was  recognized  by  mercantile 
tribunals  all  over  Europe  (y).    And  in  modem  times, 

Co.  Litt.  144,  n.  ^l) :  m  to  cot6-  aangnment  of  that  debt  pro  icaUo 

nants,  Bracton's  Note  Book,  case  to  the  payee  of  the  MU.    This 

804;    Y.    B.  21    £dw.  I.  187;  assignment,  howeyer,  took  effect 

F.  N.  B.  145;   and  see  Ames,  by  a  true  novation,  the  dzawee 

Uanrard  Law  Review,  ill  S38.  not    being    liable   on   the   bUl 

(«)  See  2  Lutw.  1585 ;  Macau-  without   his   aooeptanoe   of  it ; 

lay's  History  of  England,  iv.  490  Marqnard,    Traotatns    de   Jure 

— 4d2 ;  Cunningham,  Growth  of  Meroatoram,  1.  2,  o.  12,  §§  10,  28, 

EDglish  Industiy  and  Commeroe,  S3 ;  1.  3,  o.  9,  §§  57  $q. 

vol.  i  (Early  and  Middle  Ages),  (y)  See  Jenks,  Early  History 

194,  229,  230,  326,  879 ;  vol.  ii.  of  Negotiable  Instruments,  Li  Q. 

(Modem  Times),  222—224,  394  R.,  ix.  p.  70;   Maitland.  Select 

•>396.  Pleas  in  Manorial  Oourts  (Selden 

(a;)  It  wiU   be  observed  that,  Society),  182, 153;  Smith's  Mer- 

where  the  person  on  whom  a  bill  can  tile  Law,  Introd.  pp.  Ixz.  n., 

was  drawn  owed  money  to  the  Ixzxi.  11th  ed.                              ' 
drawer,  the  biU  operated  as  an 
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the  ctistom  of  merchants  with  regard  to  bills  of  exchange 
was  recognized  and  embodied  in  the  English  common 
law;  so  that  the  right  to  sue  on  bills  of  exchange 
payable  to  a  certain  person,  or  to  his  order,  became 
transferable  by  indorsement  of  the  payee's  name  on  the 
bill,  and  delivery  of  the  bill,  although  the  bill  were  not 
expressly  made  payable  to  bearer  (z).  By  a  statute  of 
Anne  (a),  promissory  notes,  which  are  written  promises  Promisaory 
to  pay  a  certain  sum  at  a  given  time  to  a  person  ^^^' 
named,  or  to  his  order,  or  to  the  bearer,  were  made 
assignable  in  the  same  manner  as  bills  of  exchange. 

The  principle  of  the  assignment  of  a  duty  by  the  Aasignment 
consent  expressed  in  advance  of  the  party  bound  was  ^uon^by*^ 
not,  however,  applied  to   things  in  action  generally,  means  of 
With  regard  to  these,  an  indirect  method  of  assignment  attornejr. 
was  devised  in  the  shape  of  a  letter  of  attorney  from 
the  person  entitled  to  a  right  of  action,  empowering 
another  to  sue  upon  or  realize  the  claim  in  the  name  of 
the  person  so  entitled,  but  to  retain  the  proceeds  for 
his  own  use.     The  transfer  of  a  chose  in  action  by 
means  of  a  power  of  attorney  for  the  transferee  to  sue 
in  the  transferor's  name  for  Us  own  use  appears  to  have 
been  practised  at  a  very  early  period  (b).    These  means 
of  assignment  proved  so  effectual  that  during  a  consider- 
able interval  it  was  thought  that  they  unduly  stimulated 
litigation,  and  that  to  take  advantage  of  them  fell 
within    the  offence  of   maintenance,  or    maintaining 
another  person  in  his  suit  (o).     On  this  ground  such 

(z)  See  Oo.  Jao.  6,  306;  Gzo.  (h)  Ames,  Harvard  Law  Beview, 

Cut,  -801 :  Garth.  3,  82,  83,  129,  iii  340,  and  n.,  citing  an  example 

403:  Qrani  Y.  Vaughan^B  Bnrr.  of  a.d.  1309  from  Riley's  Memo- 

1516;  Smiih  v.  KendaU,  6  T.  B.  rials  of  London,  p.  68;  P.  &  M. 

128;   Bac.  Abr.  Merchant  (M);  Hist.  Eng.    Law,   ii.   223—225. 

2  Black.  Comm.  466, 468.  See  West,  Symbol.  §  521,  for  a 

(a)  Stats.  8  ft  4  Anne,  o.  8  (c  fall  form  of  letter  of  attorney. 

9  in  Rnffhead);  made  perpetoal  (o)  Prohibited  by  stats,!  Edw. 

by  7  Anne,  c.  25,  s.  3;  and  re-  III  st.  2,  c.  14;  1  Kic.  II.  o.  14; 

pealed  by  45  &  46  Vict.  c.  61,  7  Bic.  IL  c.  15;  and  32  Hen. 

codifying  the  law  as  to  bUls  of  YUI.  c.  9. 
exchange  and  promiaaory  notes. 

W.P.P.  3 
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powers  of  attorney  were  treated  as  void  from  the 
beginniDg  of  the  fifteenth  until  nearly  the  end  of  the 
seventeeth  century,  unless  given  in  favour  of  a  creditor 
of  the  transferring  party  (d).  In  modem  times,  however, 
the  objection  of  maintenance  was  overruled,  and  it  was 
established  that  a  chose  in  action  was  lawfully  trans- 
ferable at  common  law  by  means  of  a  power  of  attoraey 
enabling  the  transferee  to  sue  in  the  name  of  the 
tranfeior  (e). 


Equitable 

ohoaefliii 

action. 


Besides  legal  choses  in  action,  or  things  recoverable 
by  action  at  law,  there  existed,  after  the  development  of 
the  equitable  jurisdiction  of  the  Court  of  Chancery  (/), 
equitable  choses  in  action  or  things  recoverable  only 
by  suit  in  equity.  Of  these  a  pecuniary  legacy  is  a 
familiar  instance ;  for  which,  if  the  executor  withheld 
payment,  the  legatee  could  maintain  no  action  at 
law  (g),  but  was  obliged  to  bring  a  suit  in  equity  (A). 


(d)  Ames,  Harvard  Law  Re- 
view, lit.  341,  citing:  Y.  B.  9 
Hen.  VI.  64,  pi.  17 ;  34  Hen.  VL 
30,   pi.    15:    87    Hen.    VI.    13, 

5L  3;  15  Hen.  VH.  2,  pi.  3; 
^muon  V.  Hickbed,  4  Leon.  99 ; 
Oro.  Eliz.  170;  South  v.  March, 
S  Leon.  234 ;  Harvey  v.  Bateman, 
Noy,  52;  Barrow  v.  Chray,  Cro. 
Eliz.  551 ;  Loder  v.  Che$lyn,  1 
8id.  212;  Freem.  0.  0.  145,  n. 
Profeflflor  Ames  says,  **  The  doc- 
trine of  maintenanoe  was  pnehed 
Bo  far  that  It  oame  to  be  regarded 
M  the  real  reason  for  the  Inalien- 
abilitj  of  choses  in  action,  and 
the  notion  became  cnrrent  that 
no  contracts  were  assignable,  not 
even  covenants  or  policies  of 
assurance  and  the  like,  although 
expresslj  made  payable  to  the 
obligee  and  his  assigns.  Even 
bills  and  notes  were  thought 
solely  to  derive  their  assignabUiiy 
from  the  custom  of  merchants. 
Warranties,  being  obviously  not 
open  to  the  objection  of  mainte- 
nance, continued  assignable,  and 
80  did  annuities,  although   not 


without  question.    Perk.  s.  101.*' 

(0)  1  Lilly's  Abr.  125;  Deer- 
ing  V.  Oarringdon,  t'6.  124 ;  8hep. 
Touch.  240;  2  Black.  Comm. 
442;  Wineh  v.  Keeiey,  1  T.  B. 
619;  Gerard  v.  LeipU,  L.  R.  2 
0.  P.  305,  309 ;  FUtroy  v.  Ckive, 
1905,  2  K.  B.  864. 

(/)  See  WUUams,  R.  P.  Ch. 
VII.  sect.  1,  20th  ed. 

(g)  Deeki  v.  StruU,  5  T.  R. 
690;  BraUkwaiie  v.  Skinner^  5 
M.  &  W.  813. 

(h)  Before  1858,  a  legacy  was 
also  recoverable  in  the  ecclesias- 
tical courts;  but  this  remedy, 
which  appears  to  have  been  the 
only  one  in  early  times,  was 
seldom  used  after  the  estabUsh- 
ment  of  the  equitable  jurisdiction 
in  this  behalf,  the  .  remedy  in 
equity  being  more  effeotuaL  See 
MaUhewi  v.  Nmtby,  1  Vem.  138; 
Howard  v.  Houfard^  t&.  184; 
OrigfUon  v.  Qrignion,  1  Hagg. 
E.  R.  535;  Bac.  Abr.  Legacy  (M.); 
1  Story,  Eq.  Jur.  §§  586—542, 
590;  Stat.  20  &  21  Vict.  c.  77, 
s.  23.    In    1875   the   equitable 
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By  the  rules  of  iiLodem  equity,  which  began  to  be 
formulated  after  ttie  restoration  of  Charles  II.  (t), 
qoitable  clioees  in  action  were  directly  assignable  from 
one  person  to  another,  and  the  assignee  was  enabled  to 
sue  in  his  own  name  (k).  In  equity,  moreover,  all 
ehoaes  in  action  were  regarded  as  assignable,  so  that  if 
a  direct  assignment  \7ere  made  of  a  legal  chose  in  action, 
the  assignee  became  entitled  thereto  in  equity  (I) ; 
though  he  could  only  realize  the  same  at  law  by  suing 
in  the  assignor's  name  (m). 


But  although  the  mere  assignment  of  a  chose  in  Notice  of 
action,  either  at  law  by  letter  of  attorney  or  in  equity  Jf'a^'Sw^iii 
by  direct  transfer,  was  a  sufiScient  relinquishment  of  action, 
the  assignor's   right  in  favour  of  the  assignee  (n),  a 
further  step  was  necessary  in  order  to  secure  effectively 


jiui8dic^<m    of     the    Court     of 
Chanoery  in  respect  of  legacies 
was    traDsferred    to   the    High 
Oonrt  of  Justice,  and  its  exer- 
cise assigned    to  the  Chancery 
XHTision;    stats.  36  &  37  Yiot. 
e.  66,  B&  16,  34;  37  ft  38  Viot. 
c  S3.  Since  1865  legacies  payable 
out  oi  estates  not  exceeding  500?. 
in  Taloe  haTc  been  recoverable 
in  the  coonty  courts ;  stat.  51  ft 
52  Vict.  c.  i3,  8.  67,  replacing 
28  ft  29  Vict.  c.  99,  s.  1. 

(O  Williams,  B.P.  163, 20th  ed. 
(k)  Situib  V.  Wyn,  1  P.  W.  378, 
381;    Gilb.    Forum    Bomannm, 
173;  see  Bac,  Tr.  312. 

(O  Perryer  v.  Halifax,  Bep. 
t.  iFinch,  299 ;  FOen  ▼.  Soame, 
2  Vem.  428 ;  Cr&ueh  v.  MaHin, 
4b.  595;  Bow  y.  Dowsem,  1  Ves. 
Sen.  331. 

(«)  ffeaih  V.  HaU,  4  Taunt. 
326,  328.  Such  an  assignment 
authorized  the  assignee  to  sue  at 
law  in  the  assignor's  name,  and 
the  latter  would  be  restrained  in 
eonitr  i^om  obstnicting  the  exer- 
ewe  of  this  Hght;  Bamamdy, 
v^mm^miu^     9     Sim.     327,    332; 

j^^Aad    the    aaeignment,  if 


made  for  valuable  consideration, 
would  be  effectual  in  equity, 
though  made  by  parol  only; 
Hodiok  Y.  GandeO,  1  De  G.  M. 
ft  G.  763,  777.  778;  Riecard  v. 
Pritchard,  1  K.  ft  J.  277;  Our- 
wXL  y.  Gardner,  9  Jnr.  N.  8. 
1220:  Field  v.  Megaw,  L.  B. 
4  C.  P.  660.  And  even  at  law, 
upon  the  assignment  of  a  chose 
in  action,  the  authority  to  sue 
in  the  assignor's  name  was  not 
required  to  be  given  by  deed,  but 
might  have  been  given  by  parol ; 
HotveU  v.  McIverB,  4  T.  B.  690 ; 
PieMord  v.  Ewington,  4  Dowllng, 
P.  0.  453.  It  was  held  that  the 
power  to  sue  in  the  assignor's 
name  was  irrevocable,  if  ei?en 
for  value ;  Winch  v.  Kedey,  1 
T.  B.  619;  see  Williams,  Conv. 
Stat.  285,  286,  and  cases  there 
cited. 

(n)  Bum  V.  CarvalhOj  4  My.  ft 
Cr.  690,  702;  Be  Way*t  TrutU, 
2  De  G.  J.  ft  S.  365 ;  Pickering  v. 
Ufraconibe  By.  Co.,  L.  B.  3  C.  P. 
235 ;  Robinson  v.  Ne$bUt,  ib.  264 ; 
Gorrinr/e  v.  Irwell  India  BtMer 
Work9,  34  Ch.  D.  128 ;  Be  WaUis, 
J90S;1K.  B.719. 

3—2 


36  INTRODUCTORY   CHAPTER. 

the  necessary  substitution  of  a  new  duty  to  the  assignee. 
This  was  to  give  notice  of  the  assignment  to  the  person 
liable  to  the  duty.    For  if,  before  receipt  of  any  such 
notice,  the  person  liable  performed  his  duty  to  the 
person,  to  whom  he  was  originally  bound,  he  would  be 
discharged  from  his  obligation,  notwithstanding   that 
the   benefit    thereof   had   been   assigned    to   another. 
But  after  he  had  received  notice  of  assignment    of 
the  claim  upon  him,  he  was  bound  to  perform   his 
duty,  or  what  remained    of   it,  to  the  assignee  (p). 
Thus  if   the  claim  were  for  payment  of  money  and 
the  person  liable,  notwithstanding   that  he  had   had 
notice    of   an    assignment,  persisted    in    paying    the 
assignor,  he  was  not  discharged  from  his  duty,  but 
remained  liable  to  pay  over  again  to  th«- assignee  (p). 
The   assignment  of  a   chose  in  action  was  moreover 
subject  to  all  equities  existing  between  the  person  liable 
and  the  assignor  up   to  the   time  when  the  former 
received  notice  of   the  assignment  {q)  ;   that  is,  the 
former  might  avail  himself,  as  against  the  assignee 
seeking  to  enforce  the  claim,  of  every  defence,  by  way 
of  set-off  or  upon  any  other  equitable  ground,  which 
he  would  have  had  against  the  assignor,  and  which 
had  accrued  to  him  up  to  the  time  when  he  received 
notice  of  the  assignment,  but  not  after  (r).    Notice 
of  the  assignment  of  a  chose  in  action  was  further 
necessary  in  order  to  complete  the  title  of  the  assignee ; 
for  if  the  same  chose  in  action  were  assigned  twice 
over,  the  claim   preferred  was   that   of  the  assignee, 

(o)  A9hs(mi)'9  ease,  1  Ch.  Ca.  L.  B.  8  £q.  36,  43;  Phipw  t. 

232 ;   Baldufin  y.  BiUingdey,  2  Lovegrove^  L.  B.  16  £q.  80,  88. 

Vern.  232 ;  Legh  v.  Leah,  1  B.  &  (r)  Cavendi$h    v.    Qeavet,   2i 

P.  447;  Narruh  y.  Manhall,  5  Beav.  163;  Stephens  v.  FewaWen, 

Madd.    475;    Stocks   v.    Dcbionr  30  Beav.  625;    Watwn  v.  Mid 

4  De  G.  M.  &  G.  11 ;    Yatea  v.  Waiet  Baaway  Co.  L.  B.  2  0.  P. 

Terry,  1902, 1  K.  B.  527.  593;  Chrutie  v.  Taunton  <fe  Co., 

(p)  Leah    V.  Leah,  tiM   eup. ;  1898,  2  Oh.  175 ;  Tttrtwr  v.  8miih^ 


Jottes  V.  FarreU,  1  l>e  G.  &  J.  208.       1901, 1  Ch,  213 ;  Be  Paimer'i,  de^ 
f^iq)  Manglee  v.  Dixoth  3  H.  L.       ^-    '"^'"  «  '-'^   —  -  ^ 

C.  702,  781 ;  Oraham  v.  Johnton, 
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who  first  gave  notice  to  the  person  liable  of  the  assign- 
ment in  his  favour ;  even  though  the  assignment^  under 
which  he  claimed,  were  subsequent,  in  point  of  time,  to 
the  other  («). 

From  time  to  time  various  particular  choses  in  action  AirigiiiDeiit 
were  made  assignable  by  statute,  the  assignee  being  ^J^^Jj^nder 
empowered  to  sue  in  his  own  name  at  law  (t).  But  statutory 
no  legislation  was  directed  towards  the  assignment  of  *'**  ^  *'' 
choses  in  action  generally,  until  the  Judicature  Act  of 
1873.  By  that  Act  (u),  any  absolute  assignment  by 
writing  under  the  hand  of  the  assignor  (not  purporting 
to  be  by  way  of  charge  only)  of  any  debt  or  other  legal 
chose  in  action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other  person 
from  whom  €Be  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be, 
and  be  deemed  to  have  been  effectual  at  law  (subject  to 
all  equities  which  would  have  been  entitled  to  priority 
over  the  right  of  the  assignee  if  that  Act  had  not 
passed)  to  pass  and  transfer  the  legal  right  to  such 
debt  or  chose  in  action  from  the  date  of  such  notice, 
and  all  l^al  and  other  remedies  for  the  same,  and  the 
power  to  give  a  good  discharge  for  the  same  without 
the  concurrence  of  the  assignor.  Upon  an  assignment 
of  a  chose  in  action  made  in  compliance  with  this 
enactment,  the  assignee  is  invested  with  a  legal,  as 
distingmshed   from  an  equitable,  right  to   the  thing 

(t)  Jkarls  ▼.  HaUj  3  Bubs.  1 ;  A«toabankrapt'8choeeBinaction, 

Ward  T.  Duneombe^  1893,  A.  C.  see  2  Black.  Comm.  485;    Bac. 

:i69;  JUrdMiU  ▼.  Marion,  1901,  2  Abr.  Bankrupt  (F.  I.) ;  stata.  12 

K.  B.  829;  Re  Lake,  1903,  IK.  &  18  Vict  c.  106,  s.  141 ;  82  &  33 

B.  151.  Vict.  0.  71,  8S.  4,  15,  17,  22,  83, 

(0  For  instance,  baU  bonds  by  par.  (7),  111 ;  46  &  47  Vict.  c.  52, 

•tat  4  &  5  Anne,  c  2  (4  Anne,  as.  20,  21,  44,  50  (5),  54,  83,  1G8, 

c*  16,  in  Bnfrhead),  s.  20 ;  repleyin  anU,  p.  30,  n.  (o). 
bonds  by  11  Geo.  II.  a  19,  s.  23;  (ti)  Btat  86  4  37  Vict  c  66, 

Uie  oimiraciB  made  by  bills  of  s.  25,  snb-s.  6.    Tbe  commence- 

lading  by  18  &  19  Vict  o.  Ill :  ment  of  tbis  Act  was  postponed 

policies  of  life  assurance  by  30  &  to  the  1st   Nor.  1875,  by  stat 

HI  Vict  a  144 ;  policies  of  marine  37  &  38  Vict  c.  88. 
iosnrMnoe  by  31  &  32  Vict  c.  86. 


3S 


IXTfiODUCTORY  CHAPTER. 


Modern  per- 
sonal estate. 


Mortgages. 


assigned,  and  is  entitled  to  sae  therefor  in  his  own 
name  (x) :  but  it  shoald  be  noted  that  the  statute 
requires  an  absoluU  (y)  assignment  in  writtnff  (z) 
uiider  the  hand  of  the  assignor,  and  notice  thereof  in 
uriting;  ¥rithout  which  the  assignment  will  only  take 
effect  in  equity  according  to  the  previous  law  (a).  The 
other  legal  choses  in  action  mentioned  in  the  Act, 
besides  debts,  appear  to  include  all  those,  of  which  the 
indirect  assignment  under  the  previous  law,  by  means 
of  a  power  to  sue  in  the  assignor's  name  (&),  was  free 
from  all  objection  of  maintenance  (c).  The  Act  more- 
over makes  no  change  in  the  nature  of  the  assignment 
of  a  chose  in  action  {d),  the  old  rule,  that  it  shall  be 
subject  to  all  equities  between  the  person  liable  and 
the  assignor,  being  expressly  preserved  (e). 

In  modem  times  several  species  of  property  have 
sprung  up  which  were  unknown  to  the  early  common 
law.  Mortgages  became  common  when  the  lending  of 
money  at  interest  had  been  recognized  as  legal,  and  the 
modern  equitable  jurisdiction  over  the  redemption  of 


(x)  B€ad  y.  Brwxm,  22  Q.  B.  D. 
128. 

(y)  It  has  been  decided  that  an 
unconditional  assignment  of  a 
man's  entire  legal  interest  in  his 
choeo  in  action  may  be  an  absolute 
assignment  (not  purporting  to  be 
by  way  of  charge  only)  within 
the  meaniDg  of  the  Act,  not- 
withstanding that  it  be  made  to 
secure  the  payment  of  mone^  due 
from  the  assignor  to  the  assignee 
and  be  subject  to  a  proyiso  for 
redemption  on  such  payment; 
Hughe$  y.  Pump  House  Hotel  Cb., 
1902,  2  K.  B.  190;  or  although  it 
be  made  on  trust  for  the  assignor 
himself;  Comfort  y.  Betti,  1891, 
1  Q.  B.  737;  FiUrop  y.  Cave, 
1905,  2  E.  B.  364.  But  an 
assignment,  which  is  merely  con- 
ditional, or  purports  to  giyo  a 
charge  only  on  the  ohoso  in 
action,  or  is  of  an  undefined 
part  thereof,  is  not  within  the 


Act ;  Durham  y.  Bobertaon,  1899, 
1  Q.  B.  765 ;  J^reamUle  Bank  of 
Londtm  y.  Evaw^  1899,  2  Q.  B. 
613;  Jonee  v.  fftunpArvfs,  1902, 
1  E.  B.  10. 

(s)  Which  must  be  stamped  as 
an  assignment;  Buck  y.  Bobson, 
3  Q.  B.  D.  686;  see  stat.  54  &  55 
Viet.  c.  89,  Bs.  54  s^.,  86  s^.,  and 
First  Schedule. 

(a)  Ante,  p.  85,  and  n.  (mi); 
WiUiam  Brandt's  8on$  A  Co.  v. 
Dunlop  Bubber  Co.,  Ld.,  1905, 
A.  C.  454. 

(b)  Ante,  pp.  83, 34. 

(e)  Bee  TorkingUm  y.  Magee, 
1902,  2  E.  B.  427:  Dawton  y. 
Cheat  Northern  A  City  Bg.  Co.. 
1905, 1  E.  B.  260,  270. 

id)  Jn<s,p.31. 

(e)  Bee  Young  y.£i(dkifi,  3  Ex. 
D.  127;  Brioe  y.  Bannister,  3 
Q.  B.  D.  569,  578;  Walker  y. 
Bradford  Old  Bank,  12  Q.  B.  D. 
511. 
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mortgi^es  was  firmly  established  (/).  The  development  Biiu,  notet, 
of  modem   commerce  and  banldng  has  sent  bills  of  »^<*fi^»e* 
exchange,    bank-notes  {g)j  and  latterly  cheques  into 
general  circulation.    The  funding  of  the  National  Debt,  GoTernment 
aaer  the  revolution  of  1688,  first  afforded  means  for  J^Sfc*^^^' 
the  permanent  investment  of  capital  in  Government 
annuities  or  stock ;  in  which  the  investor  looks  rather 
to  the  enjoyment  of  the  perpetual  annuity  secured  to 
him  under  Government  guarantee,  by  way  of  interest, 
than  to  the  repayment  of  his  capital  (A).    Companies 
of  merchants  putting  their  money  into  a  joint  stock  for 
the  purposes  of  a  trading  or  mercantile  adventure  were 
occasionally   incorporated    by   royal    charter   in    the 
seventeenth   century,  or   even   earlier  (i).     But    the  Sbares  in 
prominence  of  shares  in  joint-stock  companies  as  a  ^mpanies. 
form  of  property  belongs  to  the  last  century,  in  which 
so  many  railway  and  other  companies  were  constituted 
by  special  Act  of  Parliament,  and  which  witnessed, 
since  1862,  the  incorporation  of  countless  companies, 
for  pursuing  all  kinds  of  schemes  of  profit,  under  the 
Ck>mpanie8   Act8(Ar).    Again,  the  borrowings  of  com- 
panies have  given  rise  to  debentures  and  debenture  Debenturai. 
stock,  which  sometimes  merely  secure  a  debt  i^ainst 
the  company,  but  more  frequently  give  a  charge  on  the 
company's  property  as  well.    Whilst  loans  olffered  for 
subscription  by  foreign  and  colonial  governments,  and 
municipal  authorities  of  every  description  have  produced  Stock 
a  host  of  other  securities — ^taking  the  form  sometimes  Beoarities. 
of  written  instruments  (Z),  promising  the  payment  of  a 


ndi 


C/)  See  Williams,  B.  P.  531  and  see  vol.  i.  (Early  and  Middle 

n.  («),  532-^34,  20th  ed.  Ages),  371—872,  438,  448,  4(58 ; 

v,/)  ^nfo,  pp.  24,32.  Qardinefs  History  of  Bngland, 

(i)  See  Onnningham,  Growth  ii.  310. 

of  Eo^h   Indnstrv  and  Com-  Ot)  Btat.  25  k  26  Vict.  c.  89, 

meroe.  toL  ii.  (Modem  Times),  and  amending  Acts  of  1867, 1877, 

290.  1879, 1880  and  1890. 

(t)  Onnningham,    Growth    of  (I)  Commonly    ealled     hondi^ 

English  Industry  and  Commerce,  thongh  differing  from  what   is 

fol  ii  (Modem  Times),  24—27,  called  a  hond  at  oommon  law ; 

118-127,  267  sg.,  280—284,  289 ;  jxNrf,  Part  II.  eh.  UI. 
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certain  sum  and  interest,  frequently  to  the  bearer  (m), 
and  sometimes  of  stock  inscribed  in  books  kept  at  some 
bank.  The  importance  of  copyright  in  books  and  of 
patents  for  invention  is  also  obviously  modem.  All 
these  kinds  of  property  have  been  classed  as  personal 
estate,  on  the  ground  of  their  passing  to  the  executor 
or  administrator,  not  the  heir(7i);  indeed,  many  of 
them  have  been  expressly  declared  to  be  and  to  descend 
as  personal  estate  by  the  statutes  creating  them  (o). 
But  they  do  not  always  fit  easily  into  the  classifica- 
tion of  personal  things  as  being  in  possession  or  in 
action.  Thus  a  debt  is  a  thing  in  action,  although  it 
be  secured  by  mortgage,  bill  of  exchange,  or  promissory 
note.  But  the  charge  created  by  a  mortgage  of  land  in 
fee(p),  although  personal  estate  in  equity,  is  not  to  be 
comprehended  in  any  classification  of  chattels.  On  the 
other  hand,  bills  and  notes  seem  to  share  the  charac- 
teristics of  things  both  in  possession  and  in  action. 
In  regard  to  the  debts  they  secure,  they  are  things  in 
action  (q) :  but  as  the  tangible  evidence  of  the  right  to 
sue,  their  possession  is  of  supreme  importance.  And 
this  remark  applies  to  all  negotiable  securities  (r). 
A  sum  of  (Government  stock,  which  is  properly  the 
right  to  receive  a  perpetual  annuity  redeemable  on 
payment  of  a  certain  sum,  as  100/.  for  every  2/.  10s. 

(m)  Ante^  p.  24 ;  BwhtMfMiand  534,  20tb  ed. 
Exploration  Co.  r.  London  Trad'  (q)  Hertford    ▼.     Lowther,   7 

ing  Bank,  1898,  2  Q.  B.  65&  Bea?.   1.    At  oommon  law,  too, 

(fi)  Ante^  pp.  2  and  n.  (t),  5.  bills,  notes,  and  other  secarities 

(o)  See  stats.  8  &  9  WiU.  III.  for  moDOj,  beiog  regarded  as  ood- 

o.  20,  s.  83,  as  to  stock  in  the  oerDiiigmereohoeesmactioD,and 

Bank  of  England ;  9  &  10  Will.  as  not  importing  any  property  in 

III.  c.  44,  s.  71,  as  to  shares  in  possession,  were  held  not  to  be 

the  East  India  Co. ;   1   Geo.  I.  goods,  whereof  larceny  could  be 

St.  2,  o.  19,  s.  9,  now  replaced  by  committed ;  4  Black.  Gomm.  284. 

83  ft  34  Vict.  c.  71,  s.  9,  as  to  But  they  were  made  the  objecto 

Government   annuities;    5   &  6  of  larceny  by  stat  2 Geo.  IL  c.  25, 

Vict.  c.  45,  s.  25,  as  to  copyright;  now  replaced  by  24  ft  25  Vict 

8  ft  9  Vict  c.  16,  s.  7;  25  ft  26  o.  9C,  s.  27. 
Vict  c.  89, 8.  22,  as  to  shares  in  (r)  See  ante^  p.  24 ;  Re  Prater, 

companies.  37  Gh.  D.  481  ;  Be  Bobeon,  1891 

ip)  See  Williams,  B.  P.  530,  2  Ch.  559. 
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of  annuity,  has  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  (s). 
And  a  share  in  a  joint-stock  company  has  also  been 
ascertained  to  be  a  mere  chose  in  action  (0.  The  Copyrighii 
exclusive  privil^es  known  as  copyrights  and  patents  *"  P*  " 
are  rights  of  a  different  kind.  They  are  in  fact 
monopolies  (t«),  in  the  former  case  of  the  right  of 
multiplying  copies  of  a  book  or  other  work  of  art,  in 
the  latter  of  working  a  new  invention.  Thus,  they  are 
mere  rights  unaccompanied  with  the  possession  of  any- 
thing corporeal  (x) ;  they  are  also  in  a  manner  realizable 
by  action  against  transgressors.  But  they  differ  from 
obligations  arising  from  contract  or  wrong  (y)  in  that 
they  are  rights  availing  against  all  the  world,  and  not 
against  particular  persons  only  («).  They  have  more- 
over always  been  directly  assignable,  copyrights  by 
statute  (a)  and  patent  rights  at  common  law  and  under 
the  express  words  of  the  royal  grants,  which  create 
them  (6).  Stocks  and  shares  too,  though  held  to  be 
things  in  action,  have  in  most  cases  been  made  directly 
assignable  by  the  Acts  of  Parliament,  to  which  they  owe 
their  existence.  And  the  manner  of  transferring  them 
has  also  been  usually  prescribed  by  statute.  Thus  the 
assignment  of  a  sum  of  Government  or  Bank  of  England 
stock  is  made  by  the  entry  of  the  transfer  thereof  in 
the  proper  books  kept  at  the  Bank  of  England  (c); 

(f)  Dundiu  T.  Dutens,  1  Yes.      Ch.  671 ;  Baditehe  Anilin,  dte,,  ▼. 
Jan.  19S,  198 ;  WUdman  y.  WHd-      Ider,  1906, 1  Ch.  605. 

man,  9   Veg.    174,  177;    R.    v.  (o)  8  Anne,  c  19, 8. 1,  replaced 

Capper,  5  Price  217,  263,  264.  by  5  &  6  Vict.  c.  45, 8.  3. 

(Q  HunMe  t.  MUeKdU  11  A.  (b)  Godson   on   Patents,  211, 

ft    £.    205;    CoUmial   Bank    v.  215.  237;   Dunnidiff  v.  MaUett, 

Wkinney,  30  Ch.  D.  261,  286;  7  C.  B.  N.  8.  209;    Walton  v. 

11  App.  Caa  426,  439,  446,  447.  Lavater,  8  C.  B.  N.  8. 162 ;  stats. 

(«)  Black.  Comm.  ii.  407;  ir.  15  &  16  Viet.  c.  83,  s.  85  and 

159;     ffan/siaenal    v.    Empire  Schedule;  46  &  47  Viot.  o.  57, 

Palace,  1894,  3  Ch.  109, 128.  ss.  28, 33, 36,  and  First  Schedule,      ' 

(z)  See  WiUiams,  R.  P.  5,  6,  Form  D. 

20th  ed. ;  L,  Q.  B.  xi.  223, 232 1^,  (c)  See  stats.  8  &  9  Will.  III. 

(y)  Jnie,  pp.  4,  30.  o.  20,  s.  34 ;  1  Geo.  I.  st.  2,  c.  19, 

(g)  1  Aostio'B  Jurisprudence,  s.  11,  now  replaced  by  33  &  84 
48,  m.  4th  ed. ;  BrUUh  Muio-  Vict.  c.  71,  ss.  5,  22. 

Kt^,  ifef.,  Co.,  ▼.  Bamer,  1901, 1 


42  INTRODUCTORY  CHAPTER. 

while  shares  in  joint-stock  companies  are  generally 
transferred  by  deed  or  writing  (as  required  by  the 
regulations  of  the  company)  registered  at  the  office  of 
the  company  (d). 

How  p6m>Dal  Such  is  the  general  outline  of  the  nature  of  personal 
from  teal  chattels,  and  of  the  objects  included  in  the  term, 
property.  j^  ^q  j^g^y^  3^^^  ^^j^  personal  chattels  are  distinguished 
from  real  property  in  being  unaffected  by  the  feudal 
rules  of  tenure,  in  passing  on  intestacy  according  to  a 
different  mode  of  succession,  and  in  being  recoverable 
by  entirely  different  actions.  Personal  chattels  are  also 
alienable,  in  modem  times,  by  methods  altogether 
different  from  those  required  in  the  case  of  land. 
On  the  first  of  these  characteristics,  however,  mainly 
depends  the  nature  of  the  property  which  exists  in 
things  personal.  The  first  lesson  to  be  learned  of 
the  nature  of  real  property  is  this — that  our  law  does 
not  admit  of  the  absolute  ownership  of  land  in  the 
hands  of  the  subject ;  the  utmost  he  can  enjoy  is  an 
estate  in  fee  simple  lield  of  the  Crown  or  some  mesne 
lord.  But  with  regard  to  personal  property,  the 
primary  rule  is  precisely  the  reverse.  Chattels  are 
essentially  the  objects  of  absolute  ownership,  and 
cannot  be  held  for  any  estate  (/).  That  chattels  are 
the  objects  of  ownership,  not  of  tenure,  was  settled 
in  times  when  they  consisted  almost  exclusively  of 
tangible  moveable  things,  and  principally  of  cattle. 
And  this  rule  was  applied  to  all  things  comprised  in 
the  class  of  chattels  (jf),  and  remained  unchanged  in 
later  times,  when  property  of  a  more  permanent 
nature,  such  as  leases  of  land  for  a  thousand  years  and 

(d)  See  Btats.  8  &  9  Vict.  c.  IG,  20th  ed. 

8B.  14,  15 ;  25  &  26  Vict.  c.  89,  (g)  Dial,  de  Soaccario,  U.  ziv.: 

8.  22,  and  First  Schedule,  Table  Stubbs,  Select  Charters,  286,  2nd 

A  (8,  9).  ed. ;  Glanv.  vii  6,  x.  6 :  Bract. 

a  Ante,  pp.  1— S.  fo.  60  b,  129  a,  131  a,  407  b. 
WiUiamB,    R.    P.    6—15, 
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perpetual  Grovernmeat  annuities,  were  included  among 
chattels.  In  the  first  place  then  we  will  consider  the 
laws  lespecting  those  moveable  chattels,  or  choses  in 
possession^  which  constitute  the  most  ancient  and 
simple  kind  of  personal  property;  these  chattels  having 
imparted  so  much  of  their  nature  to  the  rest. 
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CHAPTER  I. 

OF  OWNERSHIP  WITH  AND  WITHOUT  POSSESSION. 
^  1.  Of  Ovmership  in  Possession  and  its  Aequisiti^jt. 

CiiosES  in  possession  are  tangible  moveable  things ; 
as  cattle,  clothes,  coins,  house  furniture,  carriages, 
railway  rolling  stock  and  ships.  Such  things  are  the 
objects  of  absolute  ownership,  that  is,  of  a  right  of 
exclusive  eojoyment,  mainly  including  the  right  to 
maintain  or  recover  possession  of  the  things  against  or 
from  all  other  persons,  and  further  comprehending  the 
right  of  free  use,  alteration  or  destruction,  and  the  right 
of  free  alienation  with  the  corresponding  liability  to 
alienation  for  debt  (a).  The  absolute  quality  of  the 
ownership  of  goods  appears  when  it  is  compared  with 
the  nature  of  an  estate  in  fee  simple,  the  largest  interest 
that  a  subject  may  enjoy  in  land.  For  the  law  regards 
every  estate  in  fee  as  created  by  grant  either  from  the 
Crown  directly  or  else  from  some  other  lord  practising 
subinfeudation  in  the  days  when  this  was  lawful.  Every 
estate  in  fee  is  therefore  derived  out  of  the  grantor's 
estate,  and  it  is  properly  an  interest  limited  to  continue 
so  long  as  the  grantee  s  heirs  shall  last :  though  every 
tenant  in  fee  has  the  right  to  substitute  another  in  his 
place  and  so  prolong  the  estate  till  the  failure  of  heirs 
of  the  substituted  tenant  (6).     But  the  law  does  not 

(a)  AnU,   pp.    2,    6—17,   27;      37—40,48,55,65—73,145—147, 
Williams,  R.  P.  2.  3,  20th  ed.  20th  od. 

(6)  Winiams,R.P.6,7,12— 15, 
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eonceive  of  the  ownership  of  goods  as  being  derived  out 
of  any  other  superior  or  supreme  ownership,  or  as  being 
limited  in  duration  (c).  Again,  an  estate  in  fee  simple 
may  be  divided  into  any  number  of  smaller  estates 
taking  effect  successively ;  there  may  be  limited,  after 
an  estate  for  life  or  in  tail  in  possession,  innumerable 
like  estates  in  remainder,  with  an  ultimate  remainder  or 
reversion  in  fee  simple  (d).  But  the  common  law  does 
not  r^ard  the  ownership  of  personal  chattels  as  capable 
of  division  into  smaller  successive  interests;  and  it 
knows  no  such  thing  as  the  remainder  or  reversion  of 
a  chattel  {e). 


( 


The  law  then  knows  only  the  simple  ownership  of  Ownership 
goods.  Such  ownership  may,  however,  be  divided  into  ^[hoS 
certain  constituent  parts.  Thus  the  full  ownership  of  poawwon. 
goods  would  appear  to  include  the  possession  of  them  (/) ; 
for  how  else  can  their  use  and  enjoyment  be  had  ?  But 
as  we  have  seen  (g),  the  owner  may  lose  or  voluntarily 
part  with  possession  of  his  goods ;  when  he  will  be  left 
with  a  mere  right  of  ownership  without  possession. 
Ownership  without  possession  may  or  may  not  be 
accompanied  with  the  right  to  possession.  Ownership 
without  possession  however  involves  possession  without 
ownership ;  and  the  possession  of  goods,  though  without 
ownership,  is  protected  in  law  against  all  but  the  owner, 
and  even  against  him,  if  he  has  parted  with  his  right 
of  exclusive  possession.  For  one  who  is  merely  in 
possession  of  goods,  even  by  wrong,  is  said  to  have  a 
title  to  them  as  against  all  except  the  true  owner  (h). 
This  shows  us  at  once  how  large  a  part  of  ownership  is 

(e)  Waiiams,  B.  P.  3,  20th  ed.  (o)  AnU,  pp.  10, 16,  21. 

(d)  lb,  S2B,  324,  333—336.  Qi)  Bro.  Abr.   TrespaM,  433 ; 

(e)  PoH,  Part  III.  Ch.  I.  Siio-  Armory  v.  Delamirie,  1  Str.  505  ; 
eeniTB  inftereeta  in  chsttelB  may,  as  to  a  bailee,  see  Y.  B.  11  Hen. 
bowever,  he  created  in  equity,  as  lY.  17,  pi.  39 ;  21  Hen.  YU. 
wabaSltee.  14  b,  pL  23;  Kelyng,  39;  ante, 

(/)  2  Black.  Comm.  199,  395,      pp.  10  and  n.  (o),  21 ;  The  Wink- 
M;Ameg.  Hsr^^^  **^  Beyiew,     field,  1902,  P.  42, 54  tq, 
iiLBH. 
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made  up  of  possession,  accompanied  with  the  right  to 
maintain  or  recover  possession ;  which  f m-ther  appears 
from  the  fact  that  the  legal  mode  of  acquiring  the  owner- 
ship of  ownerless  things  (res  nvlliua)  is  by  occupancy, 
that  is,  by  taking  possession  of  them  (i). 

The  aoquisi-  ^ow  the  acquisition  of  ownership  by  any  one  generally 
ownenhip  presupposes  a  previous  ownership  (A) ;  thus  one  usually 
becomes  the  owner  of  goods  either  by  succeeding  to  the 
title  of  a  previous  owner,  or  else  by  succeeding  to  the 
title  of  a  previous  possessor  under  circumstances  which 
deprive  the  owner  of  his  title.  The  former  case  includes 
every  gift,  sale,  release  or  bequest  from  an  owner  and 
every  succession  to  his  title  upon  intestacy  or  upon 
exercise  of  any  creditor's  right  against  his  goods.  The 
latter  covers  the  acquisition  of  ownership  through  pur- 
chase in  market  overt,  by  taking  money  or  n^otiable 
securities  in  the  course  of  currency,  by  getting  a  title 
valid  against  a  true  owner  in  a  foreign  country,  under 
the  Factors  Act,  by  estoppel,  and  under  the  bankruptcy 
law  of  reputed  ownership  (Z).  The  acquisition  of  owner- 
ship by  accession  or  confusion  of  substances  also  pre- 
supposes a  previous  title.  Thus  the  young  of  a  domestic 
animal  belong  to  the  owner  of  the  mother  (wi).  If  any 
substances,  for  instance  tallow,  belonging  to  various 
owners  be  mixed  by  consent  or  accidentally,  the  mass 
appears  to  belong  to  the  owners  of  its  parts  in  common. 
And  if  the  confusion  be  made  wilfully  by  one  without 
the  other's  leave,  the  mass  belongs  to  the  latter,  whose 
ownership  is  thus  unlawfully  invaded  (n).  There  are, 
however,  two  ways  of  acquiring  the  ownership  of  goods, 

(0  Bract,  to.  8  b;    2  Black.  Comm.    404,    405;    Buddeu   v 

Comm.  258,  400.  <?ftw,  3  B.  A  8.  566,  575. 

(fc)  Holmee,     Common     Law,  (n)  2     Blaok.     Comm.     405; 

245.  Spenee  y.   Union  Marine  Intur^ 

(0  AnU,  pp.  22  and  n.  («),  23,  ance    Co.,  L.  B.   3  C.  P.  427; 

24andn.  (m).  Bmurthtoaits   t.    Hannay,    1894, 

(m)  See  Bract,  fo.  9,  10;  Bro.  A.  0.  494,  505,  507, 
Abr.   Treepaflg,    323;    2    Black. 
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wliich  are  quite  irrespective  of  any  previous  title.  One 
is  under  an  exercise  of  sovereign  authority ;  as  upon  the 
sale  of  a  ship  in  proceedings  against  her  in  rem  in  a 
Ck)urt  of  Admiralty  jurisdiction  (o),  or  of  goods  ordered 
to  be  sold  pending  litigation  under  the  Eules  of  the 
Supreme  Court,  1883  (p),  or  directed  to  be  sold  with- 
out the  owner's  leave  by  statute  (q).  The  other  is  by 
occupancy,  or  the  original  taking  possession  of  ownerless 
things  (r). 

Ownerless  things,  however,  are  rare  in  civilized  Ifoiim/Ww; 
countries.  Indeed  they  appear  to  be  limited  to  wild  ^^^•"^«*^- 
animals,  which  are  not  the  object  of  property  until 
they  are  killed  or  caught  («).  And  in  this  country  the 
ownership  even  of  wild  animals  is  not  generally  to  be 
acquired  by  simple  occupancy.  For  the  right  of  sport- 
ing on  any  land  is  a  valuable  right,  which  may  be 
enjoyed  either  by  virtue  of  a  franchise  (^)  originally 
granted  by  the  Crown,  or  as  incident  to  the  ownership 
of  land(i^).  So  that  the  question,  to  whom  do  wild 
animals  killed  on  any  land  belong,  cannot  be  decided 
without  considering,  who  had  the  right  to  kill  and  take 
them,  and  other  circumstances,  which  will  be  explained 
hereafter  (t?).  But  an  instance  of  the  acquisition  of 
ownership  by  mere  occupancy  occurs  in  catching  fish 
in  the  sea  (x), 

(o)  Cadrique  v.  Imtie^  L.  R.  4  free  warren ;    see  WUliams   on 

H.  L.  414, 42S,-429,  442.  Commons,  228  9q. 

(p)  Order  L.  mle  2,  whereby  («)  11  Rep.  87  b;  see  2  Black, 

the  Bale  may  be  ordered  of  any  Comm.  417 ;  WUliams  on  Oom- 

goods,  which  are  of  a  perishable  mens,  240. 

nature,  or  which  for  any  other  jost  (v)  Posf,  Oh.  IV. 

and  soffidant  reason  it  may  be  (x)  See     Fennings     y.     Lord 

desirable  to  have  sold  at  once ;  QrenvQUy  1  Taunt.  241 ;  Hogarth 

see  Bwna  y.  l>aviet,  1893,  2  Ch.  y.  Jaekwm,  Moo.  &  MaUc.  58.  But 

216.  royal  fish,  which  are  whale  and 

iq)  See  ante,  p.  25,  n.  (q).  sturgeon,  thrown  ashore  or  caught 

(r)  Yaaghan*  188, 190.  near  the  coasts  are  the  prepay 

(•)  Braot  fo.  8,  9  a;  7  Rep.  of  the  Crown  by  prerogative;  1 

17  b;  Black  Ckm&m.  it.  891,  It.  Black  Gomm.  216,  280.     As  to 

285.  occupancy  per  MpeeifiocvHoTtem,  see 

(t)  As  a  forest*  chase,  park  or  ante,  p.  24,  n.  (]). 
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We  have  described  occupancy  as  the  original  taking 
possession  of  ownerless  things.    There  may^  however^ 
be  an  original  taking  possession  of  things  which  axe  not 
ownerless^  as  upon  the  finding  of  lost  goods,  or  the 
wrongful  taking  of   goods.    These  cases  are  closely- 
allied   to  that  of   occupancy,  of  which  they  seem  to 
reproduce  the  characteristics,  modified,  however,  by  the 
fact,  that  some  one  exists,  who  has  a  better  title  to 
the  goods  than  the  finder  or  taker.    Thus  the  original 
occupant  of  a  thiug  is  entitled  to  msdntain  or  recover 
possession  of  it  against  all  the  world;  no  one  has  a 
better  right  to  it  than  he ;  and  he  is  responsible  to  no 
one  for  its  safety ;  he  is  therefore  its  owner.  The  finder 
or  wrongful  taker  of  another's  goods,  has  the  right  to 
maintain  or  recover  possession  of  them  as  against  all 
the  world,  except  the  owner  (y).    Should  he  be  dis- 
possessed by  any  stranger,  he  will  be  entitled  to  use 
any  of  the  owner's  remedies  (z)  for  the  recovery  of  the 
goods  or  their  value  (a).    And  the  stranger  will  not  be 
enabled  to  set  up  the  owner's  right  (jtis  tertii)  as   a 


(y)  A«  to  the  finder's  poBltion 
with  regard  to  the  owner,  and  the 
oases  in  which  he  may  be  guilty 
of  larceny  in  appropriating  the 
thing  found  to  his  own  use,  see 
Bac  Abr.  Tro?er  (B.);  Pollock 
and  Wright  on  Possession,  171 — 
187.  Here  it  should  be  men- 
tioned that  certain  things,  of 
which  possession  has  been  lost  or 
abandoned,  belong  to  the  Grown, 
by  prerogative,  if  the  owner  do 
not  appear  to  claim  them.  These 
are  tretuwre  trove,  which  is  any 
money  or  coin,  gold,  silver,  plate 
or  bullion  found  hidden  in  the 
earth  or  other  private  place  ; 
wjoi/f,  which  are  stolen  goods 
waived  or  thrown  away  by  the 
thief  in  his  flight,  for  fear  of 
apprehension ;  estrayM,  which  are 
valuable  animals  found  wanderiDg 
in  any  manor  or  lordship,  their 
owner  being  unknown;  wreck 
of  the  sea  come  to  land ;  jeUam^ 
goods  cast  into  the  sea,  which 


sink  and  remain  under  water; 
floteam,  like  goods,  which  float; 
and  Ugan,  goods  sunk  in  the  sea, 
but  tied  to  a  cork  or  buoy.  Tbo 
right  to  have  any  of  these  things 
may  be  and  fluently  is  vested 
in  a  subject,  as  a  franchise,  by 
grant  or  prescription.  See  Co. 
Litt.  114  b;  i^  Henry  OoneUMe'e 
cose,  5  Bep.  106 ;  1  Black.  Comm. 
291—299;  Williams  on  Com- 
mons, 271,  280—292;  A,'G.  v. 
Moort,  1893, 1  Gh.  676;  A,-G.  v. 
TrueUee  of  British  Mtueum.  1903, 
2  Oh.  598. 

(«)  Ante,  pp.  12—21. 

(o)  See  as  to  a  finder.  Armory 
v.  DeUmirie,  I  Str.  505 ;  O.  W. 
Holmes,  Common  Law,  237 ;  as 
to  a  taker,  Y.  B.  13  Hen.  VII. 
10,  pi.  II. :  Bro.  Abr.  Tresp.  433 ; 
Y.  B.  12  Hen.  VIII.  10  b. ;  Baetet 
▼.  Maynard^  Cro.  Bliz.  819; 
Woadeon  y.  Nawton,  2  Str.  777 ; 
Baekham  y.  Jesup,  8  Wils.  332. 
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defence  to  the  action,  unless  he  show  that  he  acted  with 
the  owner's  authority  (b).  The  requisites  of  every 
original  taking  possession  of  goods,  whether  as  occu* 
pant,  finder,  or  trespasser,  are  the  same.  In  each  case, 
the  sole  (c)  physical  control  of  the  thing  must  be 
eflfeetively  gained,  with  the  intent  to  exclude  the  world 
at  large:  otherwise  possession  will  not  have  been 
acquired  (d).  And  neither  an  intending  occupant,  nor 
a  finder  or  trespasser  has  any  title  to  sue  for  the 
recovery  of  goods,  of  which  he  has  not  actually  taken 
possession  (e).  Whether,  in  any  particular  case  of 
alleged  taking  possession  of  goods,  there  has  been  the 
required  physical  control  coupled  with  the  necessary 
iotent,  is  a  question  of  fact  to  be  determined  with 
r^ard  to  all  the  circumstances  (/).  When  possession 
of  goods  has  been  once  acquired,  it  is  not  necessary,  in 
order  to  retain  it,  that  the  effective  control,  which  must 
be  used  to  gain  possession  originally,  should  continue  to 
be  actively  exercised.  Possession  will  not  be  lost  so 
long  as  the  power  of  resuming  effective  control  remains. 
Thn8,if  I  leave  my  house  uninhabited,  I  still  remain  in 
possession  of  it,    and   of  the  goods  in  it;  and  shall 

(b)  Newnham  ▼.  8teven$on,  10  (e)  See  PoUook  and  Wright  on 

C.  B.  713;     JeffHm  y.    Great  Possession,  21. 

Vesfem  J2y.  Co^  5  E.  &  B.  802 :  (d)  Holmes,    Common     Law, 

AnirMT.Fos6roofe0,18C.B.N.S.  216  s?. 

515;  The  WinkfiM,  1902,  P.  42,  («)  Thns  in  Young  v.  Wchens, 

M  tq.    If,  however,  a  finder  or  6  Q.  B.  606,  the  plaintiff,  while 

taker  of  goods  be  lawfnlly  de-  fishing  for  pilchards,  had  nearly 

prired  of  the  possession  of  them  encompassea  the  fish  with  a  net : 

(as  bj  lawful  seizure  of  the  goods  but  the  defendant,  by  rowing  his 

as  stolen;  see  2  Hale,  P.  0. 113;  boat  to  the  opening,  distarbed 

Btats.  24  &  25  Viet.  o.  96,  s.  103 ;  the  fish  and  preyented  their  oap- 

31  &  35  Viet,  c  1 12,  s.  16 ;  Aroh-  tnre.    The  plaintiff  brought  tres- 

hold's  Justice  of  the  Peace,  ii.  pass  for  disturbing  and  taking 

1812, 7th  ed.),  he  cannot  recover  lisb  in  his  possession :  but  it  was 

them  from  a  stranger  to  whose  held  that  he  could  not  recover, 

binds  they  may  afterwards  come ;  as  he  never  had  poBsesHon  of  the 

BweUe^  v.  Grov^  8  B.  &  8.  566.  fish. 

As  to  the  cases  in  which /im  teHH  (/)  See    Bridge$  v.  Eawkei- 

18  available  as  a  defence  to  an  worthy   15  Jur.   1079;    Holmes, 

setion    to    recover    goods,   see  Common  Law,  222— 224 ;  Pollock 

Leake  v.  Loveday,  4  Man.  ft  Gr.  and  Wright  on  Possession,  87— 

972;   Pollock    and  Wright  on  ^2;  South  Stc^ardthire  Water  Co, 

PoBsession,  91,  92, 147,  148.  v.  Sharmany  1896,  2  Q.  B.  44. 

W.P.P.  4 
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continue  to  be  possessed  of  them,  unless  some  other 
person  break  into  mj  house  and  occupy  it,  or  take  my 
goods  away  (g). 


^  2.  0/  Ovmership  mthotU  Possession. 

Ownership  1.  Having  thus  briefly  considered  the  acquisition  of 

|!o88ewioii.       ownership  and  possession,  and  touched  upon  the  position 
of  an  owner  in  possession,  let  us  pass  on  to  the  cases 
in  which  the  ownership  of  goods  exists  apart  from  their 
possession.     The  first  instance  of  this  which  we  will 
examine  is  where  the  owner  of  goods  parts  with  their 
possession  involuntarily ;  as  where  he  loses  them  or 
they  are  taken  from  him.     The  gradual  establishment 
of  the  rights  and  remedies  of  an  owner  so  deprived  of 
possession  has  been  aheady  described  (A).    We  have 
seen  that  he  is  held  to  retain  the  property  in  his  goods, 
giving  him  the  right  to  recover  possession  of  them  as 
against  all  the  world ;   a  right  which  he  may  assert 
himself  by  peaceable  retaking  (i).   The  reader  will  also 
remember  that,   whilst    the    owner    might    maintain 
trespass  or  replevin  against  any  one  who  forcibly  took 
his  goods  out  of  his  possession,  he  might  bring  detinue 
or  trover,  not  only  (if  he  chose  (k)  )  against  an  actual 
disturber  of  his  possessiony  but  also  against  any  person 
who  came  into  possession  of  the  goods  by  any  means 
and  violated  his  right  to  possession  of  the  goods  by 
wrongfully  withholding  them  from  him  (/).    In  modem 
times  before  the  year  1833,  trover,  though  for  damages 
only,  was  found  to  be  the  most  convenient  remedy  for 
an  owner  wrongfully  deprived  of  his  goods  (m);  and 
questions  of  the  right  to  recover  possession  of  goods 

(g)  Holmes,     Common     Law,  (Q  AnUt   pp.    15  — 17.     This 

216,  235  8q.  must  of  course  be  taken  subject 

(/i)  Ante^  pp.  C— 21.  to    the    limitations    mcntionotl^ 

(0  Ante,  p.  14.  ante,  pp.  23—25. 

Ik)  BUhop  y.  Montague,  Cro.  (m)  Ante,  p.  17.  n,  (a). 
Eliz.  824,  Cro.  Jac.  50. 
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were  therefore  most  frequently  determined  in  this 
action:  although  it  was  generally  considered  that 
detinue  would  lie  equally  with  trover  in  such  cases  (n). 
Under  the  present  practice  it  seems  clear  that  any  one 
entitled  to  recover  possession  of  goods  may,  at  his 
option^  sue  either  for  the  return  of  the  goods  or  their 
value,  or  else  for  damages  for  their  wrongful  con- 
version (o).  At  the  same  time  it  appears  that  the  test 
of  succeeding  in  such  an  action  will  be,  whether  the 
plaintiff  have  such  a  cause  of  action  as  would  have 
enabled  him  to  maintain  trover  under  the  old  practice. 
It  will  therefore  be  convenient,  in  considering  the 
remedy  for  goods  wrongfully  withheld,  still  to  speak  of 
the  right  to  maintain  trover ;  although,  as  we  have 
seen,  the  old  strict  forms  of  action  are  no  longer 
used  (j>).  Now,  to  maintain  trover,  the  plaintiff  must 
have  shown  a  right  in  himself  to  the  immediate  posses- 
sion of  the  goods,  and  a  wrongful  conversion  (q)  of  them  Oonyenion. 
to  the  defendant's  use.  The  conversion,  it  will  be 
remembered,  was  the  gist  of  the  action ;  and  a  mere 
refusal  to  deliver  up  the  goods  on  demand  was  evidence 
of  conversion  (r).  The  owner  of  goods  taken  from  him 
or  lost  has  an  immediate  right  to  their  possession ;  for 
the  property  which  remains  in  him  is  said  to  draw  with 
it  the  right  to  possession  (s).  And  an  action  for  the 
wrongful  conversion  of  goods  can  only  be  maintained 
when  the  plaintiff  has  been  in  possession  of  the 
goods  (0,  or  has  such  a  property  in  them  as  draws  to  it 

(K)lLaiy'8  Practical  BegiBter,  Furlong,  1891,  2  Ch.  172;  Con- 

24,  2nd  ed. :  Yin.  Abr.  Detinue  adidated  Co.  v.  OiWm,  1892,  1 

(B.9);Bac.Abr.  Detinue,  Trover  Q.  B.  495;    Union  Credit  Bank 

(A);   7  T.  B.  12;   HaUiday  v.  v.    MerBey   Doeki   and  Harbour 


,  L.  B.  3  Ex.  299,  302.  Board,  1899,  2  Q.  B.  205. 

(o)  Ante,  p.  21,  and  n.  (r)  (r)  Ante,  p.  17 ;  2  Wms.  Saund. 

(p)  AnU,  p.  21.  472. 

(9)  As  to  what  acts  amount  to  (0  Badaon  ▼.  Hudson^  Latch, 

a  oonvenion  of  ohatiela,  ao  as  to  214 ;  2  Wma.  Saund.  47  b. 

give  riie  to  a  liability  in  damages  {t)  See  Addiaon  v.  Bounds  4 

to   the   owner,    see    Bac.   Abr.  A.  &  E.  799 ;  Brooke  V.  Mitchell t 

Tioyer  (B);  HoUins  ▼.  Fowler,  G  Bing.  N.  C  349. 


L.  R.  7  H.  L,  757 ;  Barker  v. 
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the  right  to  their  possession  (u).  If  the  goods  have  been 
wrongfully  converted  by  the  defendant,  the  plaintiff  will 
succeed  in  his  action,  if  he  should  prove  either  way  his 
own  right  to  the  immediate  possession  of  the  goods  (x) ; 
if  he  should  not  prove  such  right  he  will  fail(y). 
As  the  right  to  recover  possession  of  goods  is  most 
usually  enjoyed  in  respect  of  their  ownership,  the 
right  to  maintain  trover  is  often  stated  to  depend  on 
the  plaintiffs  property  in  the  goods  (i?);  a  right  to 
possession  of  goods  enjoyed  in  respect  of  a  mere  posses- 
sion (without  ownership)  of  them  is  abo  frequently 
spoken  of  as  being  a  special  kind  of  property  therein  (a). 
But  while  the  use  of  such  expressions  serves  to  remind 
us  how  large  a  part  of  property  is  the  right  to  recover 
possession  (6),  it  must  not  mislead  the  student  into 
thinking  that  an  action  for  the  detention  or  conversion 
of  chattels  can  be  maintained  on  proof  of  mere  owner- 
ship, without  regard  to  the  right  to  possession.  Such 
is  not  the  case.  The  action  tries  only  the  right  to  the 
immediate  possession  of  the  goods,  and  cannot  be  main- 
tained by  an  owner,  who  has  parted  with  the  exclusive 
right  to  their  possession  (c).  And  there  is  no  action 
known  to  the  English  law  in  which  the  right  of  property 
in  chattels  will  be  determined,  apart  from  the  r^ht  to 
their  possession. 

Can  the  It  has  been  laid  down  that  if  goods  be  stolen  or 

stolen  goods     Otherwise  feloniously  obtained,  the  owner  cannot  bring 

(tt)  2  Wms.  Saund.  47  b— g.  C.  B.  685  ;  Donald  y.  SudcUng, 

(k)  Wilbraham    v.    Snow,    2  L.  K.  1  Q.  B.  585 ;  Lord  v.  FHce, 

Saund.  47 ;  Armory  v.  Velamirie,  L.  R.  9  Ex.  54. 

1  Str.  505;  R6bert9  r.  WyaU,  2  (s)  3  Black.  Comm.  152, 153. 

Taunt.  268;  11  B.  R.  566;  Legg  (a)  See  the  cases  cited  ante, 

T.  i^tM,  6  M.&W.  36;  .^rafMY.  p.  45,  n.  (k):   2  Wms.  Saund. 

Niehol,  8  Man.  &  Gr.  614 ;  Blade9  47  a,  b,  d  09. ;  Bogen  y.  Kmnay, 

Y.  Biggs,  11  H.  L.  C.  621.  9  Q.  B.  582. 

(y)  Gordon  y.  Earper,  7  T.  R.  (6)  Ante,  pp.  45,  46. 

9;    4  B.   K.  869;    Fergu$on  Y.  (c)  Gordon  y.  Harper,  7  T.  B. 

OrfHatt,  5  Bing.  805 ;  80  B.  B.  9;  4  B.  B.  869 ;  Donald  y.  Suek- 

604;  Leake  y.  Loveday,  4  Man.  h'fio,  L.  B.  1  Q.  B.585;  Bailfday 

&  Gr.  972 :  Bradley  y.  Copley,  1  v.  HolgaU,  L.  B.  8  Ex.  299. 
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any  civil  action  for  the  goods  or  their  value  against  the  J^®  *^®  *^*®^ 
felon,  before  he  be  prosecuted  criminally ;  for  so  should  piraeoailon? 
felonies  be  healed  (t2).  But  if  the  owner  do  bring  a 
civil  action  before  prosecution,  it  does  not  appear  by 
what  means  the  felon  can  raise  this  rule  of  law  as  a 
defence,  or  how  the  action  can  be  hindered  from  pro- 
ceeding (e).  The  owner  may  retake  goods  feloniously 
obtained  from  him :  but  it  is  a  misdemeanor  for  him  to 
receive  them  again  upon  agreement  not  to  prosecute  or 
to  favour  the  offender  (/). 

It  has  been  already  explained  that  if  the  finder  or  ^^9^^  of 
taker  of  chattels  lose  possession  of  them,  otherwise  taker  to 
than  by  being  lawfully  deprived  of  them,  he  retains  the  P<»w"«*o"' 
right  to  their  possession  as  against  all  except  the  owner ; 
he  can  therefore  maintain  trover  against  all  who  wrong- 
fully withhold  the  chattels  from  him  (g). 

We  see  then  that  when  goods  are  lost  or  unlawfully  Property, 

....  .      posieMion  and 

taken  away,  the  property  remains  m  their  owner,  in  right  to  poe- 
virtue  of  which  he  has  the  right  to  their  possession  as  ^^g^^^t  or 
against  all  the  world.     But  until  he  recovers  his  goods,  taken, 
their  possession  will  be  first  in  the  finder  or  taker,  and 
then  in  any  person,  to  whom  the  latter  may  transfer  the 
goods,  or  who  may  acquire  them  upon  a  second  finding 
or  taking.     And  every  person,  who  may  so  come  into 
possession  of  the  goods,  will  have  the  right  to  their 
possession  if  he  be  unlawfully  deprived  of  them,  against 

(d)  Dawket  y.  CJoveneigh,  Style,  obtained  on  the  ground  that  the 

346 ;  1  Hale,  P.  C.  546 ;  4  Black,  evidence  tended  to  proye  a  felony ; 

Gomm.  356;  CroAy  y.  Leng,  12  E»  parte  Bail,  Be  Shepherd,  10 

£a«t  409;  11  B.  K.  437;   Stone  Ch.J).eG7 ;  tmd  Booper.D'Avig- 

y.  JfanA,  6  B.  &  G.  551,  564,  dor,  10  Q.  B.  D.  412,  where  the 

565;  Man^  y,  Keating,  1  Bing.  Court  oyermled  a  demurrer  to  a 

N.  C.  198,   217;  37  R.  R.  75;  statement  of  claim  alleging  that 

Ez  parte  Ellioi,  3  Mont.  &  A.  the  defendant  stole  and  embezzled 

110;   WeUoek  T.  Conttantifte,  2  the  pUkintiff's  property. 
H.  4  C.  146.  (/)  1  Hale,  P.  0. 619 ;  4  Black. 

(0  See  WeUe  T.  JbraJtam,  L.  Oomm.  133,356;  Stephen,  Digest 

K.  7  Q.  B.  554,  where  the  CJourt  of  Criminal  Law,  Art.  158, 
discharged  a  rale  for  a  new  trial         (g)  4nte,  p,  48, 
of  an  action  of  troycr  for  a  brooch. 
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Bailment, 


Property 
remuDs  in 
the  bailor. 


all  except  those  who  have  better  title  by  virtue  either 
of  ownership  or  of  prior  possession. 

2.  Ownership  without  possession  may  also  exist  where 
a  chattel,  instead  of  being  lost  or  taken,  becomes  the 
subject  of  bailment.      Bailment,  which  has  already 
received  a  brief  notice  (A),  is  defined  by  Sir  William 
Jones  in  his  admirable  and  classical  Treatise  on   the 
Law  of  Bailment  (i),  to  be  a  delivery  of  goods,  on  a 
condition  expressed  or  implied,  that  they  shall   be 
restored  by  the  bailee  to  the  bailor,  or  according  to 
Ids  directions,  as  soon  as  the  purpose  for  which  they 
were  bailed  shall  be  answered  (^).     The  purposes  for 
which  goods  may  be  bailed  are  various.    The  principal 
are  the  following.    They  may  be  merely  deposited  with 
a  friend  to  keep,  or  lent  to  him  for  use,  or  left  in  the 
custody  of  a  warehouseman  or  wharfinger,  or  they  may 
be  entrusted  to  a  carrier  to  convey  to  a  distance,  or  to  an 
agent  or  factor  to  sell;    or  they  may  be  pawned  for 
money  lent,  with  or  without  a  power  to  sell  them  (/), 
or  let  out  to  hire  (m).    In  all  cases  of  bailment,  however, 
the  simple  rule  still  holds,  that  the  property  in  goods 
can  belong  to  one  party  only ;  and  when  any  goods  are 
bailed,  the  property  still  remains  in  the  bailor  (n).     The 


(A)  Ante,pp,  10,11,21. 

CO  p.  1 ;  Bee  also  p.  117. 

Ck)  In  n.  y.  McDonald,  15 
Q.  B.  D.  823,  an  infant  who  had 
0old  goods  delivered  to  him  under 
a  contract  of  hiring,  which  was 
Toid  by  reason  of  his  infancy,  was 
hold  to  have  been  rightly  con- 
yicted  of  larceny  as  a  bailee,  the 
Court  being  of  opinion  that  the 
essence  of  Milment  is  the  delivery 
upon  condition. 

(0  In  the  absence  of  express 
agreement  as  to  the  sale  of 
pawned  goods,  the  nawnee  has 
the  power  of  sale  wnere  a  day 
has  been  fixed  for  payment  of 
the  amount  due  and  default  has 
been  made  in  payment  at  the 
time  appointed;  where  no  day 
has  been  fixed  for  payment,  the 


pawnee  has  no  power  to  sell 
without  proper  demand  and 
notice,  but  it  seems  that  after 
such  demand  and  notice  he  may 
sell ;  Johnion  v.  8Uar,  15  C.  B. 
N.  S.  330 ;  Pigot  v.  CubUjt,  ib. 
701 ;  HaJUdajf  v.  HolgaU,  L.  B. 
8  £x.  299 ;  Franee  v.  CUuk,  22 
Ch.  D.  880,  26  Ch.  D.  257; 
Deverges  v.  Sandeman,  1902,  1 
Oh.  579,  589,  593,  597.  Pledges 
of  goods  with  pawnbrokers  on 
loans  of  not  above  101.  are  now 
regulated  by  the  Pawnbrokers 
Act,  1872,  Stat.  35  &  36  Vict 
0.93. 

(m)  See  Coggi  v.  Bernard,  2 
Ld.  Baym.  909,  912 ;  1  Smith, 
L.  0. 

(n)  Ante,  p.  11;  Franklin  v. 
Neaie,  13  M.  &  W.  481. 
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possession  of  the  goods,  however,  is  evidently  for  the 
time  being  with  the  bailee.  But  if,  while  goods  are  in 
bailment,  a  third  person  should  become  possessed  of 
them,  and  should  wrongfully  convert  them  to  his  own 
use,  the  right  to  recover  possession  will  in  some  d^ree 
depend  npon  the  nature  of  the  bailment. 

If  the  bailment  should  be  what  is  called  a  simple  Simple 
haUment,  as  in  the  five  first  instances  above  mentioned, 
that  is,  a  bailment  which  does  not  confer  on  the  bailee 
a  right  to  exclude  the  bailor  from  possession,  in  such  a 
case  either  the  bailee  or  the  bailor  may  maintain  an 
action  of  trover  against  the  wrong-doer  (o).     The  bailee  Bailee  or 
may  maintain  this  action,  because  the  action  depends  mai^ab^^ 
only  on  the  right  to  the  possession  which  the  bailee  has  trorer. 
by  virtue  of  the  bailment  made  to  him  (2?);   and  the 
bailor  may  also  maintain  the  action,  because  his  property 
in  the  goods  draws  with  it  the  right  of  possession,  and 
the  bailment  is  not  of  such  a  kind  as  to  vest  this  right 
in  the  bailee  solely.    The  bailee  is  rather  in  the  situa- 
tion of  servant  to  the  bailor,  and  the  possession  of  the 
one  is  equivalent  in  construction  of  law  to  the  possession 
of  the  other.     But  as  it  would  be  unjust  that  the  wrong- 
doer should  pay  damages  twice  over  for  his  offence,  the 
recovery  of  damages  either  by  bailee  or  bailor  deprives 
the  other  of  his  right  of  action  (j).     If,  however,  the  Pawnee  or 
bailment  should  not  be  of  the  simple  kind,  but  should  ai^e  main- 
confer  on  the  bailee  the  right  to  exclude  the  bailor  from  tain  trover, 
the  possession,  here,  though  the  property  in  the  goods 
still  remains  in  the  bailor,  the  bailee  can  alone  maintain 
an  action  of  trover  against  any  person  who  may  have 
taken  the  goods  and  converted  them  to  his  own  use. 
Urns  the  pawnee  or  hirer  of  goods  can  alone  maintain 

fhS  NiehotU     ▼•      Bagtard,    2         (p)  SuUon  v.  Buck,  2  Tanni 

CM  A  B     659:    Manden   t.  802;  11  B.  B.  585;  anU,  p.  21 

Wim^,    4   Bxch.    Bep.    339;  and  n.  («). 
jj^'2,^  22.  (g)  Bac.  Abr.  tit.  Trover  (0). 
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an  action  of  trover  so  long  as  the  pawning  or  hiring 
continues  (r).  Here  again  we  have  the  property  in  the 
goods  still  vested  in  one  person,  the  bailor,  drawing 
with  it,  in  the  case  of  simple  bailment,  the  right  to  the 
possession,  and  in  the  case  of  other  bailments,  temporarily 
disconnected  from  that  right.  If,  however,  any  bailee, 
whatever  be  the  nature  of  his  bailment,  should  convert 
the  goods  bailed  to  him  to  his  own  use,  he  wUl  by  that 
act  have  determined  the  bailment :  the  property  in  the 
bailor  will  draw  to  it  the  right  to  immediate  possession^ 
and  the  bailor  may  accordingly  recover  damages  for  the 
act  by  an  action  of  trover  («).  And  when  a  bailment  is 
determined,  by  whatever  means,  the  bailor  may,  as  we 
have  seen,  maintain  trover,  not  only  against  the  bailee, 
if  he  withholds  the  goods  (^),  but  also  against  any 
other  person,  to  whose  hands  they  may  have  come, 
and  who  has  wrongfully  converted  them  to  lus  own 
use(t«).  For  example,  if  a  hirer  of  goods  wrongfully 
pawn  or  sell  them  (which  is  a  conversion  to  his  own  use, 
and  so  determines  the  bailment),  the  latter  may  recover 
the  goods,  or  their  value,  from  the  pawnee  or  purchaser 
refusing  to  give  them  up  at  his  request  (v).  The 
exceptions  to  the  bailor's  right  to  recover  possession  of 
his  goods  have  been  already  mentioned  (x). 

Bailee's  We  have  seen  that,  according  to  the  early  common 

for  the  safety   law,  a  bailee  appears  to  have  been  absolutely  responsible 
of  the  goods.    ^  ^.j^^  bailor  for  the  safe  return  of  the  goods,  even 

(r)  Gordon  v.  Harper,  7  T.  R.  goods  may  maintain  trover  against 

9 ;  4  B.  B.  369 ;  Burton  v.  Hughe$,  a    pawnbroker    who     withholds 

2  Bing.  173;  27  B.  B.  578;  Fer-  them  after  tender  of  the  amount 

I  v.  0ri9taU^  5  Bing.  305 ;  80  due ;  Walter  v.  Smith,  5  B.  &  A. 


B.  B.  604;  Pain  v.  Whitaker,  By.  439;  FrankHn  v.  Ntate,  13  M.  A 

&  Moa  99 ;  Donald  v.  Suckling,  W.  481. 

L.  B.  1  Q.  B.  585;    Halliday  t.  («}  Ante,  p.  22;  Jdk$  v.  Say- 

Holgaie,  L.  B.  8  Ex.  299.  ward,  1905,  2  K.  B.  460. 

(t)  Cooper  V.   Wmomatt,  1   C.  (v)  Eethy   v.  MaUKewe,    1895, 

B.  672;  Johnton  v.  Stear,  15  C.  A.  C.471;  Payiwy.  TFtTwa,  1895, 

B.  N.  S.  830 ;  Fiqoi  v.  OuhUy,  ib,  1  Q.  B.  658,  2  Q.  B.  587. 

701.  (a;)  Ante,  pp.  22—25. 

(()  Thus  the  owner  of  pledged 
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though  they  had  been  taken  from  or  lost  by  the  bailee 
without  his  fault ;  the  reason  being  that,  in  early  times, 
the  bailee   alone  had   the  right  of  action  to  recover 
them  (y).     And  the  bailee  was  only  excused  for  failure 
to  return  the  goods,  if  he  had  been  deprived  of  them  by 
the  act  of  God  or  of  the  King's  enemies  («).     But  for 
damage   to  or   destruction  of  the  goods  while  in  his 
possession^  the   bailee  was  not  liable  without  negli- 
gence (a).     In  modem  times,  however,  the  bailor  having 
been  allowed  to  sue  for  goods  wrongfully  taken  from  the 
bailee,  as  well  as  the  bailee  himself  (6),  the  law  of  the 
bailee's  lesponsibiUty  for  the  return  of  the  bailed  goods 
has  been    altered  (e).     According  to    modem    law,   a 
bailee  is  not,  as  a  rule,  responsible  for  faUure  to  return 
chattels  bailed^  which  have  been  taken  from  or  lost  by 
him,  unless  he  should  have  failed  to  take  due  care  of 
them  (d).     What  care  of  the  goods  bailed  is  due  on  the 
part  of  the  bailee,  would  appear  to  depend  on  the  nature 
of  the  bailment  («).     If  the  bailment  be  for  the  benefit 
of  the  bailor  alone,  as  in  the  case  of  a  deposit  of  goods 
to  keep  for  the  bailor  without  reward,  it  is  held  that  the 
bailee  is  not  Uable  for  the  loss  of  the  goods,  without 
gross  n^ligence ;  which  seems  to  mean  that  he  is  liable 
for  want  of  reasonable  care  (/).     If  the  bailment  be  for 
the  benefit  of  the  bailee  alone,  as  in   the  case  of  a 
gratuitous  loan  for  use,  it  is  said  that  he  is  bound  to 

(y)  Anie,  p.  10.  Baym.  909,  in  which    the    old 

(s)  Y.  B.  33  HeD.  YI.  1,  pi.  3;  common  law  rule  of  the  bailee's 

Holmes,  Common  Law,  175, 177  responsibility  for  goods  stolen  or 

180, 199—202.  lost   out   of  bis  possession  was 

(a)  Y.  B.  7  Hen.  IV.  14,  pi.  18 ;  thrown  oyer ;  and  new  principles, 
2  Hen.  VIL  11,  pi.  9;  Keilway,  derived  from  Boman  law,  were 
77  b,  160,  pi.  2 ;  Holmes,  Common  introduced. 

Law,  1S3,  200,  201.  (e)  See  notes  to  Coggs  v.  Ber- 

(b)  Ante,  pp.  11,  21,  22.  nard,  1  Smith,  L.  C. 

(e)  For   the   history   of    this  (/)  Beauchamp  v.  PotoUy,   1 

change,  see    Holmes,    Common  Moo.  ft  Bob.  38;    Doorman  ▼. 

Jaw,  180  tq.  Jenkins,  2  A.  &  £.  256 ;  Oiblin  v. 

(d)  The    foundation    of    the  MeMvUen,  L.  B.  2  P.  C.  317 ;  1 

modem  law  on  Ibis  subject  is  the  Smith,   L.    C.    179,   189  —  196, 

edebmted  judgment  of  Lord  Holt  11th  ed. 
in    dfgge    y-    Bernard,   2   Lord 
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take  the  greatest  care  of  the  goods  (g).    If  the  bailment 
be  for  the  parties'  mutual  benefit,  as  in  the  case   of 
pledging  or  hiring  goods,  the  bailee  is  bound  to  take 
what  is  called  ordinary  care  of  the  goods  (&).    There 
are,  however,  two  exceptions  to  the  modem  rules  as  to 
a  bailee's  responsibility  for  the  return   of  the  goods. 
These  arise  in  the  case  of  innkeepers  and  common 
carriers,  who  are  by  the  modem  common  law  absolutely 
responsible  for  the  loss  of  any  goods  entrasted  to  them^ 
even  without  their  fault,  unless  the  loss  were  cansed 
by  the  act  of  God  or  the  King's  enemies  (i).     This 
responsibility  is,  however,  now  greatly  mitigated  in  the 
case  of  innkeepers  by  a  statute  of  1863  (k).    And  the 
common  law  liability  of  common  carriers  has   been 
modified  in  many  important  particulars  by  the  Carriers 
Act,  1830  (0,the  Railway  and  Canal  Trafiic  Act,  1854(f»), 
and  several  statutes  relating  to  carriers  by  water  (n). 
In  modem  law  the  responsibility  of  a  bailee  for  damage 
to  the  goods  while  in  his  possession  is  generally  governed 
by  the  same  principles  as  determine  his  liability  for 
lass  of  the  goods,  if  they  be  taken  or  go  ftom  his 
possession  (o).     Here  we  may  note  that  if  goods  in  the 
possession  of  a  bailee  be  destroyed  or  injured  by  the  act 
of  a  stranger,  the  bailee  (whether  responsible  to  the  bailor 
for  the  loss  or  not)  may  sue  the  stranger  for  the  damage 
done,  and  can  recover  the  full  value  of  the  goods,  if 


(g)  Cogg*  ▼.  Bernard^  2  Lord 
Baym.  915;  1  Smith,  L.  G.  181, 
197,  nth  ed. 

(A)  Notes  to  Cogg»  ▼.  Bernard, 

1  Smith,  L.0. 197, 198, 11th  ed. ; 
Sandermmy,  ObUiftt,  1904, 1  K.  B. 
628 ;  Chwhire  y.  Bailey,  1905, 1 
K.  B.  237. 

(0  Cdlue'9  ca$e  and  notes  to 
Cogg$  Y.  Bertiard,  1  Smith,  L.  C. 
119,  206  sg.,  nth  ed. ;  Shaw  Y. 
Cheat  WnBtem  Ry.,  1894, 1  Q.  B. 
37S,  380  sq,  ;  HUl  Y.  SoaU^  1895, 

2  Q.  B.  371,  713.  Mr.  Justice 
Holmes  (Common  Law,  180  ^g.) 
shows  that  this  striot  responsi- 


bility of  innkeepers  and  oommon 
earners  is  a  fiagmentaiy  snrYiYal 
of  the  old  law  of  bailments. 

(Jk)  Stat  26  *  27  Vict  o.  41. 

(0  Stat  11  Geo.  IV.  &  1  WUL 
IV.  c.  68;  see  1  Smith,  L.  C.  213 
iff.,  nth  ed. 

(m)  Stat  17  k  18  Vict  a  31, 
s.  7 :  see  1  Smith,  L.  a  218  tg., 
nth  ed. 

(n)  See  1  Smith,  L.  0.  226  mt., 
nth  ed. 

(o)  See  notes  to  Cogge  y.  Ber- 
nard, 1  Smith,  L.  0.  188  ta., 
llthed. 
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destroyed,  or  of  the  depreciation  caused  by  the  injury 
done  to  them  (p).   And  if  the  bailment  were  determinable 
at  the  bailor  s  will,  the  btdlor  also  might  sue  the  wrong- 
doer, as  in  the  case  of  trover  (q) ;  but  the  recovery  of 
damages  by  bailee  or  bailor  would  bar  the  other  from 
suing  on  the  same  cause  of  action  (r).    If,  however,  the 
badlment  were  such  as  would  exclude  the  bailor  from  the 
right  to  possession  during  the  continuance  of  the  bail- 
ment (si),  the  bailee  may  sue  as  above  mentioned ;  and 
the  bailor  also  may  sue  the  stranger  for  any  permanent 
injury  caused  to  his  reversionary  property  in  the  goods  (<)• 
In  this  case  the  recovery  by  the  bailee  of  full  damages 
for  the  injury  done  will  deprive  the  bailor  of  his  action  (u): 
but  it  is  thought  that  the  recovery  of  damages  by  the 
bailor  for  the  injury  to  his  reversionary  property  in  the 
chattels  would  be  no  answer  to  an  action  by  the  bailee  to 
recover  compensation  for  the  loss  sustained  by  himself 
alone  during  the  remainder  of  the  term  of  the  bail- 
ment («). 

3.  The  last  case  requiring  notice  in  which  goods  may  Lien, 
be  in  the  possession  of  a  person  who  has  no  property  in 
them  is  the  case  of  the  existence  of  a  lien  on  the  goods. 
A  lien  is  the  right  of  a  person  in  the  possession  of 
goods  to  retain  them  until  a  debt  due  to  him  has  been 
satisfied  (y).  A  lien  ia  either  paHicular  or  general.  A  ^^*^,**'  *^' 
particular  Uen  is  a  right  to  retain  the  particular  goods 
in  respect  of  which  the  debt  arises.  A  general  lien  is  a 
right  to  retain  goods  in  respect  of  a  general  balance  of 

(p)  The  Wihkfiddy  1902,  P.  42.  U)  HaU  v.  Piekard,  3  Oamp. 

The  baUee  moBi  aoooant  to  the  187;  Meats  y.  London  d:  South 

\mkft  far  the  Yalne  so  leooyered ;  WeUem  By,  Co.,  11  C.  B.  N.  8. 

%b.  55, 61.  850. 

(ff)  Lotan  r.  Croee,  2  €amp.1464 ;  («)  The  Winhfldd,  1902,  P.  42, 

Wdliaiiu^  J.,  Mean  t.  London  &  61. 

So«ft  Weeiem  By.  Co.,  11  C.  B.  (x)  See  Story  on  Bailmento,  § 

N.  8. 850,  8M ;  ante,  p.  55.  852,  7th  ed. 

(r)  Story  on  BalLmente,  §  352,  (y)  Hammond*  r,  Barday,  2 

7th  ed.  East,  227,  235. 
(t)  Ante,  p.  55. 
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an  account.     The  former  kind  of  lien  is  favoured  in 
law;  but  the  latter  having  a  tendency  to  prefer  one 
creditor  above  another,  is  taken  strictly  (2).     A  particular 
lien  is  given  by  the  common  law  over  goods  which  a 
person  is  compelled  to  receive  (a) ;  thus  carriers  (6)  and 
innkeepers  ((?)  have  a  lien  on  the  goods  in  their  care, 
although  an  innkeeper  cannot  detain  his  guest's  person, 
or  take  his  coat  ofif  his  back,  to  secure  payment  of  his 
bill  (d).     A  particular  lien  is  also  given  by  law  to  every 
person  who  by  his  labour  or  skill  has  improved  or  altered 
an  article  entrusted  to  his  care :  thus  a  miller  has  a  lien 
on  the  flour  he  has  ground  for  the  cost  of  grinding  (e) ; 
and  a  shipwright  has  a  lien  on  a  ship  entrusted  to  him 
to  repair  for  the  costs  of  repairing  it  (/).     So  a  lien  may 
be  claimed  for  training  a  horse,  because  he  is  improved 
by  the  labour  and  skill  thus  bestowed  upon  him(^); 
but  no  lien  can  arise  merely  for  his  keep  (h),  unless  he 
has  been  kept  by  an  innkeeper,  who  is  compelled  to  take 
him  in  (i).     A  lien  on  goods  is  not  sufficient  to  warrant 
the  sale  of  them  (Xr),  nor  does  it  authorize  the  possessor 
to  charge  for  their  standing  (/).     A  particular  lien  also 
arises  in  the  case  of  salvage,  or  rescuing  a  ship  or  its 


(i)  3  B08.  &  Pul.  494. 

la)  Singer  Manu/atiuring  Co. 
T.  Itondon  and  South  We$tem 
Jly,  Co.,  1894, 1  Q.  B.  833. 

(b)  Skinntr  v.  Up§havf,  2  Loid 
Baym.  752. 

(e)  Thompton  y.  Lacey,  8  B.  & 
Aid,  283 ;  22  B.  R.  885 ;  Threfall 
V.  Bonriekf  L.  B.  7  Q.  B.  711 ; 
MttUiner  t.  Florence,  8  Q.  B.  D. 
484 ;  Cordon  y,  Silber,25  Q.  B.  D. 
491 ;  Bogen  y.  Gray,  1895, 2  Q.  B. 
78,  501. 

(d)  SufMf  ▼.  Alford,  3  M.  A; 
W.  248. 

(0)  Ex  parte  Ochenden^  1  Atk. 
235. 

(f)  FrankliH  v.  Hotter^  4  B.  & 
Aid.  341 :  23  B.  B.  305 ;  7A«  Ter- 
geaU,  1903,  P.  26. 

(f7)  Bevan  v.  Waiera,  1  Moo.  & 
Mai.  236;  33  R.  B.  602. 


(h)  WaUaoe  t.  Woodgaie,  1  Ry. 
&  Moo.  193.  See  SandertoH  ▼. 
BeU,  2  Cio.  &  Mee.  304, 311 ;  4 
Tyr.  244,  252. 

(0  John$on  ▼.  HiU,  3  Stark. 
172 :  23  B.  B.  764 ;  AUen  ▼.  SmUh 
12  C  B.  N.  S.  638,afflnned  9  Jar. 
N.  S.  128i;  11  W.B.440. 

(k)  Thawiee  Inm  Worke  Com- 
pany y.  PateiU  Derriek  Compcmy, 
IJ.&  K.9S;MuUinery.Fioreniee, 
3  Q.  B.  D.  481.  But  innkeepen 
DOW  have  power,  on  certain  eon- 
ditioDB.  to  Bell  g^oodB  deposited  or 
left  with  them  or  on  their  pre- 
mlBes,  to  Batisfy  debts  for  which 
they  could  have  retained  the 
goods  under  their  lien;  stat. 
41  &  42  Viot.  c.  38. 

(0  BrUi$li  Empire  Shipoing 
C(mp(tnu  V.  Some$f  1  £.  B.  i:  £. 
353. 
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lading  firom  the  perils  of  the  sea  or  the  King's  enemies, 
for  the  trouble  and  risk  incurred  (m)  ;  but  this  kind  of 
lien  is  modified  by  the  Merchant  Shipping  Act,  1894, 
which  provides  for  the  appointment  of  public  receivers 
of  all  wreck,  into  whose  hands  any  person,  not  being  the 
owner,  who  finds  or  takes  possession  of  any  wreck,  is 
bound  to  deliver  it  as  soon  as  possible  (n).  The  lien  of  Freight 
a  shipowner  for  freight  is  now  regulated  by  the  Merchant 
Shipping  Act,  1894  (o). 

A  general  lien,  when  it  does  not  arise  by  express  General  lien, 
contract,  or  from  a  contract  implied  by  the  course  of 
dealing  between  the  parties  (p),  accrues  in  consequence 
of  the  custom  of  some  trade  or  profession ;  and  it  may 
be  local  also,  that  is,  confined  to  some  particular  place  (q). 
It  obtains  in  many  trades  and  businesses,  such  as 
wharfingers  (r),  dyers  (s),  calico  printers  (0,  packers  («^), 
factors  (x),  policy  brokers  (y),  stockbrokers  (z)  and 
bankers  (a),  and  perhaps  also  common  carriers  (6). 
Solicitors  have  also  a  lien  on  all  the  deeds  and  docu-  Solidtor'a 
ments  of  their  clients  in   their  possession  for  their 

(m)  Hariford  y.  Jone$j  1  Lord  524,  n. 

Sajm.  393;    BaHng  y.  Day,  8  (Q  Weldon  v.   Ootdd,  3    Eep. 

Eut,  57.  268. 

(»)  Stat.  57  &  58  Viot  e.  60,  («)  Re  Witt  2  Ch.  D.  489. 

■8.  510—571  (see  w.  518,  566X  (x)  Houghton    y.  MaUhewt,  8 

leplacmg  nmilar    proTisions   of  Boa.  &  Pal.  488;    7  R.  B.  815; 

the  Iferehant  Shipping  Act,  1854  OoioeU  y.  Simpton,  16  Yes.  280; 

(sa.  432  tq^  450),  and  amending  10  R.  R.  181. 

Acts.  (y)  Man  v.  Shiffner,   2  East, 

(o)  Stat  57  A:  58  Vici  o.  60,  523 ;    FUher   y.  thnUh,  4   App. 

■a.  492—501,  replacing  25  &  26  Gas.  1. 

Vict  c  63,  88.  66—78.  See  White  (?)  Se  London  &  Globe  Finance 

T.  Fumen^  1895,  A.  C.  40 ;  Mont-  Corporation,  1902,  2  Ch.  416. 

gomerg  y.  Fojf,  1895,  2  Q.  B.  321.  (a)  DavU  y.  Bowsher,  5  T.  R. 

(p)  Simcmd  Y.Hitbett,  1  Ras.  488;  2  R.  R.  650;  Brandao  y. 

k  KyL  719.  Bameli,  3  C.  B.  519, 580. 

(o)  HMemete  y.  CdiUnton^  7  (6)  See  Ewihforih  y.  Hadfleld, 

B.  &  C.  212;  31  R.  R.  174;  Be  6Ea8t,519;  7£a8t,224;  8R.R. 

M/ord,  43  W.  R.  159.  520 ;  A$pinaU  y.  Pick/ord,  3  Bos. 

(r)  Naflor  t.  MangUty  I  Esp.  &  Pal.  44,  note.    As  to  railways, 

109;  Moet  T.  Piektring,  8  Ch.  D.  see  stat.  8  &  9  Viot  o.  20,  s.  97 ; 

372.  Wattis   y.    London    and     South 

(i)  Savia  y.  Barekardy  4  Esp.  Weetem  BaHufay  Company^  L.  R. 

sa  See,  howeyer,  Clo§e  ▼.  Water-  5  Ex.  62. 
hm,  6  East,  523,  n.;    8  R.  R. 
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professional  chai'ges  generally  (c) ;   but   this   doctrine 
is  to  be  taken  in  connection  with  the  peculiar  nature 
of  title  deeds,  which  being  the  sinews  of  the   land, 
follow  the  seisin  of  it,  and  may  therefore  be  held  by 
the  client  only  for  a  limited  interest.    Thus,  if  a  tenant 
for  life  should  leave  the  title  deeds  of  the  land  in  the 
hands  of  his  solicitor,  the  lien  of  the  solicitor  for  his 
professional  charges  would  be  co-extensive  only  with 
his  client's  interest,  and  on  the  client's  decease   the 
solicitor  would  be  bound  to  deliver  up  the  deeds  to  the 
remainder-man,   although   his   charges  might  remain 
unpaid  (rf).     So,  if  the  client  should  be  a  mortgagee, 
the  solicitor  having  the  deeds  would  be  bound  to  deliver 
them  to  the  mortgagor,  on  the  reconveyance  of  the 
property,  on  payment  to  the  mortgagee  of  all  principal 
and  interest ;  for  on  such  reconveyance  the  mortgagee 
ceased  to  have  any  interest  in  the  lands  (e).     And  in 
like  manner  if  the  client  should  have  been  a  mortgagor 
at  the  time  when  the  lien  arose,  the  solicitor  would  have 
no  right  to  retain  the  deeds  as  against  the  prior  claim 
of  the  mortgagee  (/).     But  a  solicitor  retains  his  lien 
upon  title  deeds,  as  against  a  subsequent  purchaser  or 


(o)  SlevetuM  v.  Bldkelocky  1 
Mao.  ft  Sel.585:  14  R.R.525; 
JikD  parte  SUrling,  16  Yea.  258; 
10  R.  R.  177 ;  Ex  parte  Pember- 
ton,  18  Yes.  282.  Beaidea  a 
Bolicitor'a  lien  upon  bia  clienta* 
dooumenta,  he  has  a  lieo,  at  com- 
mon law,  upon  any  judgment  or 
money  futid  recovered  for  hia 
client  through  hia  inatrumen- 
tality,  for  the  ooata  of  ita  re- 
covery. And  under  the  Solioitora 
Act,  1860,  he  may  obtain  a  ohara^ 
for  hia  taxed  coata  and  expensea 
in  reference  to  any  proceeding 
in  any  court  of  justice,  which  he 
has  been  employed  to  prosecute 
or  defend,  upon  any  property,  of 
whatever  kind,  thereby  recovered 
or  preserved  through  hia  inatru^ 
mentality.  See  StepheM  v. 
Weston,  3  B.  &  C.  535;  Bogon  v. 


BoOand,  4  My.  &  Cr.354;  atat 
23  &  24  Yictc.  127,8. 28 ;  WUmm 
V.  Hood,  8  H.  &  C.  148 ;  Basnet 
V.  Cooper,  33  Beav.  431 ;  Bailey  y. 
Birchall,  2  H.  &  M.  371 ;  CaOow 
V.  Caaouf,  2  C.  P.  D.  362;  Bti/fey 
V.  StiZfcy,  8  Ch.  D.  479 ;  Cheery, 
Young,  24  Ch.  D.  545;  Boee  v. 
Buxton,  ^2  Ch.  D.  190;  Brueoe 
V.  Briteoe,  1892,  3  Ch.  543;  CoU 
V.  Eleffy  1894,  2  Q.  B.  350;  The 
Pans,  1896,  P.  77;  Be  WHgkt'e 
Trusty  1901, 1  Ch.  817. 

(d)  Baviu  v.  Vernm,  6  Q.  B. 
443,  447. 

(e)  Wakefield  v.  Neuibon,  6 
Q.  B.  276;  i{0  Uswllin,  1891, 3 
Ch.l45. 

if)  Smiih  V.  Chichester,  2  Dr. 
&  War.  393;  Blunden  v.  Deaartf 
ih.  405  :  Felly  v.  Wathen,  7  Hare, 
351 ;  1  De  G.  M.  &  G.  16. 
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mortg^Lgee  from  his  client,  for  charges  due  before  the 
date   of  the  sale  or  mortgage  (^).     If,  however,  the 
BolidtoT  act,  in  a  mortgage  or  other  transaction  passing 
the  deeds,  for  both  parties,  he  will  lose  his  lien,  unless 
he  expressly  reserve  it  (h).    Again,  if  the  client  should 
be  a  trostee,  the  deeds  must  be  given  up  for  the  purposes 
of  the  trust  (i).    A  solicitor's  lien  upon  his  client's 
documents  will  not  avail  against  the  right  of  a  third 
person  not  claiming  under  the  client  to  obtain  pro- 
duction of  the  documents  {k).    This  lien  extends  only  to 
charges  strictly  professional  (/),  and  to  documents  in 
the    possession    of   the  solicitor  in    his    professional 
character  (m) ;  but  it  has  been  held  that  such  lien  is 
assignable,  together  with  the  debt  and  documents,  to  a 
third  person  not  a  solicitor  (n).     A  mere  certificated 
conveyancer  has  no  general  lien  on  the  documents  in 
his  hands  (o).     Another  instance  of  lien  is  the  right  of  Vendor*0  lien, 
one  who  has  sold  goods,  without  receiving  payment 
and  without   having  agreed  to  give  credit,  but  has 
not  delivered  them,  to  retain  possession  of  them  until 
payment  of  the  price :  but  this  kind  of  lien  will  be  more 
conveniently  considered  in  connection  with  the  subject 
of  sale  (p). 

lien,  then,  of  whatever  kind,  is  merely  a  right  to 
retain  the  possession  of  the  goods.  This  right  of  pos- 
session enables  the  person  who  has  been  in  possession 
by  virtue  of  the  lien  to  maintain  an  action  of  trover  « 

(g)  See  Blunden  v.  Duart,  2  man  and  Underwood,  1891, 1  Oh. 

Dr.  ft  War.  405,  420,  421,  425—  590. 

431 ;   Pdlff  Y.  Waihen,  1  De  G.  (m)  Champemown  v.  8ooU,  6 

M.  &  G.  16,  23;  Me  Safety  Ex-  Madd.  93;  22  B.  B.  248 ;  Bahh 

p«o«Te«,Xd.,  1904, 1  Oh.  226, 237.  t.  8yme$,  T.  &  B.  87 ;  23  B.  B. 

(JO  Be  SneU,  6  Ch.  D.  105 ;  Be  195. 

Mamm  A  Taylor,  10  Ch.  D.  729 ;  (n)  BtOl  v.  FauVcner,  2  De  G. 

Be  lawranee,  1894, 1  Ch.  556.  &  S.  772 ;  Britcoe  v.  Brieooe,  1892, 

(0  Baker     T.     Menderton,    4  3  Ch.  543. 

Sim-  27.  (o)  HoUie  v.  Clandge,  4  Taunt. 

(k)BeBaufke8,lS9S,2Ch.l.  807;    Steadman   y.  Hockley,   15 

(I)  The  King  v.  Sanhey,  6  A.  M.  &  W.  533. 

AE  423;  WarrM  v.  Jp/iwon,  2  (p)  See  next  chapter. 
I  t  W.  218;  Be  Taylor,  8tiU^ 
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Property  of 
goods  Bubjeet 
to  lien  is  in 
the  owner. 


How  lien  is 
loet. 


Distress  for 
rent. 


for  the  goods  (9);  but  the  property  in  the  goods  still 
remains  with  the  owner ;  and  if  the  person  having  the 
lien  should  give  up  the  possession  of  the  goods,  his  lien 
will  be  lost  (r) ;  the  owner's  property  in  them  will  draw 
to  it  the  right  of  possession,  and  enable  him  to  maintain 
an  action  of  trover  («).  And  if  the  person  having  the 
lien  should  take  a  security  for  his  debt,  under  circum* 
stances  showing  an  intention  to  abandon  his  lien,  his 
lien  would  on  that  account  be  lo8t(0;  &ud  in  this 
case  also  an  action  of  trover  may  be  maintained  by  the 
owner  of  the  goods,  by  virtue  of  the  right  of  possession 
now  accrued  to  liim  in  respect  of  his  property  (t*). 
But  if  the  goods  be  wrongfully  taken  out  of  the 
possession  of  a  person  having  a  lien  thereon,  without 
his  consent,  the  owner  of  the  goods  cannot  maintain 
trover  for  them;  because  in  such  a  case  the  owner 
has  not  the  right  to  the  immediate  possession  of  the 
goods  {x), 

Wlien  goods  are  taken  under  a  distress  for  rent,  the 
property  in  the  goods  still  remains  in  the  owner,  until 
a  stde  is  made  pursuant  to  the  statute  (y)  by  which  a 
sale  is  authorized  {z). 

In  all  the  above  cases  of  taking  or  finding  goods, 
bailment,  lien,  and  distress,  it  appears  clear,  therefore, 
that  the  property  in  the  goods  is  still  simply  vested  in 
one  party  only,  although  the  right  to  their  immediate 
possession  may  be  in  another  party,  and  the  actual 
possession  possibly  in  a  third. 

(5)  Xfjw  T.  JFrans,  6  M.  &  W. 
86;  see  firamwell,  B.,  Lord  ▼. 
Pnee,  L.  E.  9  Ex.  54,  56. 

(r)  Kruger  v.  Wilcox,  Amb. 
252  254. 

(i)  Sweet  T.  Fym,  1  East,  4 ;  5 

(()  Cowell  T.  SimptOH,  16  Yes. 
275:  10  B.  B.  181 :  Be  Taylor, 
StiUman  and  Undenooody  1891, 
1  Oh.  590 ;  He  Douglae,  Norman  A 


Co.,  1898, 1  Ch.  199. 

(u)  HewisonY,  Outhrie^  2  Xew 
Cas.  756,  759. 

(35)  Lord  V.  Price,  L.  E.  9  Ex.  54. 

(y)  Stot.  2  Wm.  &  Mary,  Sess. 
1,  o.  5,  s.  2. 

(s)  AnUf  p.  13;  King  t.  Eng- 
land, 4  B.  3k  S.  782 ;  Moore  y. 
Singer  Manufaeturimg  Co.,  1904, 
1  K.  B.  820. 
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CHAPTER  II. 

OF  THE   ALIENATION  OF  CHOS£S  IN  POSSESSION. 

I  1.    Of  the  means  of  transferring  the  Ovmership  of 
Chattels. 

Choseb  in  possession  have  always  been  freely  alienable 
from  one  person  to  another.  The  feudal  principles  of 
tenore,  which  in  aocient  times  opposed  the  alienation 
of  landed  estates,  had  no  application  to  chattels ; 
although,  as  we  shall  hereafter  see,  the  full  right  of 
testamentary  disposition  was  not  at  first  enjoyed  in 
respect  of  goods.  And  the  manner  in  which  the 
alienation  of  personal  chattels  is  effected  is  in  many 
respects  essentially  different  from  the  modes  of  con- 
veying real  estate.  In  ancient  times,  indeed,  there 
was  more  similarity  than  there  is  at  present.  Thus  by 
the  early  common  law  a  gift  of  goods  might  be  made 
with  or  without  writing  or  deed,  but  was  invalid  unless 
completed  by  delivery  of  possession  (a).  Land  too  was 
transferable  at  common  law  by  feoffment,  or  the  gift  of 
a  freehold  estate  therein ;  this  might  well  have  been 
made  by  word  of  mouth,  but  was  void  without  livery 
of  seisin  (5).  The  Statute  of  Frauds  made  writing 
necessary  to  a  feoffinent(c);  and  now  the  chief  requi- 
site to  the  conveyance  of  land  is  a  deed(d).  The 
alienation  of  goods  has  had  a  different  history.  In 
two  cases  the  transfer  of  chattels  is  still  regulated  by 
the  old  common  law  principles;  these  are  gift  and 
loan  for  consumption,  in  which  delivery  of  possession 

(a)  Bract,  fo.  10  b,  15  b,  8S.  (6)  Williams,  B.  P.  144.  20th 

99  b;  Britfc  h>.  ii.  ch.  2,  §  10;  ed. 

f^M§h  15;  oh.  S^iU;  oh.  («)  16. 153, 154,  20th  ed. 

%V;(hdkran0r.  Moore,  25  <i.  {d)  lb,    143,    154,   201    491, 

B.D.  57,  ei'-er.  20th  ©a. 


W.T.P. 
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is  essential  to  pass  the  property.  But  in  modem 
law  the  property  in  chattels  may  be  well  assigned 
by  deed,  without  the  necessity  of  delivering  over  the 
possession  of  the  goods.  Property  in  chattels  is 
also  transferable  by  sale  in  a  manner  which  has  no 
parallel  amongst  the  methods  of  conveying  land(«). 
Each  of  these  modes  of  conveyance  deserves  a  separate 
notice. 

Gift.  1.  And  first,  personal  chattels  are  alienable  by  a 

mere  gift  of  them,  accompanied  by  delivery  of  posses- 
sion. For  this  purpose  no  deed  or  writing  is  required, 
nor  is  it  essential  that  there  should  be  a  considera- 
tion (/)  for  the  gift.  Thus,  if  I  give  a  horse  to  A.  B. 
and  at  the  same  time  deliver  it  into  his  possession, 
this  gift  is  complete  and  irrevocable,  and  the  property 
in  the  horse  is  thenceforward  vested  in  A-  B.  (g).  But 
if  I  purport  to  assign  the  horse,  and  yet  retain  posses- 
sion of  it,  the  gift,  though  made  by  writing  (so  that  it 
be  not  a  deed),  is  absolutely  void  at  law  (A);  and 
equity  will  give  no  relief  to  the  donee  (i).  It  may, 
however,  be  observed,  that  if  the  donor  should  not 
attempt  to  part  with  the  subject  of  gift,  but  should 
declare  that  he  keeps  possession  of  it  in  trust  for  the 
donee,  equity  will  seize  on  and  enforce  this  trust,  though 
voluntarily  created  (A). 

Tianafer  of  Delivery  of  possession  being  essential  to  the  yaUdity 

posaessioD. 

(«)  As  to  the  early  law  of  sale  (t)  ^ntro&iM  t.  Bmiih^  12  Yee. 

of  goods,  flee  Glany.  z.  14;  Bract  89,  46;  8  R.  R.  278;  Edwardt  y. 

fo.  61  b,  62  a;  Y.  B.  49  Hen.  YI.  Jones,  1  Hj.  ft  Gr.  226;  DiUtm  ▼. 

(10  Edw.  IV.),  18,  pi.  23;    17  Coppin,  4  My.  &  Or.  647,  671; 

Edw.  IV.  1,  pi.  2;  18  Edw.  IV.  BitLirds  v.  DelMdge,  L.  R.  18 

21,  pi.  1 ;  Keilway,  77  b ;  P.  &  M.  Eq.  11 ;  Me  Breton's  mate,  Breton 

Hiat.  Eog.  Law,  ii.  205—208.  v.  WooUven,  17  Oh.  D.  416. 

(/)  WilliamB,  R.  P.  78,  20lh  (k)  mieon  v.  ElUson,  6  Ves. 

ed.  656;  GB>.Ii.l9;ExparteDuboUy 

(a)  2  Black.  Gomm.  441.  18  Ves.  140,  150;  11  R.  R.  173; 

(h)  Irons  r.  SmaUpiecey  2  B.  &  Vandetiberg  t.  Palmer,  4  K.  &  J. 

Aid.  551 ;  21  R.  R.  395 ;  Bourne  y.  204 ;  Jones  ▼.  Lock,  L.  R.  1  Oh. 

jFosbrooke,  18  C.  B.  N.  S.  515;  25;  see  WilliamB,  R.  P.  180, 20Ui 

Coeihrane  v.  Moore,  25  Q.  B.  D.  57.  ed. ;  ante,  p.  26. 
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of  a  gift  of  chattels^  it  is  important  to  consider  by  what 
means  the  possession  of  goods  may  be  transferred. 
Now,  we  have  seen  that,  besides  an  actual  possession  of 
goods,  where  the  possessor  has  himself  the  exclusive 
control  of  them(/),   there  may  be  what  is  called  a 
constructiYe  possession  of  chattels.     This  arises  where 
goods  are  in  the  possession  of  a  bailee  under  a  simple 
bailment^  when  the  bailor  is  entitled  to  resume  posses- 
sion at  will,  and  either  the  bailee  or  the  bailor  may 
maiDtain  trover  for  the  goods  (m).     In  such  cases  the 
possession  of  the  bailee  is  considered  to  be,  in  construc- 
tion of  law,  the  possession  of  the  bailor  (n).    This  being 
so,  the  possession  of  goods  may  be  transferred  in  two 
ways.     The  first  is  by  the  possessor  handing  over  the 
actual  control  of  the  goods  to  another.     The  second  is 
by  the  possessor  changing  the  character  of  his  posses- 
sion, without  any  change  in  the  actual  control  of  the 
goods.    This  may  occur  where  the  possession  of  an 
owner  is  changed  to  that  of  a  bailee  for  another,  and 
vm  versa,  ^md  where  the  possession  of  a  bailee  for 
one  person   is  changed  to  that  of  bailee  for  another. 
Actual  delivery  of  possession  evidenced  by  a  change  Actual 
in  the  control  of  the  goods  seldom  presents  much  p^^lj^fon. 
difficulty.    If  a  friend  gives  me  a  book  in  his  library, 
and  I  at  once  take  it  to  my  own  home,  or  if  goods  be 
sent  to  a  warehouse  for  storage  in  my  name  and  at  my 
expense,  it  is  equally  clear  that  a  complete  transfer  of 
possession  is   effected.      There  may,  however,  be  an 
actual  delivery  of  possession  without  any  handling 
of  the  goods.     Thus,  if  goods  be  stored  under  lock  and 
key,  there  may  be  an  actual  delivery  of  possession  of 
them   by  the  delivery  of   the    key;  for  when    the 
possessor  of  goods  hands  over  the  means  of  access 
to  them,  he  effectively  parts  with  their  control  (o). 

(0  Ante,  p.  49.  (o)  Ward  v.  Bkip,  1  Vee.  sea. 

(m)  Ante, p.  55.  244;  RyaU  y.  Bau>le$,  (b.  862; 

{»)  4  T.  B.  490 ;  7  T.  B.  12.  Ward   v,^  Tuwr,   2    Vee.  sen. 
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CoDitnictiTe  Constructive  delivery  of  possession  by  a  change  in  the 
p^ai^^^Sm.  character  of  a  possession,  which  is  otherwise  undis- 
turbed, has  been  held  to  take  place  far  more  frequently 
in  cases  of  sale  than  of  gift.  Thus  it  is  settled  that, 
where  goods  sold  remain  under  the  actual  control  of 
the  seller,  the  buyer  may  nevertheless  receive  posses- 
sion of  the  goods  constructively,  if  the  seller  cease  to 
hold  them  as  owner,  and  keep  them  as  bailee  for  the 
buyer  (p).  But  there  is  not  any  reported  case  in  which 
this  doctrine  has  been  successfully  invoked  to  sustain 
a  gift.  It  is,  however,  submitted  that,  on  principle, 
the  delivery  of  possession  essential  to  the  validity  of  a 
gift  should  be  satisfied  by  a  constructive  as  well  as  by 
an  actual  delivery  of  possession.  The  difficulty,  in  the 
case  of  a  gift,  is  to  establish  an  irrevocable  change  of  the 
donor's  possession  from  that  of  owner  into  that  of  bailee 
for  the  donee.  When  there  is  merely  a  verbal  gift 
coupled  with  a  voluntary  promise  to  hold  the  goods  for 
the  donee,  without  any  change  of  actual  control,  it 
seems  impossible  to  hold  that  the  donor  is  not  at  liberty 
to  change  his  mind  and  use  his  possession  for  his  own 
benefit  as  owner  (q).  But  if  there  were  a  voluntary 
gift  accompanied  with  a  contract  that  the  donor  should 
keep  the  goods  as  the  donee's  bailee  for  reward,  could 
it  be  maintained  that  there  was  not  an  irrevocable 
change  of  possession  on  the  donor's  part  ?  And  if  there 
was,  the  gift  would  appear  to  be  perfect  (r).  It  seems 
too  that  an  irrevocable  change  of  possession  might  be 

443;    1    Diok.    172;    Chugh   v.  (p)  Elmore  t.  Stone,  ITannt 

Everard,  2  H.  A;  G.  1;  HiUonY.  458;    10  B.  B.  578;    CkuOe  ▼. 

Tucker,  89  Ch.  D.  669 ;  see  Pol-  Stoorder,  6  H.  &  N.  828 ;  Benjamia 

lock  &  Wright  on  PoasesBion,  61  on  Sale,  135, 2nd  ed. ;  218, 5th  od. 

— 68.    In  snoh  oases  the  Intent,  {q)  See  the  oasee  oited,anie,p. 

with  whioh  the  key  is  handed  66,  n.  (h) ;  and  Be  Bidgwaf,  15 

over,  is  of  oonne  material.  Unless  Q.  B.  D.  447. 

the   intention  were   that,  from  (r)  If  a  horse  were  given,  with 

the  moment  of  handing  over  the  an   agreement   that   the   donor 

key,  the   goods   should  remain  should  keep  the  animal  for  the 

under  the  ezclusiye  oontrol  of  the  donee,  chaiginff  for  his  standing 

person  reoeinng  the  key,  posses-  and  keep,  surely  the  gift  would 

sion  of  the  goods  would  not  appear  be  oomplete ;  see  Elmore  t.  Stone, 

tp  }ie  effectively  delivered.  1  T^^Qt  458, 
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established,  where  a  donor  remaining  in  possession  of 
the  goods  given  has  nevertheless  assented  to  the 
exercise  by  the  donee  of  acts  of  ownership  over 
them  («).  '% 

When  goods  are  in  the  possession  of  a  bailee,  it  is  Gift  to  bai w 
held  that  there  may  be  a  vaUd  gift  of  them  from  the  J^^^, 
owner  to  the  bailee  by  mere  word  of  mouth,  express- 
ing an  intention  of  present  gift  (t),  coupled  with  that 
change  of  possession,  which  takes  place  when  the  bailee, 
with  the  donor's  consent,  ceases  to  hold  the  goods  as 
bailee  and  b^ins  to  hold  them  for  Ins  own  exclusive 
use  as  owner  (u).  A  gift  may  be  made  in  the  same  way 
from  the  owner  of  goods  to  a  finder  or  wrongful  taker, 
in  whose  possession  the  goods  remain  (x). 

When  goods  are  in  the  custody  of  a  simple  bailee,  ComtnioiiTe 
8uch  as  a  wharfinger  or  carrier,  the  constructive  posses-  ^^g  ^iJJ^*^ 
flion  of  the  bailor  may  be  transferred  to  a  third  person  the  custody  of 
by  the  agreement  of  all  parties  that  the  goods  shall  be  baUee!  ^ 
held  for  the  transferee.    But  the  rule  is  that  there  can 
be  no  l^al  delivery  of  the  goods  from  the  bailor  to  a 
third  person  without  the  assent  of  the  bailee ;  and  the 
constructive  possession  of  the  bailor  is  accordingly  not 
transferred  until  the  bailee  has  consented  to  hold  the 
goods  for  the  transferee  (y).   But  when  goods  are  at  sea, 

(i)  Take  the  case  of  a  sale  of  t.  Dorrien,  ib.  278 ;  Bryans  v.  Nix, 

the  goods  by  the  dooee  (see  OAap-  4  M.  &  W.  775.  791;  Farina  y. 

Hnj.BogerB,!  £ast,192;  6B.B.  ^oiii6,16M.& W.118; Jlf*^iMiny. 

249X  or  of  bis  marking  timber  Smith,  2  H.  L.  C.  309 ;  stat.  56  & 

with  his  initials,  as  in  Stovefd  y.  57  Vict.  c.  71,  s.  29,  sub-s.  3 ;  Be 

Hmgha,  14  East,  308;   12  R.  B.  Hamilton,  Toung  &  Co,,  1905,  2 

523.  K.  B.  772,  786,  789,  790. 

(0  Promise  of  fntnre  grift  will         It  appears  from  these  anthori- 

notdo;^Aoir)8ry.Pt/<^4£z.478.  ties  that,  at  common  law,  the 

(v)  Winter  ▼.  Winter,  9  W.  R.  bailor's    oonstractive   possession 

747;  KUpin  v.  BaOef,  1892,  1  is  not  transferred  merely  by  his 

Q.  B.  582;  Cain  y.  Moon,  1896,  handing  oyer  an  order  for  delivery 

2  Q.  a  283.  of  the  goods.    But,  as  we  shaH 

(z)  Shepp.  Touch.  Preston's  ed.  presently  see,  this  rule  is  now 

240,241.  modified    by   the   Factors  Act, 

(f)  2keinger     ▼.     Samuda,    7  1889. 
XaOBt  265 ;  18  B.  B.  476 ;  Lucob 
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the  delivery  of  the  bill  of  lading,  after  its  indorsement^ 
is  equivalent  to  delivery  of  the  goods  themselves ;  for 
it  is  not  possible  in  this  case  to  make  any  nearer 
approach  to  an  actual  delivery  (z).  It  seems,  on 
principle,  that  a  gift  of  goods  in  the  possession  of  a 
bailee  for  the  donor  will  be  complete  when  the  bailee 
agrees  to  hold  them  for  the  donee,  but  not  before  ;  and 
that  a  gift  of  goods  at  sea  will  be  complete  on  delivery 
of  the  bill  of  lading  (a). 


Loan  for 
consumption. 


2.  On  a  loan  for  consumption  (mtUuum  in  Boman 
law),  the  ownership  of  the  chattel  lent  passes  to  the 
borrower  on  delivery  to  him  of  possession  thereof  in 
pursuance  of  the  contract.  Thus,  if  I  borrow  a  bottle  of 
wine  to  drink  or  money  to  spend,  I  become  the  owner 
of  the  wine  or  coins  immediately  upon  delivery  of  the 
same  into  my  possession ;  when  the  lender  parts  with 
all  property  in  the  things  lent  and  has  nothing  but  the 
benefit  of  my  obligation  to  return  to  him  the  same 
quantity  of  wine  or  sum  of  money  (b). 


Alienation 
bv  dc^. 


3.  The  next  method  of  alienating  chattels  personal 
is  by  deed.  A  grant  of  chattels  personal  by  deed  is 
irrevocable  on  the  part  of  the  grantor,  though  made 
without  any  valuable  consideration,  and  at  once  trans- 
fers the  property  in  the  goods  to  the  grantee  (c).    For 


(ff)  Benjamia  on  Sale,  673, 
2nd  ed. ;  845,  5th  ed. ;  Barber  y. 
Meyerttein,  L.  R.  4  H.  L.  317 ; 
Sanders  y.  Maclean,  11  Q.  B.  D. 
827,  S41 ;  Bardiek  y.  SeweU,  10 
App.  Gas.  74,  82,  83,  95,  96. 

(a)  It  hsB  been  the  custom  to 
draw  bills  of  lading  in  triplicate. 
The  property  in  goods  at  sea 
passes  to  the  person  to  whom  an 
indorsement  and  deliyery  of  any 
one  part  of  a  bill  of  lading,  drawn 
in  triplioate,  is  first  made  with 
intent  to  pass  the  property; 
Barber  y.  Meyerstein,  L.  R.  4 
H.  L.  817 ;  8an(1er$  y.  Madean, 
11   Q.  B.  D.  827,  334,  335,  341. 


But  the  shipowner,  or  an;^  person 
standing  in  his  place,  is  justified 
in  deliyering  the  goods  on  airiyal 
to  the  holder  of  any  one  part  of  ^ 
bill  of  lading,  drawn  in  tne  usual 
form,  proyided  that  the  deliyery 
be  made  in  good  faith  and  with- 
out notice  or  knowledge  of  any 
assinroent  of  another  part  of  the 
biU  of  lading ;  CHjfn,  MiUeA  Co, 
T.  Ea$t  and  West  India  Dock  Co., 
7  App.  Gas.  591. 

(5)  Bract,  fo.  99  a,  102  b. ; 
L.  Q.  B.  zi.  228. 

(c)  Y.  B.  7  Ed.  IV.,  fo.  20, 
pi.  21 ;  3  Rep.  26  b,  27  a :  2  Man. 
&  Gr.  691,  n.;    MarUndaU   y. 
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the  formality  of  a  deed  affords  indisputable  evidence  of 
an  intention  of  gift  (d).    And  although  in  early  times 
every  gift  of  chattels,  made  with  or  without  deed,  was 
void  unless  perfected  by  delivery  of  possession  (e),  it 
was  afterwards  established,  that  a  gift  of  chattels  by 
deed  is  complete  without  any  delivery  of  the  goods  (/). 
But  under  the  Bills  of  Sale  Act,  1878  (g),  an  abso- 
lute assignment    of   personal    chattels  by  deed,  not 
followed  by  delivery  of  possession  of  the  chattels  within 
seven  days  after,  must  be  attested  and  registered  in 
accordance  with  the  conditions  of  the  Act :  otherwise 
it  wiU  be  liable  to  become  void,  as  against  the  assignor's 
creditors,  with  regard  to  such  chattels  comprised  therein 
as  remain  in  the  assignor's  apparent  possession,  and  will 
also  be  liable  to  be  defeated  by  a  subsequent  absolute 
assignment  duly  registered  (h).  Assignments  of  chattels 
for  the  benefit  of  the  assignor's  creditors  or  by  way  of 
marriage  settlement  are,  however,  exempt  from  the 
provisions  of  this  Act  (i) ;  and  any  absolute  assignment 
of  chattels  by  deed  is  valid  as  between  assignor  and 
assignee,   though  not  registered  (k).    Assignments  of 
chattels  by  deed  made  by  way  of  security  for  the  pay- 
ment of  money  are  altogether  void  unless  made  and 
registered  in  accordance  with  the  Bills  of  Sale  Act  of 
1882  (/). 

4.  The  fourth  and  most  usual  mode  of  alienation  of  Sale, 
chattels  personal  is  by  sale.     It  is  here  that  the  contrast 

BoolK  3  B.  &  Ad.  498 ;  Cart  t.  the  amendiDg  Act  of  1882,  stated 

BurdiM9,  1  C.  M.  &  R.  443,  782,  in  Appeodiz  A. 

788;  1  C.  B.  881,  n.;  Parke,  B.,  (h)  Tuck  v.  SouOiern  Counties 

Flora  V.  Denny,  7  Ex.  583 ;   31  Deposit  Bank,  42  Oh.  D.  471. 

Ch.  D.  286.  (0  Stat.  41  &  42  Vict  c.  31 ,  s.  4. 

(d)  See  Bract,  fo.  100  b ;  Shep.  (k)  Tuck  ▼.  Southern  Counties 
Toneh.  bj  Preston,  224 ;  Holmes  DepUit  Bank,  42  Cb.  D.  471; 
on  the  Common  Law,  272, 273.  Antoniadi  y.  Smith,  1901,  2  K.  B. 

(e)  Ante,  p.  65.  589 :  but  of.  Hopkins  v.  Oudgeon, 
(/)  (hekrane    v.     Moore,    25      1906, 1  K,  B.  690. 


(/)(hekrt 
Q.  B.  D.  57,  ( 


^  64— €7,  73.  (0  Stat.  45  &  46  Vict.  c.  43, 

(a)  Stat  41  A  42  Yict.  e.  31 ;      stated  in  Appendix  A. 
m».^S,  10,  11,  and  8. 10  of 
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Effect  of  a 
oontmot  for 
the  sale  of 
lands. 


Contract  for 
sale  of  goods 
tranifen  the 
property. 


Sale  and 
agreement 
to  sell. 


presents  itself  most  strongly  between  the  means 
to  be  employed  for  the  alienation  of  real  property  and 
chattels  personal.  When  a  contract  has  been  entered 
into  for  the  sale  of  lands,  the  legal  estate  in  snch  lands 
still  remains  vested  in  the  vendor;  and  it  is  not  trans- 
ferred to  the  vendee  until  the  vendor  shall  have  executed 
and  delivered  to  him  a  proper  deed  of  conveyance.  In 
equity,  it  is  true  that  the  lands  belong  to  the  porchaser 
from  the  moment  of  the  signature  of  the  contract ;  and 
from  the  same  moment  the  purchase-money  belongs,  in 
equity,  to  the  vendor.  But  at  law  the  only  result  of 
the  signature  of  a  contract  for  the  sale  of  lands  is, 
that  each  party  acquires  a  right  to  sue  the  other  for 
pecuniary  damages,  in  case  such  contract  be  not  per- 
formed (m).  Not  so,  however,  the  case  of  a  contract  for 
the  sale  of  chattels  personal.  Such  a  contract  transfers 
the  legal  ownership  of  the  goods  sold  to  the  buyer, 
without  the  necessity  of  any  further  formality :  although 
it  is  a  question  of  the  intention  of  the  parties  in  each 
particular  case,  whether  the  property  in  the  goods  shall 
so  pass  immediately  upon  the  formation  of  the  contract, 
or  subsequently,  upon  the  fulfilment  of  some  condition, 
which  by  the  terms  or  nature  of  the  contract  is  prece- 
dent to  the  transfer  of  the  ownership  of  the  goods  (n). 
The  law  as  to  the  sale  of  goods  has  been  partially  codi- 
fied by  the  Sale  of  Goods  Act,  1893  (o),  and  with  respect 
to  the  effect  of  a  contract  of  sale  in  passing  the  property 
in  the  goods  sold  is  now  contained  in  the  following 
provisions : — 

Sect.  1.— (1.)  A  contract  of  sale  of  goods  (p)  is  a  contract 
whereby  the  seller  transfers  or  agrees  to  transfer  the  property 
in  goods  to  the  buyer  for  a  money  consideration,  called  the 
price.  There  may  he  a  contract  of  sale  between  one  part  owner 
and  another. 

(m)  WiUiamg,  V.  &  P.  i.  438  (o)  Stat.  56  &  57  Vict.  c.  71. 

tq. ;  ii.  985,  946,  957.  ( p)  In  this  act  •'  goods  "  in- 

(n)  Bemamiii  on  Sales,  227  s^.,  clnae  aU  chattols  pcraonal  other 

2iid  ed. ;  SIO,  5th  ed.,  stat.  56  &  than  things  in  action  and  money ; 

57  Vict.  0.  71,  ss.  16, 17,  below.  sect.  62. 
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(2.)  A  contract  of  sale  may  be  absolute  or  conditional. 
.  (3.)  Where  under  a  contract  of  sale  the  property  in  the  goods 
is  transfened  from  the  seller  to  the  buyer  the  contract  is  called 
a  sale ;  but  where  the  transfer  of  the  property  in  the  goods  is 
to  take  place  at  a  future  time  or  subject  to  some  condition 
thereafter  to  be  ful611ei  the  contract  is  called  an  agreement 
toseU. 

(4.)  An  agreement  to  sell  becomes  a  sale  when  the  iimb  elapses 
or  the  conditions  are  fulfilled  subject  to  which  the  property  in 
the  goods  is  to  be  transferred. 

Sect.  16.  Where  there  is  a  contract  for  the  sale  of  unasoer-  Goods  must  be 
tained  goods  (47)  no  property  in  the  goods  is  transferred  to  the  osoertained. 
bnyer  unless  and  until  the  goods  are  ascertained. 

SecL  17.  (1.)  Where  there  is  a   contract  for   the  sale  of  Property 
ipedfic  or  ascertained  goods  (r),  the  property  in  them  is  trans-  PfTd^**^ 
ferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract  p^ 
intend  it  to  be  transferred.  (<) 

(2.)  For  tlie  purpose  of  ascertaining  the  intention  of  the 
parties  r^ard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  and  the  droumstances  of  the  case. 

Sect.  18.  Unless  a  different  intention  appears,  the  following  Rules  for 
ue  roles  for  ascertaining  the  intention  of  the  parties  as  to  the  iJ^^oid  °^ 
time  at  which  the  property  in  the  goods  is  to  pass  to  the  buyer. 

Hole  1.— Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods,  in  a  deliyerable  state  (0,  the  property 
in  the  goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  deliyery,  or  both,  be  postponed  (u). 

(q)  As  of  an  article  tobemanu-  Simmom  v.  Stcift,  5  B.  &  0.  857, 

factored,  or  of  a  certain  quantity  862;   29  R.  R.  488;   Tarling  v. 

of  goods  in  general  (ag.  10  tons  Baxter^  6  B.  &  G.  360;  80  K.  R. 

of  flax),  without  a  specilic  identi-  355 ;  Diztm  v.  YaJUt,  5  B.  &  Ad. 

fication  of  them.    See  Atkinttm  818,  340;  89  R.  R.  489 ;   MarUn- 

V.  Bell,  8  B.  &  C.  277;  82  R.  R.  ,  daU  r,  Bmiih,  I  Q.  B.  889;  Gil- 

382;    Wakin$  v.    Bromkead,    6  mour  v.  Supple,  11  Moo.  P.  C. 

Man.  ft  6r.  963;   Leer.Onffin,!  551,  566;    Blaokbum   on    Sale, 

B.  ft  8. 272 ;  Busk  v.  Davie$,  2  196, 197;  265,  266,  2Qd  ed. ;  Ben- 

M.  ft  g.  397 ;  15  R.  R.  288 ;  Shipley  jaroin  on  Sale,  227—234,  2nd  ed. ; 

T.i)ami,5Taimt.617.  310—814,  5th  ed.      It  was  for- 

(r)  Ije,,  goods  identified   and  merly  oonsidered   that  no   sale 

Hieed  upon  at  the  time  a  con-  of   goods  passing  the   property 

tract  of  tale  is  made;  sect.  62.  therein  could  be  made   without 

(1)  See  Varley  v.  Whipp,  1900,  payment   of  part  of  the  price, 

1 Q.  B.  518.  unless  the  soods  were  delivered 

(0  Ije.,  in  such  a  state  that  to  the  purchaser,  or  something 
the  buyer  would  under  the  con-  were  fi^ven  in  earnest  of  the  bar- 
tract  be  bound  to  take  deliyery  gain,  or  a  day  were  fixed  for 
of  them;  sect  62.  delivery  of  the  goods  and  pay- 

(v)  This    rule     codifies    the  ment ;  Shep.  Touch.  224 ;  Moy's 

modem  law  of  sale  laid  down  in  Maxims,  pp.   87—89;   2  Black. 
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Rale  2.— Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the  goods, 
for  the  purpose  of  patting  them  into  a  deliyerable  staie^ 
the  property  does  not  pass  until  such  thing  be  done,  and 
the  buyer  has  notice  thereof. 
Rule  3. — Where  there  is  a  contract  for  the  sale  of  specific 
goods  in  a  deliyerable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does  not  pass  until  such  act  or  thing  be 
done,  and  the  buyer  has  notice  thereof. 
Rule  4 — When  goods  are  deliyered  to  the  buyer  on  approyal 
or  '*on  sale  or  return  "  or  other  similar  terms  the  property 
therein  passes  to  the  buyer  :— 
(a.)  When  he  signifies  his  approyal  or  acceptance  to  the 
seller  or  does  any  other  act  adopting  the  trans- 
action (v) : 
(b,)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller  but  retains  the  goods  without  giying 
notice  of  rejection,  then,  if  a  time  has  been  fixed 
for  the  return  of  the  goods,  on  the  expiration  of 
such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.   What  is  a  reason- 
able time  is  a  question  of  fiMt 
Rule  5.--<l.)  Where  there  is  a  contract  for  the  sale  of  unascer- 
tained  (w)  or  future  goods  (x)  by  description,  and  goods  of 
that  description  and  in  a  deliyerable  state  are  uncondltion* 
ally  appropriated  to  the  contract,  either  by  the  seller  with 
the  assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of 
the  seller,  the  property  in  the  goods  thereupon  passes  to  the 
buyer  (y).    Such  assent  may  be  express  or  implied,  and  may 
be  given  either  before  or  after  the  appropriation  is  made  : 
(2.)  Where,  in  pursuance  of  the  contract,  the  seller  deliyers 
the  goods  to  the  buyer  or  *to  a  carrier  or  other  bailee  or 
custodier  (whether  named  by  the  buyer  or  not)  for  the 
purpose  of  transmission  to  the  buyer,  and  does  not  reserre 
the  right  of  disposal,  he  is  deemed  to  haye  unconditionally 
appropriated  tlie  goods  to  the  contract 
Reaenratjon  ^^^  19.— Where  there  is  a  contract  for  the  sale  of  specific 

diBpLal^  goods  or  where  goods  are  subsequently  appropriated  to  the 

Gomm.  447, 448.    As  to  the  early  (x)  I.e^  goods  to  be  mannfac- 

law  of  sale,  see  ante,  p.  66,  n.  (e).  tured  or  acquired  by  the  seller 

(v)  As   pledging   the    goods,  after  the  making  of  the  contract 

Kirkham  v.  AitevJboroughj  1897,  of  sale ;  sect.  5. 

1  Q.  B.  201 ;  cf.  Weiner  v.  GUI,  (y)  See  Reid  y.  Mad)eihy  1904, 

1905,  2  K.  B.  172.  A.  0.  228. 

(w)  Sec  u.  (q\  p.  78,  above. 
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OQQinust,  the  seller  may,  by  the  terms  of  the  contract  or  appro- 
priation, zeeerye  the  ri^t  of  disposal  of  the  goods  until  certain 
oonditicais  are  falfiUed.  In  snch  case,  notwithstanding  the 
deliyery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee 
or  enstodier  for  the  purpose  of  transmission  to  the  bnyer,  the 
property  in  the  goods  does  not  pass  to  the  buyer  until  the 
conditions  imposed  by  the  seller  are  f  alfilled. 

(^)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliyerable  to  the  order  of  the  seller  or  his  agent,  the 
seller  la  prima  fade  deemed  to  reserve  the  right  of  disposal. 

(3.)  Where  the  seUer  of  goods  draws  on  the  buyer  for  the 
price,  and  tiansmits  the  bill  of  exchange  and  bill  of  lading  to 
the  bnyer  together  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honour  the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  the  property  in  the  goods  does  not  pass 
to  him  (z). 

The  provisions  above  stated  apply  to  sales  of  goods 
of  any  ralue.  But  the  rules  for  the  formation  of  a  valid 
contract  of  sale  (without  which  there  cannot  of  course 
be  any  transfer  of  ownership)  depend  upon  the  value 
of  the  goods.  Contracts  for  the  sale  of  goods  under  the 
value  of  lOZ.  are  governed  by  the  common  law  rules  for 
the  formation  of  contract  (a),  and  may  be  made  by  the 
mere  consent  of  the  parties  however  expressed,  whether 
in  writing,  by  word  of  mouth,  or  by  their  conduct  (6). 
But  in  order  to  establish  a  binding  contract  for  the  sale 
of  goods  of  the  value  of  lOZ.  or  upwards,  the  require- 
ments of  the  4th  section  of  the  Sale  of  Goods  Act, 
1893  (c),  must  be  satisfied.  This  section  re-enacts, 
with  slight  alterations,  the  provisions  (d)  of  the  17th 
section  of  the  Statute  of  Frauds  (a),  as  amended  by 
Lord  Tenterden's  Act  (/),  and  runs  as  follows: — 


Fonnation 
of  contract  of 
lale. 


Beqaisites  for 
the  Bale  of 
goods  of  the 
▼alne  of  101. 
or  upwards. 


Sect  4.— (1.)  A  contract  for  the  sale  of  any  goods  (g)  of  the  Contract  of 

sale  for  10/. 

(«)  Stat.  29  Gar.  II.  o.  3.    In   and  upwards, 
the  rcTised  edition  of  the  Statutes 
this  is  sect.  16. 

(/)  Stat.  9  Geo.  IV.  c.  14,  s.  7. 

(^)  See  anUy  p.  72,  n.  (p). 
Sect.  17  of  the  Statute  of  Frauds 
spoke  of  "  goods,  wares  and  mcr- 
cnandizes." 


(t)  See  Cdhn  T.  PocketPs,  ^., 
Co^  1899, 1  Q.  B.  648. 

(a)  See  noU,  Part  II.  oh.  II. 

(b)  Stat.  56  &  67  Vict.  c.  71, 

8.3. 

(c)  Stat.  56  &  67  Vict.  o.  71. 

(d)  Repealed  by  sect.  60  of  the 
Act  of  1893. 
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r  ,  Tslue  of  ten  ponndfi  or  upwards  shall  not  be  enforceable  by 

\    \a.<ax\4V*  action  unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 

^  ^ju^na/^  ^°^  actually  receiye  the  same,  or  giye  something  in  earnest  to 

,  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or 

^^  \    *  ''  '  memorandum  in  writing  of  the  contract  be  made  and  signed  by 

the  party  to  be  charged  or  his  agent  in  that  behalf. 

(SI)  Tbe  provisions  of  this  section  apply  to  every  such  eon* 
tract,  notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  futare  time,  or  may  not  at  the  time  of  snch 
contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery. 

(3.)  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer  does  any  act  in  relation  to  the  goods 
which  recognizes  a  pre-existing  contract  of  sale,  whether  tbere 
be  an  acceptance  in  performance  of  the  contract  or  not  (A). 
(4.)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

The  17th  section  of  the  Statute  of  Frauds  has  been 

interpreted  by  a  vast  number  of  cases  decided  on  almost 

every  one  of  the  phrases  it  contains  (%) ;  and  these  cases 

of  course  remain  authorities  upon  the  construction  of 

the  4th  section  of  the  Sale  of  Goods  Act,  so  far  as  its 

What  is  an      provisions  repeat  the  previous  enactments.    The  chief 

ao?actual       difficulty  has  been  to  determine  the  exact  meaning  of 

reoeipt  within  the  acceptance  of  part  of  the  goods  and  actual  receipt  of 

the  etatuta.        . ,  ^  •     j         xu         ^  c  ix.    x.  j  4. 

the  same,  reqiured  on  the  part  of  the  buyer,  and  to  ascer- 
tain in  each  particular  case  whether  such  acceptance  and 
actual  receipt  have  taken  place  or  not.  The  acceptance 
required,  as  to  which  an  authoritative  rule  is  now  sup- 
plied by  the  3rd  sub-section  of  the  present  enactment, 
is  not  necessarily  such  as  shall  preclude  the  purchaser 
from  afterwards  objecting  to  the  quality  of  the  goods  (fc), 
and  it  may  be  prior  to  the  receipt  (I),  And  it  has  been 
held  that  to  inspect  and  reject  goods  as  not  equal  to 

(/<)  See  Taylor  v.  Grtai  Eoitem  E.  592,  600 ;  Pag$  v.  Morgan^  15 

Hailtoay  Co.,  1901, 1  K.  B.  774.  Q.    B.    D.    228.    See,    however, 

(0  See    BeDJamin   on    Salei,  HwU   v.    Heeht,  8    Exch.  814; 

Bk.  I.  Ft.  II.  72  tq.  2iid  ed. ;  NuMwn  v.  Bower,  1  E.  &  E.  72  ; 

149  fq.,  5th  ed.  Smith  ▼.  Hudaon,  6  B.  &  S.  431. 

{h)  Morton  v.  Tthhett,  15  Q.  B.         (0  Cuiaek  v.  Robinson,  1  B.  & 

428 ;  Busfull  v.  Tf7i«!fer.  15  Q.  B.  S.  299. 
442;  Currie  v.  Anderton,  2  E.  & 
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sample  is  an  act  recognizing  a  pre-existing  contract  for 
sale,  and  is  therefore  evidence  of  the  acceptance  required 
hj  the  statute  (m).    Actual  receipt  seems,  according  to 
the  great  preponderance  of  authority,  to  mean  receipt  of 
the  possession  of  the  goods,  and  to*  be  merely  correlative 
to  delivery  of  possession  on  the  part  of  the  vendor  (n). 
There  must,  therefore,   be  an  actual   transfer  of  the 
article  sold,  or  some  part  thereof,  by  the  seller,  and  an 
actual  taking  possession  of  it  by  the  buyer  (o).     The 
possession  of  a  simple  bailee  is,  however,  as  we  have 
seen  (p),  constructively  the  possession  of  the  bailor.     If 
therefore  the  vendor  should  change  his  character  and 
become  the  bailee  of  the  purchaser,  there  may  be  a 
sufficient  actual  receipt  in  law  on  the  part  of  the  pur- 
chaser, although  the  goods  still  remain  in  the  possession 
of  the  vendor  (q).    So  if  any  part  of  the  goods  be  delivered 
to  an  agent  of  the  buyer,  or  to  a  carrier,  whether  named 
by  him  or  not,  this  is  a  sufficient  receipt  by  the  buyer 
himself  (r);   and  if  the  goods  should  be  in  the  pos- 
session of  a  warehouseman  or  wharfinger  at  the  time  of 
sale,  the  receipt  by  the  purchaser  of  a  delivery  order, 
provided  it  were  coupled  with  the  assent  of  the  bailee, 
would  be  a  sufficient  receipt  of  the  goods  within  the 
statute  (^).     The  wharfinger  holds  the  goods  as  the 
agent  of  the  vendor,  until  he  has  agreed  with  the  pur- 
chaser to  hold  for  him.     Then,  and  not  till  then,  the 
wharfinger  is  the  agent  or  bailee  of  the  purchaser,  and  the 
possession  of  such  wharfinger  is  that  of  the  purchaser ; 
and  then  only  is  there  a  constructive  delivery  to  him  (t), 

(»)  JbboU  Y.  WoUey,  1895,  2  &£.494,498;  Benjamin  on  Sales, 

Q.  B.  97.  135,  2nd  ed. ;  218,  5th  ed. ;  itat. 

(n)  Benjamin   on    Sales,    140,  56  &  57  Vict.  c.  71,  s.  32,  snb-s.  1. 

Sod  ed. :  222,  5th  ed.  (0  BmtaU  v.  Bum,  3  B.  &  0. 

(o)  BaidayY.  Par/w,  2  B.  &  C.  423;  27  R.  R.  391 ;   Pearttm  v. 

37, 41 ;  26  B.  B.  260.  Datewn,  1  E.,  B.  &  E.  448.     See 

(  p)  Ante,  pp.  55,  67.  ante,  p.  69. 

(9)  Cagile  v.  Sworder,  6  H.  &  (t)  Farina  ▼.  Home,  16  M.  & 

N.  828 ;    Benjamin  on  Sales,  132,  W.  119, 123 ;  Benjamin  on  Sales, 

2nd  ed. ;  216,  5th  ed.  182,  2nd  ed. ;  216,  5th  ed. ;  stat. 

(r)  Dawes  v.  Peek,  8  T.B.330 ;  56  ft  57yici  o.  71,8.  29,8nh-0.  3. 
4  B.  B.  675 ;  Eart  y.  Bwh,  1  E.,  B. 
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The  requisi-         The  requisitions  of  the  statute,  it  will  be  observed, 
thTJtatule       ^^"^  ^  *^^  alternative.    Either  the  buyer  must  accept 

are  in  the        part  of  the  goods  sold,  and  actually  receive  the  same. 

alternative.       ^  ^  ^.  A-  \  ^ 

or  he  must  give  something  m  earnest  or  m  part  pay- 
ment, or  some  note  or  memorandum  in  writing  must  be 
signed.  In  the  absence  of  the  two  former  alternatives, 
therefoi-e,  sales  of  goods  of  the  value  of  10/.  or  more 

Memorandom   must  be  established  by  the  evidence  of  a  note  or  memo- 

inwn  ng  randum  in  writing  duly  signed  (w).  It  is  generally 
necessary,  in  order  to  satisfy  the  statute,  that  the  terms 
of  the  contract  should  so  appear  from  the  writing  as  to 
enable  the  Court  to  understand  what  they  were.  But 
where  there  is  no  actual  agreement  as  to  price,  the 
price  need  not  appear  in  writing ;  for  the  law  implies  a 
promise  by  the  buyer  to  pay  a  reasonable  price  (a;).  If, 
however,  a  price  be  orally  agreed  on,  it  must  be  shown 
in  writing  in  ordei'  to  satisfy  the  statute  (y).  The  only 
signature  required  by  the  statute  is  that  of  the  party 
to  be  charged  or  his  agent,  the  contract  thus  being 
enforceable  at  the  option  of  the  party  who  has  not 
signed  (^).  But  it  is  settled  that  the  memorandum 
must  show,  by  name  or  description,  who  is  the  party 
in  whose  favour  the  other  is  to  be  charged,  or  the 
contract  cannot  be  enforced  (a).  An  auctioneer  is  the 
agent  for  both  parties  at  a  public  sale  for  the  purpose 
of  signing  (6).  Brokers,  also,  as  a  general  rule,  are 
agents  for  both  parties  for  the  same  purpose,  and  their 
signature  to  the  memorandum  or  note  of  the  agreement 
is  binding  on  both  principals,  if  the  memorandum  be 

(u)  See  Lee  v.  Gnffin,  1  B.  &  («)  Stat.  56  &  57  Vict  c,  71, 

S.  272;    Wilkinton  y.  Evaru,  L.  1.8. 

B.  1  0.  P.  407;  Vandenbergh  v.  (y)    Benjamin  on  Sales,  184, 

Spooner^  L.  B.  1  Ex.  816 ;  Luoae  2nd  ed. ;  264, 5th  ed. 

T.  Dixon,  22  Q.  B.  D.  357.    An  (f)    75.    188,    2nd   ed. ;    269, 

agreement,  letter  or  memonndom  5th  ed. 

made  for  or  relating  to  the  sale  (a)  lb.  169, 171,  2nd  ed. ;  248, 

of  any  goods,  wares  or  merohan-  249,  5th  ed. 

dise,  is  exempt  from  aU  stamp  (6)  76.  201,  2nd  ed. ;  280,  5th 

duty :  sUt.  54  A;  55  Vict  c.  89,  ed. 
First  Schedule,  tit.  Ag^reement 
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otherwise  sufficient  under  the  statute  (0).  So  that  an 
entry  of  a  sale  in  a  broker's  book,  signed  by  him,  may 
be  sufficient  evidence  of  the  contract  (rf),  and  so  may  a 
broker's  bought  and  sold  notes,  or  either  of  them,  pro- 
vided there  be  no  variance  between  them  (e).  But  one 
of  the  contracting  parties  to  a  sale  cannot  be  the  agent 
for  the  other  for  the  purpose  of  signing  a  memorandum 
of  the  bargain  (/).  When  a  contract  for  the  sale  of 
goods  is  made  valid  solely  by  a  memorandum  in  writing 
under  the  Sale  of  Goods  Act,  the  memorandum  must  be 
at4;ested  and  registered  in  accordance  with  the  Bills  of 
Sale  Act,  1878  O7),  in  order  to  give  it  complete  validity 
with  i^rd  to  goods  remaining  in  the  seller's  apparent 
possession,  as  against  his  creditors  and  subsequent 
assignees  (A) :  but  this  is  not  necessary  in  the  case  of 
transfers  of  goods  in  the  ordinary  course  of  business  of 
any  trade  or  calling  (i).  And  contracts  for  the  sale 
of  goods,  which  are  complete  and  valid  without  the 
aid  of  writing,  are  not  affected  by  the  provisions  of  the 
Bills  of  Sale  Act  (ft). 

Contracts  made  for  the  sale  of  goods  worth  lOZ.  or  Effect  of  nou- 

more  without  complying  with  the  conditions  of  the  4th  ^^J^ndt 

section  of  the  Sale  of  Groods  Act(/)  are  not  void,  but  tiow  of  aect.  4 

only  unenforceable  (m).    And  where  such  contracts  are  Goods  Act. 

(e)  lb.  203  «g.,  2nd  ed. ;   283,  Appendix  A. 

284, 5th  ed.  (/»)  Be  BaberU,  35  Cb.  D.  196 ; 

(<0  Thompwn  y.  Gardiner,  1  Hopkint  r.  Gudgeon,  1906, 1 K.  B. 

C.P.D.777.  690. 

(e)  Goom  r.  Afialo,  6  B.  &  C.  (t)  Stat.  41  &  42  Vict.  c.  31, 

117 ;  30  R.  B.  262 ;  Siwewrighi  v.  s.  4. 

ArMiM,  17  Q.  B.  115  ;  FarUm  (fe)  NoHh  Central  Waggon  Co. 

T.  Croft^ieO. B.  N. 8. 11 ;  Thomp'  y.  Mancheeter,  Sheffield  and  Lin- 

•on  T.  Gardiner,  1  O.  P.  D.  777;  colnsMre  By.  Co.,  35  Oh.  D.  191 ; 

we  Benjamin  on  Sales,  205--224,  13  App.  Gas.  554;    Bamtay  y. 

2nd   ed.;     285—297,    5th   ed. ;  Margrett,  1S9^,  2  Q.  B.  18. 

Blackbam  on  Sale,   oh.  y.  pp.  (I)  Ante,  p.  75. 

78M.,2Dded.  (to)  See  Leroux  v.  Broum,  12 

(/)  Far^other  y.  Simmons,  5  C.  B.  801 ;  Bailey  y.  Sweeting,  9 

B.&Ald.333:24B.R.399;  Shar-  0.  B.  K.  S.  843,  859;  Madduon 

•Oft  T.  Brandt,  L.  B.  6  Q.  B.  720.  v.  Aldenon,  8  App.  Oas.  4^7,  488 ; 

(9)  Stat  41  ft  42  Vict.  c.  31 ;  BrUain  v.  Bo$$iter,  11  Q.  B.  D. 

»e«.4,  8,  10,  and  s.  10  of  the  123, 127;  Taylor  r.  Great  Baatem 

Mnending  Act  of  1882,  stated  in  By.  Qo.,  190J,  1  K.  B.  774. 
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of  a  nature  to  pass  the  property  in  the  goods  sold  (»),  it 
seems  that  they  will  confer  on  the  buyer  a  voidable 
title  to  the  goods  (o).  The  construction  of  the  4th 
section  in  this  respect  is  important  with  reference  to 
section  23  of  the  same  Act  enacting  that,  when  the 
seller  of  goods  has  a  voidable  title  thereto,  but  his  title 
has  not  been  avoided  at  the  time  of  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  without  notice  of  the  seller  s 
defect  in  title  (p).  For  example,  if  specific  chattels 
worth  10/.  be  sold  by  word  of  mouth,  without  delivery 
of  possession,  part  payment  or  earnest,  the  buyer  would 
appear  to  acquire  the  ownership  of  them  until  the  con- 
tract be  avoided  And  under  the  23rd  section  a  resale 
of  the  goods  by  the  buyer  in  the  meantime  to  a  second 
purchaser  buying  in  good  faith  and  without  notice  of 
the  defect  in  title  would  deprive  the  original  seller 
of  the  ownership,  which  would  otherwise  re-vest  in  him 
on  the  avoidance  of  the  contract. 


When  the 
agreement  ii 
not  to  be 
performed 
within  a  year. 


If  the  agreement  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  then,  how- 
ever small  be  the  value  of  the  goods,  no  action  can  be 
brought  upon  it,  unless  the  agreement,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  chaiged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.  This  is 
another  provision  of  the  Statute  of  Frauds  (5),  and  will 
be  hereafter  noticed  more  particularly. 


PoascsBion  of 
goods  Bold. 


Although  the  property  in  goods  sold  may  pass,  as  we 
have  seen(r),  from  the  seller  to  the  buyer,  immediately 


(n)  See  ante,  pp.  72—75. 

(0)  See  Load  ▼.  Grwn,  15  M.  & 
W.  216,  221 ;  WhiU  v.  Garden, 
10  C.  B.  919;  Peate  ▼.  OU)ahee, 
L.  R."l  P.  C.  219,  229,  230; 
dough  T.  L,  A  N,  W.  By,  Co., 
L.  R.  7  Ex.  26, 84  ig.;  SugiU  v. 


Maaker,  22  Q.  B.  D.  964 ;  Taylor 
T.  Great  Eaetem  By.  Co.,  1901, 1 
K.  B.  774. 

(p)  See  ante,  p.  24,  n.  (m). 

(q)  29  Car.  U.  c.  8,  b.  4. 

(r)  Ante,  pp.  72,  73. 
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apon  the  formation  of  a  valid  contract  for  sale,  yet  the 

possession  of  the  goods  of  course  remains  with  the 

vendor  until  he  deliver  them,  which  he  is  bound  to  do 

when  the  purchaser  is  ready  to  pay  the  price,  but  not 

before,  unless  otherwise  agreed  (s).    And  if  the  whole  Vendor'!  lien. 

of  the  price  be  not  duly  paid  or  tendered,  then,  where 

the  goods  have  been  sold  without  any  stipulation  as  to 

credit,  or  where  the  goods  have  been  sold  on  credit,  but 

the  term  of  credit  has  expired,  or  where  the  buyer 

becomes  insolvent  (0>  the  seller  remaining  in  possession 

of  the  goods  has  a  lien  upon  them;    that  is  to  say, 

notwithstanding  that  the  property  in  the  goods  may 

have  passed  to  the  buyer,  the  seller  is  entitled  to  retain 

possession  of  them  imtil  payment  or  tender  of  the  whole 

of  the  price  (i^).    And  where  the  property  in  the  goods 

has  not  passed  to  the  buyer,  the  seller  has  a  right  of 

withholding  delivery  similar  to  and  co-extensive  with 

his  right  of  lien  (x).  Formerly,  the  seller's  lien  remained 

so  long  as  he  retained  actual  or  constructive  (y)  possession 

of  the  goods,  notwithstanding  that  he  had  given  an 

order  upon  the  warehousemen  or  other  actual  custodians 

of  the  goods,  authorizing  them  to  deliver  the  goods  to 

the   purchaser  or  his  assigns  (2):   although  where   a 

seller  had  handed  over  to  the  buyer  warrants  which 

authorized  the  delivery  of  the  goods  to  the  bearer  only, 

and  were  taken  to  represent  the  goods  by  the  usage  of 

trade,  the  seller  was  prevented  from  setting  up  his  lien 

(0  Bmotm  y.Johnttan,  1  East,  (as  to  whioh,  see  poU,  Pt.  II.  Ch. 

203;    6  B.  R  252;  Bloxam  ▼.  IV.)  or  not:  stat.  56  A  57  Viot. 

Sanden,  4  B.  &  C.  941 ;  2S  B.  B.  c.  71,  s.  S2  (3). 

519;  stet.  56  &  57  Vict.  c.  71,  («)  Stat.  66  &  57  Viot.  o.  71, 

as.  27,  S8,  39  (2).  ss.  38,  39,  41 . 

(I)  A  penon  is  deemed  to  be  (x)  Sect.  39  (2). 

inBolrent  within  the  meaning  of  (y)  Ante,  pp.  55,  67. 

the  Sale  of  GkKxls  Act,  1893,  who  (s)  Dixon  v.  Yates,  5  B.  &  Ad. 

either  has  ceased  to  pay  his  debts  813 ;  M*Ewan  v.  Smith,  2  H.  L.  C. 

in  the  ordinary  oonrse  of  busi-  309 ;  Orifilhs  y.  Perry,  1  E.  &  £. 

neas,  or  cannot  pay  his  debts  as  680 ;  Griee  v.  Bichardion,  3  App. 

they  beoome  due,  whether  he  has  Cas.  319 ;  see  ante,  p.  69  and 

coBunitted  an  act  of  bankruptcy  n.  (y). 

W.P.P.  6 
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VendopB  lien 
may  be  de- 
feated voder 
FactonAct 


Diipositioa 
of  goods  by 
buyer  in 
poMeBsion 
valid  under 
Factors  Act. 


against  the  holder  of  the  waiTant(a).  But  in  this 
respect  the  law  has  been  altered ;  and  under  the  Factors 
Act,  1889,  and  the  Sale  of  Goods  Act,  1893,  if  the 
vendor  hand  over  to  the  buyer  any  delivery  order  or 
other  document  of  title  (i)  to  the  goods,  and  the  latter 
transfer  the  same  to  a  person  who  takes  it  in  good  faith 
and  for  valuable  consideration,  the  vendor's  lien  wiU  be 
defeated  or  postponed,  according  as  the  last-mentioned 
transfer  were  made  by  way  of  sale,  or  by  way  of  pledge 
or  other  disposition  for  value  (c).  When  the  goods  are 
once  delivered  by  the  vendor  out  of  his  own  actual  or 
constructive  possession,  his  lien  is  gone  (d) :  for  lien  in 
law  is,  as  we  have  seen  (e),  merely  a  right  to  retain 
possession,  and  not  to  recover  it  when  given  up.  But 
the  vendor  may  exercise  his  right  of  lien,  notwithstanding 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee 
or  custodian  for  the  buyer  (/).  Under  the  Factors  Act, 
1889,  and  the  Sale  of  Goods  Act,  1893  (y),  where  a 
person  having  bought  or  agreed  to  buy  goods,  obtains 
with  the  consent  of  the  seller  possession  of  the  goods 
or  of  the  documents  of  title  thereto  (h),  the  latter  is  liable 
to  be  deprived  of  his  lien  or  other  right  in  respect  of  the 
goods  by  the  delivery  or  transfer  over  of  such  goods 
or  documents  for  valuable  consideration  to  any  person 


(a)  Mereftani  Banking  Co,  of 
London  v.  Phoenix  Beisemer  Steel 
Co.,  5  Ch.  D.  205. 

(b)  Including  any  bill  of  lading, 
dock  warrant,  warehouse-keeper's 
certificate,  and  warrant  or  order 
for  the  delivery  of  goods,  and 
any  other  document  used  in  the 
ordinary  course  of  business  as 
proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by 
indorsement  or  by  deliyery,  the 
possessor  of  the  document  to 
transfer  or  receive  the  goods 
thereby  represented;!  stat.  52  & 
68  Vict.  c.  45,  s.  1  (4).  Such 
documents  are  excepted  from  the 
provisions  of  the  6ills  of  Sale 


Acts,  187S  and  18S2 ;  stats.  41  & 
42  Vict.  c.  31,  8.  4 ;  45  &  46  Vict 
c.  43,  s.  4;  see  iZe  HamiUon, 
Young  A  Co.,  1905.  2  K.  B.  772. 

(o)  Stat.  52  &  53  Vict.  c.  45, 
s.  10,  replacing  40  &  41  Vict 
c.  39.  s.  5;  56  4  57  Vict  c.  71, 
88.  47,  62. 

(d)  Stat.  56  A  57  Vict  c.  71, 
S.43. 

(0)  Ante,  pp.  59,  68. 

(/)  Stat  56  &  57  Vict.  c.  71, 
8.41(2):  see  afa«,  p.  77. 

(a)  Stats.  52  &  58  Vict  c.  45, 
8.  9,  see  88.  2  (IX  5;  56  &  57 
Vict  c.  71,  8.  25  (2);  ante,  p.  22, 
n.  («). 

(k)  See  Nicholeon  v.  Harper^ 
1895,  2  Ch.  415. 
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receiving  the  same  in  good  faith  and  without  notice  of 

the  seller's  lien  or  right.     It  appears  that  one,  who  has 

agreed  to  sell  goods  without  parting  with  his  property 

in  them  ({),  may  lose  his  property  in  the  goods  in  this 

manner,  if  he  allow  the  buyer  to  obtain  possession  of 

them  or  of  the  documents  of  title  to  them  (k).     It  will 

be  observed  that  the  above  provisions  of  the  Factors  and 

Sale  of  Goods  Acts  considerably  modify  the  effect  of  the 

common  law  rule  that,  where  goods  are  in  the  possession 

of  a  simple  bailee,  the  bailor's  constructive  possession 

is  not  transferred  merely  by  handing  over  a  delivery 

Older,  without  the  assent  of  the  bailee  (I).    As  we  have  DiBpoeition 

seen  (to),  under  the  same  Acts,  when  a  buyer  of  goods  ^if^J*i!j  ^^ 

allows  the  vendor  to  remain  in  possession  of  them,  or  of  poMenion 

the  documents  of  title  (n)  to  them,  he  runs  the  risk  of  Factors  Act 

having  his  title  to  the  goods  displaced  by  the  delivery 

or  transfer  for  value  of  the  goods  or  documents  by  the 

seller  to  any  person  receiving  the  same  in  good  faith 

and  without  notice  of  the  sale. 

In  certain  circumstances,  the  vendor  of  goods  has 
a  right  to  resume  their  possession,  with  which  he  had 
previously  parted  under  a  contract  for  sale.  This  right  Stoppage  in 
is  called  the  right  of  stoppage  in  transitu;  and  it  occurs  **"**•****■ 
when  goods  are  consigned  entirely  or  partly  (o)  on  credit 
from  one  person  to  another,  and  the  consignee  becomes 
insolvent  (p)  before  the  goods  arrive.  In  this  event  the 
consignor  (q)  has  a  right  to  direct  the  captain  of  the 
ship,  or  other  carrier,  to  deliver  the  goods  to  himself 

(0  Ante,  pp.  72—75.  ante,  p.  75). 

(k)  Lte  v.  BuOer,  1893,  2  Q.  B.  (0  Ante,  p.  69,  n.  (y). 

318,  where  poBaeesion  of  f arniture  (in)  See  ante,  p.  22,  n.  (e). 

VM  giTon  under  a  hire-purchase  (n)  Stats.  52  a  53  Yiot.  o.  45, 

tgreement  (cf.  Hdby  y.  Mattheum,  s.  8 ;  56  &  57  Viet.  c.  71,  s.  25  (1) ; 

1895, A.  C.  471) :  CahnY.  Poekstfi,  see  B.  48  (2). 

^  Co^  1899, 1  Q.  B.  643,  where  (o)  Eodgeon  v.  Loy,  7  T.  B.  440 ; 

ttiA  leUer  sent  the  buyer  a  bm  of  4  B.  B.  488. 

lading  aeoompanied  by  a  draft  (p)  See  ante,  p.  81,  n.  (<). 

for  the  price,  and  the  buyer  in-  (g)  See  stat.  56   &  57    Viot. 

doned  over  the  bill  of  lading  0.^71,  s.  88  (2);  Bird  v.  Brmon, 

vithoat  accepting  the  draft  (see  4  Ex.  786. 
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or  his  agent  instead  of  to  the  consignee,  who  has  thas 
Firtt  allowed  become  unable  to  pay  for  them  (r).  The  right  of  stoppage 
ciancOT!*^  in  transitu  was  first  allowed  and  enforced  only  by  the 
Court  of  Chancery,  which  in  the  exercise  of  its  equitable 
jurisdiction,  considered  that,  in  the  circumstances 
above  mentioned,  it  was  very  allowable  in  equity  for  the 
consignor  to  get  his  goods  again  into  his  own  hands  (s). 
But  the  right  was  subsequently  acknowledged  and 
enforced  by  the  courts  of  law.  As  this  right  was 
originally  of  equitable  origin,  it  cannot  be  expected  to 
depend  on  strictly  legal  principles ;  and  the  doctrines  of 
law  on  this  particular  subject  are  in  fact  unlike  its  usual 
doctrines  on  other  matters.  Thus  it  is  at  variance  with 
the  general  principles  of  law  that  a  man  should  be 
allowed  to  transfer  to  another  a  right  which  he  has  not, 
or  that  a  second  purchaser  should  stand  in  a  better 
position  than  his  vendor  (t) ;  but  at  common  law  the 
consignee  of  goods  may,  by  indorsing  the  bill  of  lading 
to  a  bond  fide  indorsee,  defeat  the  consignor's  right  to 
stop  in  transitu  (u).  And  now,  under  the  Factors  Act, 
1889  (x),  and  the  Sale  of  Goods  Act,  1893  (y),  where 
any  document  of  title  (z)  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the 
goods,  and  that  person  transfers  the  document  to  a 


(r)  Tlie  law  of  stoppage  in 
tratuitu  is  now  regulated  by  the 
Sale  of  Goods  Act,  1893,  atat 
56  &  57  Vict.  0. 71,  sb.  89,  44—48. 

(•)  Wtdenian  v.  VandepuU,  2 
Vem.  203 ;  8uee  v.  Prefoot,  1  Atk. 
245. 

(0  Dixon  y,  Yatet,  6  B.  &  Ad. 
339 ;  see  anU,  pp.  22,  23. 

(tt)  JJickharrow  v.  Mamm,  2  T. 
R.  68;  1  H.  Bl.  357;  1  Smith, 
L.  C;  1  B.  R.  425;  JenJcyiu  v. 
Usbome,  7  Man.  &  Gr.  678,  699; 
JRoger  ▼.  Tfie  Comptoir  d'  Etcompie 
de  Parif,  L.  R.  2  P.  G.  893.  See 
Ex  parte  Oolding,  Davit  A  Co., 
Limited,  Re  Knight,  13  Gh.  D. 
628.  The  indorsement  and  de- 
livery of  a  bUl  of  lading  by  way 
of  security   for   an  advance    of 


money  does  not  absolutely  defeat 
the  consignor's  right  to  stop  the 
goods  in  iramitu.  In  such  a 
case,  if  the  consignor  stop  the 
goods,  the  amount  due  to  the  in- 
dorsee upon  his  security  must 
first  be  satisfied;  but»  subject 
thereto,  the  consignor  wiU  be 
entitled  to  the  fi^Doas,  or  the  pro- 
ceeds of  sale  of  the  goods,  for  his 
own  benefit;  Be  We$Uinthue,  5 
B.  &  Ad.  817 ;  Spalding  v.  Rvding, 
6  Beav.  376;  Kemp  v.  JWfc,  7 
App.  Gas.  573. 

(x)  Stat.  52  &  53  Vict  c.  45, 
8.  10,  replacing  40  &  41  Vict 
c  39,  s.  5. 

(V)  Stat.  56  &  57  Vict.  c.  71, 
8.47. 

(«)  Ante,  p.  82,  n.  (6). 
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person  who  takes  it  in  good  faith  and  for  valuable  con- 
sideration, then,  if  such  last-mentioned  transfer  was  by 
way  of  sale,  the  unpaid  seller's  right  of  stoppage  in 
trantUu  is  defeated,  and  if  such  last-mentioned  transfer 
was  by  way  of  pledge  or  other  disposition  for  value,  the 
unpaid  seller's  right  of  stoppage  in  transitu  can  only 
be  exercised  subject  to  the  rights  of  the  transferee. 
And  under  other  provisions  of  the  same  Acts  already 
noticed  (a),  the  seller's  right  of  stoppage  in  transitu 
may  be  lost  or  postponed,  if  the  buyer  obtain  with  his 
consent  possession  of  the  bill  of  lading  or  other  docu- 
ment of  title  to  the  goods,  and  deliver  or  transfer  over 
the  same  for  value  to  any  other  person  receiving  them 
in  good  faith  and  without  notice  of  the  seller's  right ; 
notwithstanding  that  the  circumstances  in  which  the 
buyer   obtained  possession  of  the  document  did  not 
amount  to  a  complete  lawful  transfer  thereof  to  him  (a). 
A  delivery  of  goods  to  a  carrier,  whether  named  by  the 
buyer  or  not,  is  deemed,  prima  facte,  to  be  a  delivery  of 
the  goods  to  the  buyer  (6),  and  divests  the  seller's  lien 
for  unpaid  purchase-money,  unless  he  reserve  the  right 
of  disposal  of  the  goods  (c).     But  until  the  transit  is 
completely  ended,  or  the  goods  come  to  the  actual 
possession  of  the  buyer  or  his  agent  (d),  the  seller's 
right  to  stop  them  in  transitu  may  still  be  exercised  in 
the  event  of  the  buyer's  insolvency  (e),  unless  such 
right  be  defeated,  as  we  have  said,  by  a  bond  fde 
transfer  of  the  bill  of  lading,  or  other  document  of 
title  (/).     Thus,  although  by  the  sale  of  the  goods  the 
property  in  them,  involving  the  risk  of  their  loss  (^), 
may  have  passed  to  the  purchaser,  and  although  the 
possession  of  them  have  been  delivered  to  a  carrier 
named  by  him,  stiU  such  possession  may  be  resumed 

(a)  Anie,  pp.  S2,  83.     Cahn  y.  (e)  Sect.  43. 
P«*««V,  Ae^  Co.,   1899,  1  Q.  B.  (d)  See  aeot  45. 
H3.  (0  Sect.  44. 

(b)  BUL  56  &  57  Vict,  a  71,  (/)  Sect.  47. 
jl32(I).  ({/)  See  sect,  90, 
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by  the  vendor  during  the  journey,  in  the  event  of  the 
insolvency  of  the  vendee.  As  this  right  is  a  departure 
froml^al  principles  on  the  vendor's  behalf,  it  is  allowed 
only  in  case  the  buyer  becomes  insolvent  (A).  When 
possession  of  goods  has  been  resumed  by  the  vendor 
under  his  right  of  stoppage  in  transitu,  he  is  restored 
to  the  lien  for  the  unpaid  purchase-money  which,  he  had 
before  he  parted  with  such  possession  (i). 

Re-sale  by  If  the  whole  of  the  price  of  goods  be  not  duly  paid 

■ellerofgooda.  or  tendered,  the  seller,  besides  the  above-mentioned 
rights  of  lien,  withholding  delivery  and  stoppage  in 
transitu  (k),  has  a  right  of  re-sale  as  limited  by  the 
Sale  of  Goods  Act  (I).  That  is  to  say,  where  the  goods 
are  of  a  perishable  nature,  or  where  the  unpaid  seller 
gives  notice  to  the  buyer  of  his  intention  to  re-sell, 
and  the  buyer  does  not  within  a  reasonable  time  pay  or 
tender  the  price,  the  seller  may  re-sell  the  goods,  and 
recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  breach  of  contract  (m).  Where  an 
unpaid  seller,  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu,  re-sells  the  goods,  the 
buyer  acqmres  a  good  title  thereto  as  against  the  original 
buyer  (n).  But  the  original  contract  of  sale  is  not 
rescinded  by  the  mere  exercise  by  an  unpaid  seller  of 
his  right  of  lien  or  retention  or  stoppage  in  transitu  (o) ; 
nor,  it  is  submitted,  by  a  re-sale  under  the  seller's  power 
of  re-sale  implied  by  law(p).  For  it  is  thought  that 
the  power  of  re-sale  so  given  to  the  vender  by  the  Sale 
of  Groods  Act  is  merely  to  realize  the  price,  and  resembles 
the  right  of  a  pawnee  of  goods  with  a  power  of  sale  (y). 

ih)  Ree  aide,  p.  Sl,  n.  (t).  (n)  Sect.  48  (2). 

(0  Sect.    44 :     Benjamin    on  (o)  Sect.  48  (1). 

Sales,  723—725,  2nd  ed. ;    926,  (p)  Benjamin  on    Sales,    653, 

5th  ed.  2nd  ed. ;  see  pp.  934  9q.,  952  m., 

(h)  Ante,  pp.  81 ,  83.  5th  ed. 

(Z)  Stat.  56  &  57  Vict.  c.  71,  (q)  76.,  644,  645,  655,  2nd  ed. ; 

88.  88,  39.  see  pp.  952,  961,  5th  ed. ;  anie,  p. 

(m)  Sect.  48  (3).  54,  n.  (/)• 
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If,  therefore,  the  goods  be  so  re-sold  for  more  than  the 
origiDal  price,  it  is  thought  that  the  original  buyer  will 
be   entitled   to  the  surplus  (r).    But  where  the  seller 
expressly  reserves  a  right  of  re-sale  in  case  the  buyer 
should  make  default,  and  on  the  buyer  making  default, 
re-sells  the  goods,  the  original  contract  of  sale  is  thereby 
rescinded,  though  without  prejudice  to  any  claim  the 
seller  may  have  for  damages  («).    In  this  case,  therefore, 
the  original  buyer  has  no  cltdm  to  any  profit  on  the 
re-sale,  for  the  ownership  of  the  goods  only  passed  to 
him  conditionally,  and  on  exercise  of  the  right  of  re-sale 
reserved,  his  title  to  the  goods  was  avoided  (^).     As, 
however,  a  sale  reserving  an  express  right  of  re-sale 
gives  the  purchaser  a  voidable  title  to  the  goods,  a 
re-sale  by  him  before  his  title  is  avoided  to  a  second 
purchaser  buying  in  good  faith  without  notice  of  the 
defect  in  title,  would  appear  to  deprive  the  original 
seller,  or  the  purchaser  from  him,  of  the  ownership 
which  would  otherwise  vest  in  one  of  them  upon  exer- 
cise of  the  seller's  right  of  re-sale  (w).    The  exercise 
of  the  seller's  right  of  re-sale,  whether  it  be  implied 
by  law  or  expressly  reserved,  is  further  subject  to  the 
above-mentioned  provisions  of  the  Factors  and  Sale  of 
Groods  Acts  as  to  dispositions  by  buyers  and  sellers  who 
are  in  possession  of  the  goods  sold,  or  the  documents  of 
title  thereto  (x). 

There  is  one  case  in  which  the  property  in  goods  SatiBfaotiou 

passes  from  one  person  to  another  by  payment  of  their  for*tWS?ue 

value  without  any  actual  sale.     On  satisfaction  of  a  of  goods  in 

''  an  action  for 

judgment  obtained  in  an  action  of  trespass,  detmue  or  wrongful 

trover  (y)  for  the  value  of   goods  wrongfully   taken,  ofth^!*^*^ 

Cr)  Benjamin    on    Sales,   64S  Benjamin   on    Sales,    653,  654, 

2nd  ed. ;  see  pp.  952, 958,  5th  ed.  2nd  ed. ;    see  pp.  944  ig.,  960, 

(0)  Stat.  56  &  57  Vict.  c.  71,  5th  ed. 
8.  48  (4).  (tt)  Sect.  23,  ante,  p.  80. 

(0  Lomond  v.  Davally  9  Q.  B.         (x)  AtUe,  pp.  22,  n.  (e),  82,  83. 
1030;  Sag.  V.  &  P.  39, 14th  ed, ;        (y)  AiiU,  pp.  12, 15,  16. 
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detained  or  converted,  as  damages,  the  property  in  the 
goods  became  completely  vested  in  the  defendant  (r). 
If  therefore,  in  any  action  for  the  wrongful  deprivation 
of  goods  under  the  present  practice  (a),  the  value  of  the 
goods  be  assessed  as  damages  (&),  the  defendant,  on 
payment  of  the  amount  of  the  damages,  but  not  before, 
will  be  entitled  to  retain  the  goods  in  respect  of  which 
the  action  is  broi^ht;  and  the  complete  ownership  of 
them  will  vast  in  him  accordingly. 

Mortgage  Goods  may  be  the  object  of  a  mortgage,  as  well  as  of 

o  goodj.  ^^  absolute  conveyance  or  sale.  A  mortgage  of  goods 
is  analogous  to  a  mortgage  of  land  (<^) ;  and  has  usually 
taken  the  form  of  an  assignment  of  specified  chattels 
by  deed  to  a  person  advancing  money  as  a  loan,  with  a 
proviso  for  redemption  of  the  mortgaged  goods  on  repay- 
ment of  the  money  lent  with  interest  at  a  specified 
time ;  and  it  has  been  usual  further  to  provide  that  the 
mortgagor  shall  retain  possession  of  the  goods  until 
default  shall  be  made  in  payment,  in  which  case  the 
mortgagee  shall  be  at  liberty  to  take  possession  of  the 
goods  and  sell  them  (d).  Under  such  a  deed  the  pro- 
perty in  the  mortgaged  chattels  passed  at  once  to  the 
mortgagee  (e),  the  mortgagor  retaining  only  their  posses- 
sion according  to  the  terms  of  the  deed,  until  he  should 
make  default  in  payment  (/),  with  a  legal  right  to 

(t)  Cooper  ▼.  Shepherd,  3  G.  B.  506 ;  HiaH  v.  London  and  NoHk 

266,  272 ;  Brinamead  v.  Harriton,  Western  By.  Co.^  4  Ex.  D.  188. 

L.  R.  6  C.  P.  584;    Ex   parU  (o)  See  WiUiams,  R.  P.  530  m., 

Drake,  Be  Ware,  5  Cb.  D.  866.  20th  ed. 

(a)  Ante,  pp.  20,  51.  (d)  See  Jarman's  ConveyaDc- 

(6)  The  meaaiue  of   damages  ing,  t.  244,  tL  277,  3rd  ed.  by 

in  8uch  actions  is  generally  the  Sweet ;    Dayidson,   Prec.    Oonr. 

value  of  the  goods,  unless  the  toI.  ii.  pt.  ii.  pp.  693  s^.,  G9d, 

plaintiff  should  have  sustained  1133,  3rd  ed. ;   141  sj.,  146,  593, 

any  special  damage  through  the  4th  ed. 

loss  or  the  goods :   see  Bodley  y.  (a)  AtUe,  p.  70 ;   Oale  y.  Bur- 

BeynolU,  8  Q.  B.  779 ;  Franee  y.  neU,  7  Q.  B.  850. 

Oaudet,  L.  R.  6  Q.  B.  199;  Mi$U  (/)  The  proviso  entiUing  the 

Uner  v.  Florence,  3  Q.  B.  D.  484,  mortgagor  to  possession  of  the 

490 ;  Johneon  v.  Laneaehire  and  goods  until  default  gave  him  for 

Yorhshire  By.  Co.,  3  O.  P.  D.  499,  the  time  the  exclusive  right  to 
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redeem  the  goods  by  payment  within  the  exact  time 
specified.     If  the  mortgagor  made  default  in  payment^ 
the  mortgagee  became  entitled  according  to  the  terms 
of  the  deed  to  take  possession  of  the  goods.     If  he  did 
so,  the  mortgagor,  having  parted  with  the  ownership  as 
well  as  the  possession  of  the  goods,  had  no  legal  remedy 
to  recover  them,  in  case  he  were  afterwards  enabled  to 
pay  what  was  due  from  him  (y).   In  equity,  however,  he 
would  have  been  admitted  to  redeem  the  goods,  notwith- 
standing that  the  appointed  time  for  payment  of  his 
debt  were  past  (A).     But  he  would,  of  course,  have  been 
bound  by  any  sale  of  the  goods  duly  made  by  the  mort* 
gagee  in  accordance  with  the  deed  (i) ;  and  in  case  of 
such  a  sale  would  only  have  been  entitled,  even  in  equity, 
to  any  surplus  realized  by  the  mortgagee  beyond  his 
debt  and  costs.     Although  mortgages  of  chattels  have  BiU  of  sale, 
been  usually  made  by  deed  of  assignment  (generally 
called  a  bill  of  sale),  a  mortgage  of  goods  may  be  made, 
at  oonmion   law,  without  deed.    For  a  mortgage  of 
chattels  is  but  a  conditional  sale  of  them ;  and  the  pro- 
perty in  goods  may  pass  to  a  purchaser  of  them  under 
a  conditional  as  well  as  an  absolute  sale  (k)  ;  and  there 
is  no  necessity  at  common  law  for  any  condition  or  pro- 
viso for  redemption  respecting  personal  chattels  to  be 

their  poBsesaioD,   and    therefore  G.  B.  N.  S.  443 ;  Johiuon  v.  Dip- 

duaUed    the    mortgaffee    from  rote,  1893, 1  Q.  B.  512. 

bringing   tioyer   for   the    goods  (ft)  Ryal  v.  Jidbertiy  Barn.  Gh. 

against  a  stranger  nntil  after  the  38 ;  Kemp  y.  Wettbrook,  1  Ves. 

mortgagor  had  made  default  in  sen.    278;    Johnmm  y.   Diprose, 

payment:   BradUy  y.  Copley,  1  1893, 1  Q.  B.  512. 

C.  B.  685;    BrierUy  y.  KemiaUy  (t)  Ex  parte  Official  Receiver, 

17  .Q.  B.  937 ;    ante,  p.  51.    In  Be  Morriit,  18  Q.  B.  D.  222,  232 

this  respect  a  mortgage  of  goods  — 236. 

diffeiB  from  a  mere  pledge,  in  (ft)  Anle,  pp.  72,  73  and  n.  (?()• 

vhich  the  property  in  the  goods  The  proyisions   of  the  Sale  of 

remains  with  the  pledgor;  and  Goods  Act,  1893,  relating  to  oon- 

the  pledgee,  though  he  may  hare  tracts  of  sale,  do  not,  howeyer, 

power  to  sell  them,  obtains  poB<  apply  to  any  transaction  in  the 


only,  the  right  to  retain  form  of  a  oontraot  for  sale  which 

which  enables  him  to  maintain  is  intended  to  operate  by  way  of 

trorer  for  them  against  all  per-  mortgage,  pledge,  oharRe,  or  other 

BOOS,  while  the  pledge  oontinnes ;  secmity :  stat.  56  &  57  Vict.  c.  71 , 

aaie,  pp.  54-56.  s.  61  (4). 
is)  See  Maugham  y.  Sharpe,  17 
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made  by  deed ;  it  may  well  be  made  by  parol  (l).  At  the 
present  time,  however,  all  written  instruments  creating 
mortgages  of  goods  are  required  to  be  executed  in  con- 
formity to  the  conditions  ot  the  Bills  of  Sale  Acts,  1878 
Bill  of  Sale  and  1882  (fn).  For  by  the  latter  statute,  all  bills  of  sale 
and'is^^  of  personal  chattels  given  by  way  of  security  for  the 
payment  of  money  are  absolutely  void,  unless  duly  made 
and  registered  in  accordance  with  the  forms  thereby 
required  (n).  The  same  Act  also  makes  void  all  such 
bills  of  sale  given  in  consideration  of  any  sum  under 
thirty  pounds  (o).  But,  although  these  Acts  make  void 
(with  some  exceptions)  (7)),  informal  documents  giving 
a  right  to  take  possession  of  goods  as  security  for  a 
debt(g'),  they  do  not  apply  to  documents  accompanying 
transactions  in  which  the  possession  of  goods  is  actually 
transferred  as  security  for  a  debt,  as  in  the  case  of  a 
pledge  (r).  And  sales  (s)  and  mortgages,  which  operate 
as  complete  assurances  of  the  property  in  goods  and  are 
valid  and  perfect  without  the  aid  of  writing,  are  not 
affected  by  the  provisions  of  the  Acts  (t).  The  main 
provisions  of  the  Bills  of  Sale  Acts  are  stated  in  the 
Appendix  (u),  to  which  the  reader  is  referred  for  more 
particular  information  concerning  them.  They  are 
important,  but  exceedingly  complicated,  and  difficult  to 
imderstand.  As  we  shall  presently  see,  mortgages  of 
goods,  which   remain  in   the  mortgagor's  possession, 

(0  Lttt.  B.  365 ;  Beeves  v.  Cap-  (r)  Ex     parte    Eubbardy    Be 

per,5Bing.  N.  G.  136;  Thornton  Hardwick,    17    Q.    B.    D.  690; 

V.  Peitiity  10  Q.  B.  101 ;  Flory  v.  HHUm  v.  Tudeer,  89  Ch.  D.  669 : 

i>0finy,7  Ex.581.  MorrU  T.  DeMM  Fltpo,  1S92, 

(m)  Stats.  41  A  42  Viot.  0.  31 ;  2  Ch.  352 ;  CharUtworih  v.  MiUs, 

45  &  46  Vict.  c.  43.  1892,  A.  0.  231. 

(n)  Stat.  45  &  46  Vict.  c.  43,  («)  Ante,  p.  79. 

8B.8,9;2)avt0sy.i2e6«,17Q.B.D.  (t)  Newlooe  y.  ShretoAurp,  21 

408.  Q.  B.  D.  41;    Bee  Be   Watmm, 

(0)  Sect.  12.  JCx  parte    Ofieial   Beeeiver,   25 

(p)  See  Beot  4  of  tbe  Act  of  Q.  B.  D.  27;   BeckeU  y.  Tower 

1878,  Btat  41  &  42  Viot.  o.  31,  Aseete  Co.,  1891,  1   Q.  B.  638; 

stated  in  Appendix  (A),  post;  London  and   Yorkshire  Bank  y. 

Be  Hamilton,  Young  d:  Co.,  i^5y  White,    11    Times    L.    R.  570; 

2  K.  B.  381,  772,  post,  p.  92.  Maas  y.  Pepper,  1905,  A.  C.  102. 

iq)  E»     parte     Parsons,     Be  (a)  Appendix  (K\  post. 
TotcmwiwJ,  16  Q.  B.  D.  532. 
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order  or  disposition  in  his  trade  or  husiness,  are  liable 
to  be  avoided  in  the  event  of  his  bankruptcy,  though 
duly  made  and  roistered  under  the  Bills  of  Sale  Acts. 

A  few   words  may  be  added  with  respect  to  the  TranaferiQ 

transfer  in  equity  of  property  in  chattels.     This  takes  JJoperty  in 

place  either  by  the  creation  by  one,  who  is  both  legal  chattels. 

and  beneficial  owner  of  chattels,  of  a  trust  in  favour  of 

another,  or  by  the  assignment  by  one,  for  whom  chattels 

are  held  in  trust,  of  his  equitable  interest  therein.    As 

we  have  seen  (x),  a  trust  of  chattels  may  be  well 

declared  by  word  of  mouth,  and  is  valid,  without  any 

transfer  of  possession,  though  not  made  for  valuable 

consideration.     In  other  respects  the  creation  of  trusts 

of  chattels  is  governed  by  the  same  rules  as  in  the  case 

of  land(y).    Thus  equity  wiU  not  lend  its  aid  to  perfect 

or  uphold  an  incomplete  transfer  of  the  legal  ownership 

of  chattels  intended  as  a  gift  (z).    And  trusts  may  be 

implied  from  the  acts  of  parties  as  well  as  expressly 

declared.  For  instance,  when  particular  chattels  become 

subject  to  a  contract  to  transfer  them  made  by, their 

owner  and  capable  of  specific  enforcement,  a  trust  will 

be  implied  in  favour  of  the  intended  transferee,  and  the 

equitable  ownership  of  the  goods  will  pass  to  him 

accordingly  (a).    With  regard  to   the  transfer  of  the 

equitable  ownership  of  chattels  by  one,  on  trust  for 

whom  they  are  held,  the  Statute  of  Frauds  requires  all 

assignments  or  grants  of  any  trust  or  confidence  to  be 

in  writing  signed  by  the  assignor,  or  by  will  (b) ;  and 

makes  no   mention  of  any  exception  in  the  case  of 

chattels  (c).   All  written  declarations  of  trust  of  chattels 

made  without  transfer,  and  all  written  agreements, 

by  which  a  right  in  equity  to  any  personal  chattels  is 

(«)  Jute,  pp.  26, 66.  (ague,  Be  aSrien,  1  Ch.  D.  554 ; 

is)  See  WUliamB,  R.  P.  179,  pott,  p.  92. 
20tti  ed.  (6)  Stat.  29  Car.  II.  o.  3,  a.  9. 

(«)  Biohardg      v.      Delhridge,  (c)  See  Pollock   on  Contract, 

L.  a  18  Eq.  11.  219,  7th  ed. ;  Lewin  on  Trust*, 

(a)  See  Burn  v.   CarvaLho,  4  573,  Gthed.;  869, 11th  cd. 
My.  &  Cr.  690;  Ex  parte  Mm- 
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conferred,  are  now  subject  to  the  provisions  of  the  Bills 
of  Sale  Acts,  1878  and  1882,  unless  made  for  the  benefit 
of  creditors  generally  or  by  way  of  marriage  settlement. 
They  must  therefore  be  duly  attested  and  registered 
under  the  Act  of  1878,  if  intended  to  operate  as  an 
absolute  equitable  transfer  of  the  chattels,  or  else  they 
will  be  liable  to  be  avoided,  as  against   the   creditors 
of  the  transferring  party,  with  respect  to  any  chattels 
which  remain  in  his  apparent  possession,  for  more  than 
seven  days  after  their  execution ;.  and  if  made  by  way 
of  security  for  the  payment  of  money,  they  must  be  duly 
made  and  registered  in  accordance  with  the   forms 
required  by  the  Act  of  1882,  or  else  they  will  be 
absolutely  void  (d).    As  we  have  seen  (e),  transfers  of 
goods  in  the  ordinary  course  of  business  of  any  trade 
or  calling  are  excepted  from  the  provisions  of  the  Bills 
of  Sale  Acts;  and  so  are  delivery  orders  and  similar 
documents  of  title  to  goods,  including  any  documents 
used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods  (/). 


A  grant  can* 
not  be  made 
of  that  in 
which  a  man 
has  no  aotaal 
or  potential 
property. 


Although  the  property  in  personal  chattels  may  be 
freely  aliened,  it  is  impossible  for  a  man  to  make  a  valid 
grant  in  law  of  that  in  which  he  has  no  actual  or 
potential  property,  but  which  he  only  expects  to  have. 
A  person  who  has  an  interest  in  land  may  grant  all  the 
fruit  which  may  grow  upon  it  hereafter  (^).  So  a  grant 
of  the  next  year's  wool  of  all  the  sheep  which  a  man 
now  has  is  valid,  because  he  has  a  potential  property  in 
such  wool  (h).  But  a  grant  of  the  wool  of  all  the  sheep 
which  a  man  ever  shall  have  is  void(i).    And  in  the 


(d)  See  BUts.  41  &  42  Vict, 
o.  31,  88.  4,  8,10,  11;  45  &  46 
Vict.  0.  43,  88.  3,  4, 8—10 ;  stated 
in  Appendix  (A),  post. 

(«)  AnU,  p.  79 ;  see  Appendix 
(A),  port. 

(/)  Hee  Ra  HamHton,  Young  d: 
Co.,  1905,  2  K.  B.  881,  772. 


Cg)  Oraniham  v.  Ifatolfly,  Hob. 
132 ;  Peleh  v.  IWn,  15  M.  k  W. 
110;  see  also  CUmentsY.  Matthews, 
11  Q.  R.  D.  808;  cf.  WiUiaou, 
E.  F.  68  and  n.  (Z),  20th  ed. 

(h)  Per  Pollock,  C,  B.,  15 
M.  &  W.  116. 

(f )  Com.  Dig.  tit.  Grant  (D). 
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same  manner  the  assignment  of  a  man's  stock-in-trade 
passes  the  frapertyy  or  legal  ownership,  in  such  articles 
only  as  are  his  at  the  time  he  executes  such  assignment, 
and  does  not  pass  the  property  in  any  other  articles 
which  he  may  afterwards  purchase  {j) ;  not  even  if  the 
instrument  of  assignment  should  purport  to  convey  all 
goods  which  should  at  any  time  thereafter  be  in  or  upon 
his  dwelling-house  (At).     But  a  man  may  contract   to  Contract  to 
transfer  the  property  in  chattels,  which  may  afterwards  J^'Sed*^'" 
come  to  belong  to  him ;  and,  if  the  contract  be  made  for  ohattelB. 
valuable  consideration  and  the  chattels  be  sufficiently 
identified,  he  may  be  compelled,  under  the  equitable 
jurisdiction  of  the  court  to  enforce  the  specific  per- 
formance of  contracts,  to  transfer  his  ownership  in  such 
chattels,  when  he  shall  have  acquired  them  (Z).    And 
any  instrument  purporting  to  assign  chattels  to  be 
afterwards  acquired  can  only  take  efiect  as  a  contract 
to  transfer  the  legal  ownership  in  such  chattels,  when 
they  shall  have  been  acquired  (m).     But  in  consequence 
of  the  doctrine  of  equity  treating  as  actually  accom- 
plished what  is  agreed  to  be  done  (n),  when  any  chattels 

(/)  Tapfeld    y.    HiUman^     6  be  charged  with  a  debt,  is  not 

Man.  &  6r.  245;  S.  C.  6  Scott,  void:    He  CaufU  UEvineytU,  20 

N.  B.  967.  Ch.  D.  758 ;  see  36  Ch.  D.  352, 

(jfc)  Lwn  y.  TRoffitort,  1  C.  B.  357;     13    App.    Cas.    530,    531, 

379:    QqU  t.  BumeV,  7  Q.  B.  535.     Bat  a  contract  made  in 

850;    BeWng  y.  Bead^  11  Jar.  consideration  of  marriage  by  an 

N.    8.    M7:    3   H.  &  G.  955;  intended  hosband  to  oonrey  aU 

OoOfer  y.  JtaacM^  19  Ch.  D.  342 ;  the  personal  property,  to  which 

Jcterih  y.  XyoM,  15  Q.  B.  D.  280 ;  he  might  afterwards  become  en- 

floiliM  y.  J2o6tfMon,  #6.  288.  titled,  npon    the   trasts  of  the 

(2)  Hciroyd    y.   ManhaU,    10  marriage    settlement   has   been 

H.  L.  C.  191;   BnwH  v.  Bate-  held  to  be  a  valid  contract :  Xetm'a 

iMiA,  li.  R.  2  C.  P.  272;  Blake  v.  Madodca,  8  Yes.  150;  17  Yes. 

y.  Izard,  16  W^.  R.  106;  ClemenU  48 ;  7  R.  R.  10;  Hardy  v.  Green, 

y.  MaUhewe,  11  Q.  B.  D.  808;  12  Beav.  182;  Fyfe  y.  Arlmihnot^ 

Joseph  y.  Z/yoiM,  15  Q.  B.D.  280;  1  De  G.  &  J.  406;  Be  Turean,  40 

Be  Clarke,  35  Ch.  D.  109 ;  36  Ch.  D.5;  Be  Rei$,  uU  tupra. 
Ch.  D.  348 ;    TaUbff  v.   Official  (m)  Holroyd   v.  Marthdtt,   10 

Beeeiver,  13  App.  Cas.  523 ;  ^  H.  L.  C.  191 ;  CMyer  v.  leaaee, 

BeiM,  1904,  2  K.  B.  769,  aflElrmed  19  Ch.  D.  342;  Joseph  v.  Lyons, 

turn.    CUmgh   v.   Samuel,    1905,  15  Q.  B.  D.  280 ;  stat.  56  A  57 

A.    0.   442.    It    is   a   question  Vioi.o.  71,s.  5;  Be  EUenborough, 

whether  a  oontract,  that  all  the  1903, 1  Ch.  697. 
personal  property  which  a  man         (n)  See  Williams,  R.  P.  183, 

may   afterwards    aoqnire    shall  20(;h  ed. 


96 


OF  CHOSKS  IN  POSSESSION. 


Married 
woipeD. 


Oatlaw. 


ConrictB. 


of  real  estate  and  chattels  real  (c).  Before  the  Married 
Women's  Property  Act,  1882(d),  came  into  operation, 
married  women  also  were  incapable  of  making  any 
disposition  of  personal  chattels,  except  such  as  might 
have  been  settled  in  equity  in  trust  for  their  own  sqMrate 
tLse;  for  marriage  was  an  absolute  gift  in  law  of  all  the 
wife's  choses  in  possession  to  her  husband,  as  well  those 
she  was  possessed  of  at  the  time  of  the  marriage,  as  those 
which  came  to  her  during  her  coverture  («).  Where  a 
person  is  outlawed,  or  put  out  of  the  protection  of  the 
law,  as  he  may  be  by  due  process,  if  he  fly  from  justice 
upon  criminal  proceedings  against  him,  his  goods  and 
chattels  become  forfeited  to  the  Crown  (/).  An  outlaw, 
therefore,  cannot  make  any  valid  disposition  of  his 
chattels  after  the  title  of  the  Crown  to  have  them  has 
accrued;  and  any  previous  disposition  of  them  made 
with  intent  to  avoid  the  forfeiture  will  be  void(^). 
Formerly,  the  goods  of  a  person  convicted  of  treason 
or  felony  were  forfeited  on  conviction  to  the  Crown  (h) ; 
but  an  Act  of  1870  abolished  the  forfeiture  of  chatteb 
in  this  case  (i).  By  the  same  Act  (k),  however,  convicts, 
or  persons  against  whom  judgment  of  death  or  penal 
servitude  has  since  the  Act  been  pronounced  or  recorded 


(c)  See  WiUiamB,  B.  P.  287— 
292,  20th  ed.;  2  Wme.  V.  &  P. 
785  M.,  801  Mf. 

(d)  Stat.  45  &  46  Viot.  c.  75. 
le)  Co.  Litt.    300  a;    1   Rop. 

Husb.  and  Wife,  169.  See  po$t, 
the  chapter  on  Husband  and 
Wife;  Williams'  Conveyancing 
Statutes,  373—392. 

(/)  4  Black.  Comm.  319.  In 
practice,  however,  outlawry  is 
rarely  resorted  to:  Short  and 
Mellor*s  Crown  Practice,  384. 
Outlawry  might  formerly  take 
place  in  civil  proceedings  also :  3 
Black.  Comm.  283,  284;  anU, 
p.  18,  n.  (ch  hut  this  having 
become  obsolete  in  practice,  was 
abolished  by  stat.  42  &  43  Vict, 
c.  59. 

(y)  See  3  Bep.  82  b.  ;  4  Black. 


Gomm.  387, 388 :  Perhtna  v.  Brad- 
ley, 1  Hare,  219,  227;  Chaume  v. 
BaylU,  38  Beav.  351,  356. 

(h)  Black.  Comm.  ii.  421,  iv. 
386;  see  also  stat.  9  Goo.  II. 
C.82,  s.  8;  RoberU  v.  Walker,  1 
Bass.  &  M.  752, 766 ;  32  B.  B.  318 ; 
8toke$  ▼.  Holden,  1  Keen,  145 ;  Be 
Thompson't  TrwU,  22  Beav.  506. 
Felons  might  dispose  of  their  goods 
in  good  faith  and  for  value,  bat 
not  otherwise,  after  the  crime  and 
before  conviction;  see  previous 
note.  Forfeiture  of  chattels  for 
flight  (ante,  p.  9),  having  become 

Sraotioally   obsolete    (4    Black. 
k>mm.  387),  was  abolished   by 
stat.  7  &  8  Geo.  IV.  o.  28,  a.  5. 
(i)  Stat.  33  &  34  Vict.  c.  23,  s.  1. 
(ft)  Sects.  6,  8. 
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for  treason  or  felony,  are  incapable,  while  subject  to 
the  operation  of  the  Act,  of  alienating  or  charging  any 
property,  or  of  making  any  contract.  And  an  adminis- 
trator of  any  convict's  property  may  be  appointed,  in 
whom  all  his  real  and  personal  property  shall  vest,  to 
le-vestin  the  convict  or  Ids  representatives,  on  his  death, 
bankrapt-cy,  completion  of  his  term  of  punishment,  or 
pardon  (I).  But  these  di9abilities  on  the  part  of  a 
convict  are  suspended  while  he  is  lawfully  at  large 
under  any  licence  (m). 

There  is  no  prohibition  on  the  alienation  of  chattels  Gifts  to  oor- 
personal  to  a  corporation,  such  as  exists  in  the  case  of  j^^^jtl^' 
land(n),  nor  is  the  alienation  of  chattels  personal  for 
charitable  purposes  placed  under  any  restriction  (o). 
But  conveyances  of  chattels  tending  to  defraud  creditors 
are  liable  to  become  void,  as  against  them,  as  we  shall 
presently  see ;  and  so  are  voluntary  conveyances  in  the 
event  of  the  bankruptcy  of  the  conveying  party  within 
ten  years  after  their  making  (p). 


§  2.  0/  Alienation  for  Debt 

Choses  in  possession  have  long  been  liable  to  involun- 
tary alienation  for  the  payment  of  the  debts  of  their 
owner,  both  in  his  lifetime  and  after  his  death.  As  a 
rule,  the  contracting  of  a  debt  merely  gives  the  creditor 
the  right  to  sue  the  debtor  personally  for  the  money 
dae,  and  it  is  not  until  the  former  has  obtained  the 
judgment  of  a  court  of  justice  in  his  favour  that  he  can 
proceed  to  obtain  satisfaction  of  his  claim  out  of  the 
debtor's  property  (j).    There  are,  however,  certain  cases  DiatresB. 

(0  Sects.  7, 9, 10, 18.  ed. ;  1  Wms.  V.  A  P.  383  iq. 

(»)  Sect.  30.  (i>)  Stats.  13  Eliz.  c.  5;   4G  & 

(»)  See  WUliams,   B.   P.  75,  47  Vict.  c.  52,  as.  4, 47,  48. 

295,  20th  ed.;  2  Wms.  V.  A  P.  (a)  See  WilUams,  B.  P.  2G1, 

^2  ig.  20th  ed. ;  ante,  pp.  18,  30. 

(o)  See  Williams,  B.  P.  76, 20th 

W.P.P.  7 
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iu  which  chattels  may  be  distrained  and  sold  to  satisfy 
a  claim  against  their  owner,  without  his  having  been 
sued  for  payment  (r).  The  most  important  are  the 
following: — In  the  case  of  rent  service («)  being  in 
arrear,  the  landlord  is  entitled  by  the  common  law  to 
distrain  all  chattels  (except  those  privileged  firom  dis- 
tress) (Q  which  are  found  upon  the  premises  in  respect 
of  which  the  rent  is  due(t^);  and  he  is  enabled  by 
statute  to  have  the  distrained  goods  sold  to  satisfy  lus 
claim  (a;).  The  same  remedy  by  distress  is  given  by 
statute  (y)  in  the  case  of  rent  seek,  as  in  the  case  of 
rent  reserved  upon  lease.  Chattels  may  also  be  seized 
and  sold,  without  suit,  imder  prerogative  process  duly 
issued  for  the  purpose,  to  satiafy  a  debt  due  from  their 
owner  to  the  Crown  (z).  And  under  various  statutes, 
chattels  may  be  distrained  and  sold  to  satisfy  land  tax, 
income  tax  and  inhabited  house  duty  unpaid  after 
demand  (a),  and  parochial  or  borough  rates  unpaid 
after  a  summons  for  their  payment  (b), 

EzeouttoQ  Except  in  the  case  of  seizure  under  a  distress  or 

against  ^  s.  pj^j-Qg^ti  ve  process,  chattels  are  only  liable  to  involuntary 
alienation  for  debt,  in  the  owner's  lifetime,  in  execution 
of  a  judgment  obtained  against  him,  and  upon  his  bank- 
ruptcy. If  judgment  be  obtained  in  the  High  Court  of 
Justice  for  the  recovery  or  payment  of  a  sum  of  money, 
the  judgment  debtor's  goods  and  chattels  may  be  taken 

(r)  3  Black.  Oomm.  6  m.  8.  5 ;    Bee  WilliamB,  B.  P.  417, 

(«)   See  WilliamB,  K.  P.  327,  20th  ed. 

20th  ed.  (s)  See  Manning's  Exchequer 

(0  Ab  to  these  aee  Woodfall,  Practice,  pt  i.  bk.  i.,  2nd  ed,; 

Landlord  and    Tenant,  p.    495,  Chitty  on  the  Prerogativee  of  the 

17th  ed.  Grown,  oh.  xii. ;  stat.  28  A  29 

(u)   3  Black.  Gomm.    8;   see  Vict.  c.  104,  b.  47. 

Woodfall,  Landlord  and  Tenant,  (a)  Stat.  43  &  44  Vict  o.  19, 

ch.  zi.,    17th  ed.,  bb  to  diBtrcBS  bb.  85, 86 ;  EUioU  t.  Tates^  1900, 

for  rent  generally.  2  Q.  B.  370. 

(aj)  Stat.  2  Wm.  &  Mary,  c.  5;  (6)  See  etat.    12   &    13  Vict 

Bee  Mite,  p.  64 ;  Woodfall,  Land-  c.  14 ;  Index  to  Statatea,  tit.  Dis- 

lord  and  Tenant,  pp.    538   iq.,  tresa;  LumtdenY,  BwmdL  1898, 

17th  ed.  2  Q.  B.  177. 

(y)  Stat.    4   Geo.   II.    o.    28, 
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in  execntion  and  sold  under  the  writ  of  fijvri  fcMa& 

ifi.fa.)  (e).     This  writ  is  of  very  ancient  date,  and  is  Writ  of  fieri 

usually  said  to  be  given  by  the  common  law ;  though 

some  suppose  that  its  name  arose  from  the  wording  of 

the  statute  of  Edward  I.  (d),  by  which  the  writ  of  elegU 

was  provided  («).     The  writ  directs  the  sheriff  to  cause 

the  amount  of  the  judgment  debt  to  be  realized  out  of 

the  goods  and  chattels  of  the  debtor,  qtiod  fieri  facias 

de  bonis  et  ccUaUis,  &c. ;    and  a  sale  of  the  goods  is 

made  by  the  sheriff  accordingly  (/).     Goods,  however, 

are  not,  as  lands  formerly  were,  affected  by  the  mere 

entry  of  a  fudgment  of  a  court  of  law  against  the  owner. 

The  debtor  was  always  allowed  to  alienate  his  goods 

until  the  writ  of  execution  was  issued ;  although  by  a 

fiction  of  law  all  judicial  proceedings,  writs  of  execution 

included,  formerly  related  back  to  the  first  day  of  the 

term  to   which   they  belonged  (y).     Groods,  therefore, 

which  had  been  sold  after  the  first  day  of  a  term,  might 

yet  practically  have  been  seized  under  a  writ  of  fi.fa, 

relating  back  to  that  day,  but  subsequently  issued.    To  Statute  of 

remedy  this  evil,  it  is  enacted  in  the  Sale  of  Goods  Act, 

1893  (A),  in  place  of  one  of  the  sections  of  the  Statute 

of  Frauds  (t),  that  a  writ  of  Jieri  facicis  or  other  writ  of 

(e)  Sec  Bales  of  the  Supreme  tion  (C.  2).    By  stat.  8  Anne,  c.  18 

Coort,  1883,  Order  XLH.  r.  3,  (a  14  ia  Buffhead),  s.  1,  amended 

and  Appx.  H.  No.  1,  where  the  by  7  &  8  Vict  c.  96,  b.  67,  the 

fbrmof  the  writ  of)2./a.  isgiren.  landlord  Ib  given  a  right  to  be 

(d)  Stat.  13  Edw.  I.  c.  18,  oaUed  paid  one  year's  arrears  of  rent,  or 
the  Btatnte  of  Westminster  the  not  more  than  four  weeks*  arrears 
SeocHid.  See  Williams,  B.  P.  262,  where  the  tenement  is  let  at  a 
2<Hhed.  weekly  rent,  or  not  more  than 

(e)  Bao.  Abr.  Execntion  (G).         four    terms'    arrears  where  the 
(/)  The  common  law  rule  was      tenement   is   let  for  any  other 

that,  under  the  writ  of  fl.  fa.,  term  less  than  a  year,  before  any 

the  sheriff  oould  only  seize  such  eoods  taken  in  execution  against 

things  aa  he  oonld  sell ;  Legg  v.  his  tenant  are  removed  from  off 

Evans,  6  M.  A;  W.  36,  41 ;  but  the  premises ;  see  Se  Mackenzie^ 

l^  Stat  1  &  2  Yict.  o.  110,  s.  12,  1899,  2  Q.  B.  566. 

the  sheriff  was    empoweied   to  (g)  Com.  Big.  tit.  Execution 


and  bank  notes  as  (D.  2);  Anon.,  2  Vent.  218.    See 

well,  and  also  tangible  securities  2  Sngd.  Vend.  &  Pur.  9th  ed.  198. 

for  monejr,  snoh  as  bills  of  ex-  (Ji)  Stat.  56  &  57  Vict.  c.  71, 

e^Dge,  notefl,  cheques,  or  bonds,  s.  26. 

all  of  which  were  farmerly  exempt  (0  Stat.  29  Car.  U.  o.  3,  s.  16. 
&m  seisare ;  Bac.  Abr.  Exeou. 

7— a 
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execution  against  goods  shall  bind  the  property  in  the 
goods  of  the  execution  debtor  as  from  the  time  when 
the  writ  is  delivered  to  the  sheriff  (A)  to  be  executed ; 
and,  for  the  better  manifestation  of  such  time,  it  shall 
be  the  duty  of  the  sheriff,  without  fee,  upon  the  receipt 
of  any  such  writ  to  endorse  upon  the  back  thereof  the 
hour,  day,  month,  and  year  when  he  received  the  same. 
And  it  is  further  provided  in  the  same  Act  of  1893  (/), 
in  place  of  an  enactment  of  1856  (m),  that  no  such  writ 
shall  prejudice  the  title  to  such  goods  acquired  by  any 
person  in  good  faith  and  for  valuable  consideration, 
unless  such  person  had  at  the  time  when  he  acquired 
liis  title  notice  that  such  writ,  or  any  other  writ  by 
virtue  of  which  the  goods  of  the  execution  debtor  might 
be  seized  or  attached,  had  been  delivered  to  and  remained 
unexecuted  in  the  hands  of  the  sheriff.     Goods  and 
chattels  may  therefore  be  safely  alienated,  although 
judgment  exist  against  their  owner,  provided  a  writ  of 
execution  be  not  actually  in  the  hands  of  the  sheriff; 
and  even  in  this  last  event,  a  good  title  will  be  acquired 
by  any  person,  who  takes  them  in  good  faith  and  for 
valuable  consideration,   without  notice  of  a  writ  of 
execution  having  been  delivered  to  the  sheriff  and 
remaining  unexecuted  in  his  hands.    Formerly,  besides 
the  sale  of  goods  under  the  writ  of  fieri  facias,  there 
L6?ari  facias,   might  also  be  a  writ  of  levari  facias,  by  which  the  sheriff 
levied  the  com  and  other  present  profit  which  grew  on  the 
judgment  debtor's  lands,  together  with  the  rents  then  due, 
and  the  cattle  thereon  (n).     But  this  writ,  having  long 
fallen  out  of  use  (o),  was  abolished  in  civil  proceedings 
by  the  Bankruptcy  Act,  1883  (p).    And  formerly  goods 

(k)  In  this  section  the  term  6  Ex.  208.    Bee  Hofmn  T.  TKd- 

**  sheriff"    includes    any    officer  luaon,  L.  B.  2  Q.  B.  642,  qu  f 

charged  with  the  enforcement  of  (n)  2  Wms.  Saunders,  G8,  a, 

a  writ  of  execution.  n.  (1). 

(0  Stat.  66  &  67  Vict.  c.   71,  (o)  See  3  Black.  Comm.  417. 

s.  26.  (p)  Stat.  46  <fe  47  Vict.  c.  52, 

(to)  Stat.  19  &  20  Vict.  o.  79,  s.  146,  sub-s.  2. 
s.  1 ;  QladUtane  t.  Padwiek,  L.  B. 
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might  be  taken  in  execution  under  a  writ  of  elegit,  by  Elegit 
which  the  goods  of  the  debtor  were  delivered  to  his 
creditor  at  an  appraised  value,  together  with  possession 
of  his  lands  (q).     But  under  the  Bankruptcy  Act,  1883, 
the  writ  of  elegit  no  longer  extends  to  goods  (r). 

Chattels  may  be  seized  and  sold  in  execution  of  Jadgn^nto  of 
jadgments  obtained  in  inferior  courts  («),  of  which  Soi^SK^ 
the  county  courts  (^)  are  now  the  most  important, 
as  well  as  under  a  writ  of  Ji.  fa,  issuing  out  of  the 
High  Court  (u).  And  the  seizure  of  the  goods  of  any 
person  under  process  in  an  action  in  any  court,  or  in 
any  civil  proceeding  in  the  High  Court,  followed  by  the 
sale  of  the  goods  or  their  retainer  by  the  sheriff  for 
twenty-one  days,  is  now  an  act  of  bankruptcy  (a;).  But 
an  execution  levied  by  seizure  and  sale  of  the  debtor's 
goods  is  not  invalid  for  this  reason  only ;  and  a  purchaser 
of  goods  in  good  faith  on  a  sale  by  the  sheriff  in  all 
cases  acquires  a  good  title  to  them  as  against  the  debtor's 
trustee  in  bankruptcy  (y).  As  we  shall  hereafter  see, 
under  the  bankruptcy  law,  a  judgment  creditor  is  liable, 
in  certain  cases,  to  be  deprived  of  the  fruits  of  an  execu- 
tion in  favour  of  the  creditors  generally  (2).    The  wearing 

(q)  PuUm  y.  Purbeeke,  1  Ld.  Vict.  c.  54,  oeriifioates  of  jadg- 

Rajm.  346;   Ex  parte  Abbot,  re  ments  of  the  Baperior  oonrts  of 

Oomriay^  15  Ch.  D.  447;  Hough  England,   Scotland    or    Ireland 

T.  Jfmdus,  12  Q.  B.  D.  244 ;  see  may  be  registered  in  a  superior 

WiUiama,  B.  P.  262, 20th  ed.  conrt  in  the  other  parts  of  the 

(r)  Stat  46  &  47  Vict.  c.  52,  United  Kingdom,  when  the  same 
■a.  146  (sab-«.  IX  169  and  Fifth   .  proceedings   may   be   taken   on 

Sebednle ;  Hough  v.  Windua,  12  such  certificate  as  if  it  were  a 

Q.  B.  D.  224.  judgment  of  the  conrt  in  which 

(O  As  to  local  inferior  oonrts,  it  is  registered ;  see  Be  Wateon, 

■ee    3    Steph.    Gomm.    316    9q.,  1893,  1  Q.  B.  21 ;  Ba  Low,  1894, 

11  th  ed. ;  Elphinstone  &  Clark  on  1  Gh.  147. 
Searches,  54.  (x)  Stat.  53  <fe  54  Vict.  0.  71, 

(OSeestet.  51ft52yict.c.  43,  s.  1;  Figg    v.    Moore,    1894,    2 


146  «g.  Q.  B. 

(fit)  As  to  the  removal  of  jndg-  (y)  Stat.  46  ft  47  Vict.  0.  52, 


of  the  inferior  courts  into  s.  46,  sub-s.  3, 
the  High  Conrt,  in  order  that  (s)  See  stats.   46  &   47  Vict. 

execution  may  be  had  thereuuder  c.  52,  s.  45 ;  53  &  54  Vict.  c.  71, 

sgainst    the    debtor's    freehold  s.  11,  stated  in  the  chapter  on 

lands,  see  WiUiams,  B.  P.  271,  Bankruptcy,  poni. 
20tb  ed.    Under  stat.  31  &  82 
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The  court 
may  order  a 


apparel  and  bedding  (a)  of  any  judgment  debtor  or  his 
family,  and  the  tools  and  implements  of  his  trade  (not 
exceeding  in  the  whole  the  value  of  five  pounds),  are 
protected  from  seizure  under  any  execution  or  order  of 
any  court  against  his  goods  and  chattels  (b).  When  goods 
or  chattels  have  been  seized  in  execution  under  process 
of  the  High  Court,  and  any  claimant  alleges  that  he  is 
entitled,  imder  a  bill  of  sale  or  otherwise,  to  the  goods 
or  chattels  by  way  of  security  for  debt,  the  court  or  a 
judge  may  order  a  sale  of  the  whole  or  a  part  thereof, 
and  direct  the  application  of  the  proceeds  of  the  sale  in 
such  manner  and  upon  such  terms  as  may  be  just  (c). 


Execution 
against  equit- 
able interetts 
in  chattels. 


Under  the  writ  of /./a.,  the  sheriff  could  only  seize 
or  sell  chattels  of  which  the  judgment  debtor  was  the 
legal  owner  (d).  If  the  latter  were  merely  entitled  to 
an  equitable  interest  in  goods,  as  when  they  were  held 
on  trust  for  him  or  he  had  only  an  equity  of  redemption, 
and  execution  against  the  goods  were  thus  prevented  at 
law,  the  judgment  creditor  might  sue  in  a  court  of 
equity  for  assistance,  and  so  obtain  a  lien  in  equity  on 
his  debtor's  interest  in  the  goods  (e).  Since  the  Judi- 
cature Acts,  the  same  relief  may  be  obtained  by  the 
appointment  of  a  receiver,  where  any  impediment  exists 
against  taking  goods  in  execution  at  law  (/). 


Bankruptcy.         Choses  in  possession  are  also  liable  to  alienation  for 


(a)  See  Davi$  v.  EarrU,  1900, 
1Q.B.729. 

(6)  Stats.  8  <fe  9  Vict.  o.  127, 
8.  8. ;  61  &  52  Vict.  o.  43,  s.  147. 

(c)  Ord.  LVII.  r.  12.  This 
rule  reproduces  in  effect  stat. 
23  ft  24  Vict.  c.  126,  s.  13,  iirhich 
was  repealed  by  stat.  46  &  47 
Vict.  c.  49,  saying  the  jurisdic- 
tion thereby  established,  and  re- 
serving the  power  of  making  rules 
of  court  as  to  the  matters  con- 
tained therein.  See  ScarleU  t. 
Han»on,  12  Q.  B.  D.  218;  Stem 
▼.  Tegner,  1898,  1  Q.  B.  37. 


(d)  8eoU  T.  SehoUy,  8  East, 
467 ;  9  R.  R.  487. 

(a)  Lewin  on  Trusts,  645  sg., 
6th  ed. :  1005  tg.,  11th  ed. 

(/)  See  ManekeUer  and  Liver- 
pool DiUHet  Banking  Co.  t. 
Parkintony  22  Q.  B.  D.  173; 
Le9a$99ur  t.  Ma$on  and  Barry^ 
1891,  2  Q.  B.  78,  where  the  jndg- 
ment  debtor's  goods  were  in 
the  powcDsion  of  a  third  narty 
haying  a  lien  thereon;  and  see 
Harri*  y.  BoawAamp^  1894,  1 
Q.  B.  801. 
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debt  in  their  owner's  lifetime  in  the  event  of  his  bank- 
raptcy.     When  a  debtor  is  adjudged  bankrupt,  all  such  Property  now 
property  as  may  belong  to  or  be  vested  in  him  at  the  troJjJ^    * 
commencement  of  the  bankruptcy,  or  may  be  acquired 
by  or  devolve  on  him  before  his  discharge,  becomes 
divisible  among  his  creditors,  and  vests  in  the  official 
receiver  as  trustee  for  the  purposes  of  the  Bankruptcy 
Act,  1883,  until  a  trustee  is  appointed  by  the  creditors, 
and  then  vests  in  the  trustee  so  appointed  (^).    The 
only  exceptions  are  property  held  by  the  bankrupt  on 
trust  for  any  other  person,  and  the  tools  (if  any)  of  his 
trade,  and  the  necessary  wearing  apparel  and  bedding  of 
himself,  his  wife  and  children,  to  a  value  not  exceeding 
twenty  pounds  in  the  whole  (A).     And  the  bankruptcy  Goods  in  tho 
law  farther  provides(A)  that  the  property  of  the  bankrupt  ^^"or"* 
divisible  amongst  his  creditors  shall  comprise  all  goods(t)  digowtlon  of 
being  at  the  commencement  of  the  bankruptcy  in  the  m  reputed 
fossessionj  order  or  disposition  of  the  bankrupt,  in  his  owner, 
trade  or  business  (Ar),  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances  that  he  is  the 
repuied  owner  thereof  (Q;  and  all  such  goods  vest  in 
the  trustee  in  bankruptcy  along  with  the  bankrupt's 
own  property (m).     In  order  to  bring  the  "reputed 
ownership "  clauses  of  the  bankruptcy  law  into  opera- 
tion, it  must  be  established  that  the  bankrupt  was  the 
reputed  owner  of  the  goods  of  another  as  well  as  that 
such  goods  were  in  tiie  bankrupt's  possession,  order  or 

ig)  Stet  46  ft  47  Vict.  o.  52,  (0  See  Ex  parte  Lowering,  Be 

H.  20,  21»  44,54;  see  the  chapter  J<me$,  L.  B.  9  Oh.  621 :  Ex  parte 

on  Benkniptoy  helov.  Brooks,  Be  FowUr,  23  Gh.  D.  261 ; 

(ft)  Stat.  46  &  47  Yiot.  o.  52,  decided  under  the  Bankniptcy 

fu44.  Act,  1869. 

(0  Not   iDclnding   thines   in  (m)  Stat.  46  &  47  Vict.  o.  52. 

aetixA  other  than  debte  due  or  bb.  44,  54.    For  the  previons  law, 

growing  due  to  the  bankmpt  in  see  stats.  32  &  33  Yiot.  o.  71, 

the  course  of  his  trade  or  busi-  ss.  15,  17;  12  &  13  Vict.  c.  106, 

B.   125;    5  &  6  Vict.  o.  122,  s. 


(Ik)  See  120   WaUie,  Ex  parte  59  mt.  ;  1  &  2  Will.  IV.  o.56,s.7; 

SiiU^   14    Q.    B.    D.    950 ;    B6  6  Geo.  IV.  o.  16,  s.  72 ;  21  Jac.  I. 

JeMneim,    15    Q.    B.    D.   441;  c.   19,  s.   11;    He^op  v.  Baker, 

Skarman  r.  Mamm,  1899,  2  Q.  B.  6  Ex.  740. 
679. 
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Goods  re- 
maining in 
a  mort^Bgor's 
pootoBoion  in 
his  trade  or 
bnainefls. 


disposition  with  the  consent  of  the  true  owner  (n).  For 
the  object  of  these  provisions  is  to  prevent  traders  and 
men  of  business  from  obtaining  false  credit  from  the 
possession  of  property  which  is  not  their  own.  If,  there- 
fore, there  be  in  any  trade  or  business  a  notorious  custom 
for  persons  engaged  therein  to  have  the  possession,  order 
or  disposition  of  goods  which  are  not  their  own,  such 
goods  wm  not  pass  to  the  trustee  in  bankruptcy  of  the 
person  so  in  possession  of  them.  For  in  such  a  case  he 
obtains  no  credit  from  the  possession  of  the  goods  (o). 
As  we  have  seen  (p),  goods  mortgaged  by  bill  of  sale  or 
otherwise  usually  remain  in  the  mortgagor's  possession 
until  default  be  made  in  payment  according  to  the  terms 
of  the  agreement;  and  a  mortgagor  does  not  lose  the 
reputation  of  being  owner  of  such  goods,  although  all 
property  in  them  may  have  passed  to  the  mortgagee. 
If,  therefore,  any  mortgaged  goods  remain  in  the 
mortgagor's  possession,  order  or  disposition,  in  his 
trade  or  hisineas,  they  will,  in  the  event  of  his  bank- 
ruptcy, vest  in  the  trustee  for  the  benefit  of  his  creditors 
generally  (q) ;  and  the  mortgagee  will  be  deprived  of 
his  ownership  of  the  goods  (r).  A  considerable  dis- 
advantage is  thus  attached  to  mortgages  of  goods 
employed  in  the  mortgagor's  trade  or  business;  and 


(n)  Be  WiUiam  Watson  d:  Co., 
1904,  2  K.  B.  753. 

(o)  See  WhUfteld  ▼.  Brand, 
16  M.  &  W.  282  (books  deposited 
with  a  bookseller  to  be  sold  on 
commission);  Hamilton  v.  Bell^ 
10  Ex.  545  (clocks  left  with  a 
olookmaker  to  be  cleaned) ;  HoU 
deme$8  v.  Bankin,  4  De  G.  F.  & 
J.  258,  273,  274  (an  unfinished 
ship  in  a  shipbnilder*B  possession) ; 
JEz  parte  Waikina,  Be  Ckmston, 
L.  B.  8  Ch.  520  (whisky  left  in 
the  vendor's  bonded  warehonse 
till  wanted,  according  to  the 
custom  of  the  trade  in  Liver- 
pool); Ex  parte  Wingfleld,  Be 
Florence,  10  Ch.  D.  591  (a  horse 
left  with  4  horse-dealer  on  sale 


or  return);  Craweour  v.  Salter, 
18  Gh.  D.  30;  Ex  parte  Tur- 
quand.  Be  Parker,  14  Q.  B.  D. 
636  (both  cases  of  furniture  hired 
by  hotel-keepers  according  to 
their  usual  custom). 

(p)  AnU,  p.  88. 

{q)  ByaU  ▼.  BoUe,  I  Atk.  165, 
170 :  S.  G.  1  Yes.  son.  348 ;  Freeh- 
ney  v.  Carriek,  1  H.  &  N.  653 ; 

rakman  v.  MUUr,  12  G.  B. 
8.  659;  Homsby  y.  MiUer, 
1  E.  &  E.  192;  BtanefiM  v. 
Cvbiti,  2  Do  G.  &  J.  222; 
Badger  v.  8hav),  2  £.  &  E. 
472;  Ex  parte  Harding,  L.  B. 
15  Eq.  223. 
(r)  Ante,  p.  24,  n.  (w). 
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this  is  not  removed  by  due  registration  of  the  mortgage 
under  the  present  Bills  of  Sale  Acts  (8).  It  is  true 
that  by  the  Bills  of  Sale  Act,  1878,  grantees  under 
bills  of  saler  duly  registered  in  accordance  with  the 
Act  were  protected  against  the  inconvenience  in  ques- 
tion (^).  But  this  protection  was  withdrawn  by  the 
Bills  of  Sale  Act,  1882  (w),  from  all  bills  of  sale  given 
by  way  of  security  for  the  payment  of  money  and  not 
duly  registered  before  the  commencement  of  that  Act  (05). 
Absolute  assignments  of  chattels  (y)  duly  registered 
under  the  Act  of  1878  are  however  still  protected 
from  the  operation  of  the  "reputed  ownership" 
clauses  of  the  bankruptcy  law,  notwithstanding  that 
the  goods  remain  in  the  assignor's  possession  after 
the  assignment  (z). 

On  the  decease  of  any  person,  his  chattels  have  Alienation  for 
always  been  liable  to  the  payment  of  his  debts  of  every  d^th/*^^ 
kind  (a).  The  creditor's  remedy  is  either  to  sue  the 
executor  or  administrator  (6)  of  the  deceased,  when 
execution  can  be  had  against  the  goods  of  the  testator 
or  intestate,  or  to  apply  under  the  equitable  jurisdiction 
of  the  court  for  the  administration  by  the  court  of  the 
deceased  debtor's  estate  (0).  A  creditor  may  also  take 
proceedings  to  have  the  insolvent  estate  of  his  deceased 
debtor  administered  in  bankruptcy.  When  an  order  is 
made  for  the  administration  in  bankruptcy  of  a  deceased 
debtor's  estate,  his  personal  as  well  as  his  real  property 
vests  first  in  the  official  receiver  as  trustee,  and  then  in 
the  trustee  appointed  by  the  creditors ;  and  the  trustee 

(•)  Be  Ginger,  1897,  2  Q.  B.  (y)  Ante,  pp.  70,  71. 

461 ;  and  cases  cited  in  note  (0),  (z)  Swift  v.  PanneU,  24  Ch. 

above.  D.  210. 

(t)  Stat  41  &  42  Vict.  c.  31,         (a)  AnU,p,2;  Williams,  R.  P. 

8.  20.  20,  20th  ed. 

(fit)  Stat.  45  &  46  Vict.  c.  43,         (6)  Ante,  p.  3. 
08. 1—3,  15.  (c)  See  2  Wms.  Ezon.   1929 

(x)  Ist   Nov.    1882 ;    see   Ex  so.,  7th  ed. ;  1565  sg.,  10th  ed. ; 

parU  Itardy  Be  ChapfiU,  23  Ch.  MarHwn  ▼.  JCtr^  1904,  A.  G.  1, 

D.  409.  5  $q. 
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is  empowered  to  realize  the  same  by  sale  or  otherwise, 
and  to  distribute  the  proceeds  among  the  creditors  of 
the  deceased (({).  If  a  deceased  debtors  goods  be 
distributed  by  his  executor  or  administrator  without 
payment  of  his  debts,  whether  through  ignorance  of 
them  or  otherwise,  Ids  creditors  have  the  right  to 
follow  the  goods  in  the  hands  of  all  persons,  who  may 
acquiro  them  otherwise  than  for  valuable  consideration 
without  notice  of  the  creditor's  claims  (e). 


Conveyanoea 
tendiof?  to 
defrsiid 
orediton. 


By  a  statute  of  the  reign  of  Elizabeth  (/),  the  gift  or 
alienation  of  any  lands,  tenements,  hereditaments,  ffoods 
and  chatleh,  made  for  the  purpose  of  delaying,  hindering 
.or  defrauding  creditors,  is  rendered  void  as  against  them 
unless  made  upon  good,  which  here  means  valuable,  con- 
sideration, and  bond  fide  to  any  person  not  having  at  the 
time  of  such  gift  any  notice  of  such  fraud.  No  such  gift 
or  alienation  of  chattels  is  therefore  of  any  avail  against 
the  claim  of  a  judgment  creditor  to  take  the  same  in 
execution,  or  the  title  of  the  debtor's  trustee  in  bank- 
ruptcy, or  against  creditors  who  take  proceedings  to 
secure  payment  of  their  debts  out  of  the  debtor's  estate 
after  his  death  (g).  The  fraudulent  purpose  intended  by 
the  statute  of  Elizabeth  can  of  course  only  be  judged  of 
by  circumstances.  Thus  it  has  been  held  that  if  the 
owner  of  goods  make  an  absojlute  assignment  of  them 
by  deed  to  one  of  his  creditors,  and  yet  remain  in  the 
possession  of  the  goods,  such  remaining  in  possession 
is  a  badge  of  fraud,  which  renders  the  assignment  void, 
by  virtue  of  the  statute,  as  against  the  other  creditors  (h). 


(d)  Stat.  46  &  47  Viot  c.  62, 
8. 125,  amended  by  53  &  54  Vict, 
c.  71,  8. 21. 

(e)  March  v.  MutwU,  3  My.  & 
Cr.  31,  40—42;  Spaekman  ▼. 
Timbrell,  8  Sim.  258 ;  DUha  v. 
Broadmeady  2  Giff.  113 ;  2  De  G. 
F.  &  J.  566 ;  Jervii  y.  Wblfentanj 
L.  B.18Eq.l8;  Hunter  v.  Young, 
4  Ex.  D.  256  :  see  Hooper  v.  Smart, 


1  Ch.  D.  90;  make  r.  Oale,  32 
Ch.  D.  571. 

(/)  Stat.  13  Eliz.  c.  5. 

(g)  Riehardion   v.  SmaUtGood, 
Jao.  552. 

(h)  Twyne'e  eaee,  3  Rep.  80  b 
1  Smith's  Leading  Cases,  1 
Edwarde  ▼.  Harben,  2  T.  R.  587 
1  R.  R.  548. 
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But  if  the  assignment  be  made  by  way  of  mortgage  to 
secure  the  payment  of  money  at  a  future  day,  with  a 
proviso  that  the  debtor  shall  remain  in  possession  of 
the  goods  until  he  shall  make  default  in  payment  (i), 
the  possession  of  the  debtor,  being  then  consistent  with 
the  terms  of  the  deed,  is  not  regarded  in  modem  times 
as  rendering  the  transaction  fraudulent  within  the  mean- 
ing of  the  statute  (k).  It  has  been  decided  that  a  band 
fide  sale  or  alienation  of  chattels,  though  made  to  secure 
or  satisfy  a  creditor,  is  not  void  under  the  statute  of 
Elizabeth,  merely  because  it  is  made  with  the  intention 
of  defeating  an  expected  execution  at  suit  of  another 
creditor  (Z).  Under  the  bankruptcy  law,  however,  con-  Fwudulent 
veyances  of  property  made  by  any  person  unable  to  pay  om  crSiTor 
his  debts  as  they  become  due  out  of  his  own  money,  ^^^'  others, 
with  a  view  of  giving  one  of  lus  creditors  a  preference 
over  the  others,  becomes  void,  as  against  his  trustee  in 
bankruptcy,  if  he  be  adjudged  bankrupt  on  a  petition 
presented  within  three  months  after  the  conveyance  (m). 
And  under  the  bankruptcy  law  (n),  fraudulent  convey- 
ances of  property  are  void,  as  against  a  trustee  in 
bankruptcy ;  and  voluntary  settlements  of  any  property 
become  void,  if  the  settlor  be  adjudged  bankrupt  within 
two  years  after  making  them,  and  are  further  liable  to 
become  void,  if  he  be  adjudged  bankrupt  within  ten 
years  after  making  them,  unless  it  can  be  proved  that 

(0  -^nttf*  p>  ^.  Davidion'B   Precedents,   vol.  ii. 

(k)  EdmrdM  y.  Harden,  2  T.  B.  part  2,  pp.  145—147, 4th  ed. ;  Kx 

5S7:  1  B.  B.  548 ;  MairUnddle  y.  parU  Sparrow,  2  De  G.  M.  &  G. 

Booth,  3  B.  ft  Ad.  498;  Seed  ▼.  907. 

WUmot,   7   Bing.    577.    If  the  (Q  Food  v.  D/xte,  7  Q.  B.  892  r 

mortgagor  shonld  retain  posBes-  Hale  y.  Saloon  Omnilnu  Co.y  4 

sion  after  default  in  payment  at  Brew.  492 ;  Qladttons  y.  Padwick, 

the  time  specified,  it  may  possibly  L.  B.  6  Ex.  203,  209,  211;  and 

be  doabted  whether  the  security  see  AUon  r,  Harri9ony  L.  B.  4  Gh. 

would  not  then  be  yoid  as  against  622;  Maton  y.  Briton,  d:c,  A$9n.f 

creditors  under   the    statute   of  Lim.,  4  Times  L.  B.  755. 

Slixabeth,  for,  by  the  terms  of  (m)  Stat.  46  &  47  Vict.  o.  52, 

the  deed,  the  mortgagor  is  only  s.  48. 

to  enjoy  possession  untU  default  (n)  Sects.  4, 47 ;  see  the  chapter 

Bot  the  better  opinion  is  that  on  Bankruptcy,  below. 
the  deed  will  still  be  good.    See 


Acti. 
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at  the  time  of  making  the  settlement  he  was  able  to 
pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  that  his  interest  in 
such  property  passed  to  the  trustee  of  such  settlement 
on  the  execution  thereof.  The  protection  of  creditors 
against  secret  mortgages  or  assignments  of  chattels  is 
Bills  of  Sale  also  one  of  the  objects  of  the  Bills  of  Sale  Acts  (o),  to 
which  we  have  before  referred  (p).  As  we  have  seen, 
their  scheme  is  to  secure  the  publicity  of  registration 
for  all  written  assurances  of  the  property  in  goods, 
which  remain  in  the  assignor's  possession.  We  may 
add  that  assignments  of  chattels  required  to  be  roistered 
under  the  Bills  of  Sale  Act,  1878  (q),  may  become  void, 
for  want  of  compliance  with  the  Act,  not  only  as  against 
the  assignor's  execution  creditors  and  trustee  in  bank- 
ruptcy, but  also  as  against  his  assignees  under  any 
assignment  for  the  benefit  of  his  creditors. 

(o)  8t«U.  41  &  42  Vict.  c.  31 ;      (A). 
45  A  46  Vict,  c  43,  replacing  an  (p)  Ante,  pp.  71, 79,  90-92. 

Act  of  1854 ;  see  pod.  Appendix         (q)  Ante,  pp.  71, 92. 
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CHAPTER   III. 

OF  SHIPS. 

Thisre  is  one  important  class  of  choses  in  possession 
which  the  policy  of  the  law  has  rendered  subject  to 
peculiar  roles,  namely,  ships  and  vessels.    The  law  on 
this  subject  is  now  contained  in  the  Merchant  Shipping 
Act,  1894(a),  which  replaced  the  Merchant  Shipping 
Act,  1854(6),   and    the  Acts    amending    it.      Every 
British  ship,  with  a  few  unimportant  exceptions,  is  BritUh  shipi. 
required  to  be  registered  (c) ;  and  no  ship  is   to   be 
deemed  a  British  ship  unless  owned  wholly  by  natural- 
bom  British  subjects,  persons  duly  naturalized  or  made 
denizens  who  have  thereupon  or  subsequently  taken  the 
oath  of  allegiance  to  the  King  and  are  either  resident 
in  His  Majesty's  dominions  or    partners  in  a  firm 
actually    carrying    on    business    in    His    Majesty's 
dominions,  or  bodies  corporate  established  under  and 
subject  to  the  laws  of  some  part  of  His  Majesty's 
dominions  and  having  their  principal  place  of  business 
in  those  dominions  (d).      Nothing  contained  in  the 
Naturalization  Act,  1870  («),  is  to  qualify  an  alien  to 
!« the  owner  of  a  British  ship ;  and  any  natural- born 
British  subject,  who  has  become  a  citizen  or  subject  of 
any  foreign  state,  is  not  qualified  to  be  the  owner  of  a 
British  ship,  unless  he  has  subsequently  taken  the  oath 
of  all^iance  to  the  King  and  is  either  resident  in  His 
Majesty's  dominions  or   partner  in  a  firm  actually 
carrying  on  business  there  (/).     The  registration  of 

(a)  Stat  57&5S  Viet.  o.  60.  104,  8.  18. 

(6)  Stat  17  &  18  Vict.  o.  104.  (e)  Stat.  33  Vict.  o.  14,  8.  14 ; 

(e)  Stat.  57  ik  58  Vict  o.  60,  anU,  p.  95. 
to.  2,  3,  leplaoing  17  &  18  Vict.         (/)  Stat.  67  &  58  Vict.  c.  60, 

e- 101,8. 19.  8.  1,  replacing  17  &  18  Vict.  c. 

W  Stat.  57  &  58  Vict,  c.  60,  104,  8. 18. 
B-  ],  replacing  17  &  18  Viot.  a 
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ships  is  made  by  the  chief  officer  of  cuatonis  at  any 
port  in  the  United  Kingdom  or  Isle  of  Man  approved 
by  the  commissioners  of  customs  for  the  r^istry  of 
ships,  and  by  other  officers  in  the  colonies  and 
possessions  abroad  (g). 

Property  in  The  property  in  every  ship  is  divided  into  sixty-four 

Glided  ^to*    ^J^^ics;  and,  subject  to  the  provisions  of  the  Merchant 
Mxtj-foor        Shipping  Act  with  respect  to  joint  owners  or  owners  by 
'^  transmission,  not  more  than  sixty-four  individuals  shall 

be  entitled  to  be  registered  at  the  same  time  as  owners 
of  any  one  ship;  but  this  rule  shall  not  affect  the 
lieneficial  title  of  any  number  of  persons,  or  of  any 
company  represented  by  or  claiming  under  or  through 
any  registered  owner  or  joint  owner.  A  person  shall 
not  be  entitled  to  be  registered  as  owner  of  any 
fractional  part  of  a  share  in  a  ship;  but  any  number  of 
persons  not  exceeding  five  may  be  registaed  as  joint 
owners  of  a  ship,  or  of  a  share  or  shares  therein.  And 
joint  owners  shall  be  considered  as  constituting  one 
person  only,  as  r^ards  the  number  of  persons  entitled 
to  be  registered  as  owners,  and  shall  not  be  entitled 
to  dispose  in  severalty  of  any  interest  in  any  ship,  or 
in  any  share  therein,  in  respect  of  which  they  are 
registered.  A  Corporation  may  be  roistered  as  owner 
No  irattfl  by  its  corporate  name  (A).  No  notice  of  any  trust, 
^e^b^.  express,  implied,  or  constructive,  shall  be  entered  in 
the  register  book  or  be  receivable  by  the  r^istrar; 
and,  subject  to  any  rights  and  powers  appearing  by  the 
register  book  to  be  vested  in  any  other  party,  the 
registered  owner  of  a  ship,  or  of  a  share  therein,  shall 
have  power  absolutely  to  dispose,  in  manner  provided 
in  the  Act,  of  the  ship  or  share,  and  to  give  effectual 


..'i 


g)  8tat.  57  &  58  Vioi  a  60,  8.  5,  raplaoiog  17  &  18  Viot.  o. 

I,  replacing  17  &  18  Viot.  o.  104,  b.  37,  as  amoDded  bv  43  &  44 

104,  8.  80.  Vict.  0.  18. 
ih)  Stat.  67  &  68  Vict.  c.  60, 
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receipts  for  any  money  paid  or  advanced  by  way  of 
consideration  (i).     But  the  intention  of  the  Act  is,  Bnt  equities 

IDAy  DO 

that,  without  prejudice  to  the  provisions  contsoned  in  anforoed. 
the  Act   for   preventing  notice  of  trusts  from  being 
entered  on  the  roister,  and  without  prejudice  to  the 
powers  of  disposition  and  of  giving  receipts  conferred 
hy  the  Act  on  registered  owners  and  mortgagees,  and 
without  prejudice  to  the  provisions  contained  in  the  Act 
relating  to  the  exclusion  of  unqualified  persons  from 
the  ownership  of  British  ships,  interests  arising  under 
contract  or  other  equitable  interests  may  be  enforced 
by  or  against  owners  and  mortgagees  of  ships  in  respect 
of  their  interest  therein,  in  the  same  manner  as  in 
respect  of  any  other  personal  property  {k).    It  is  held, 
that  although  under  these  provisions  the  Courts  may 
recognize  and  give    effect    to  equitable    interests  in 
ships  (/),  they  cannot  (in  the  absence  of  fraud)  allow  an 
equitable  title  to  prevail  over  a  title  obtained  from  the 
r^^tered  owner  by  an  assurance  duly  made  and  regis- 
tered in  accordance  with  the  Act.   Thus  an  unregistered 
equitable  charge  upon  a  ship  will  be  postponed  to  a 
subsequent  legal  mortgage    made  and    registered    as 
provided  in  the  Act,  even  though  the  mortgage  were 
taken  with  notice  of  the  charge  (m). 

Upon  the  completion  of  the  registry  of  a  ship,  a  Certificate  of 
certificate  of  registry  is  given  {n)  ;  which  is  kept  in  the  '^'^^'y* 
custody  of  the  master,  and  is  to  be  used  only  for  the 
lawful  navigation  of  the  ship,  and  is  not  subject  to 
detention  by  reason  of  any  title,  lien,  charge,  or  interest 
whatever  had  or  claimed  by  any  owner,  mortgagee  or 

(t)  Siai  57  k  58  Vict.  c.  60,  668;  8iapletony.Haymw,2n,& 

8.  56,  replacing  17  k  18  Yiot.  c.  C.  918. 

lOi,  8.  43.  (m)  Black  v.  WiUiarM,  1895,  1 

(*)  Stat.  57  &  58  Vict  o.  60,  Ch.  408. 

aL'57,  replacing  25  &  26  Vict,  o,  (n)  Stat.  57  &  58  Vict.  c.  60, 

63, 8.  S.  B.  14,  replacing  17  &  18  Vict.  o. 

(I)  Ward  r.  Beck,  13  0.  B.  N.  S.  104,  8.  44. 
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other  person  to,  on,  or  in  the  ship(o).  Any  change 
occurring  in  the  registered  ownership  of  a  ship  is 
required  to  be  endorsed  on  her  certi6cate  of  r^istry 
either  by  the  registrar  of  the  ship's  port  of  r^istry, 
or  by  the  r^istrar  of  any  port  at  which  the  ship  arrives 
who  has  been  advised  of  the  change  by  the  registrar  of 
her  port  of  r^istry  (p).  Provision  is  made  for  granting 
a  new  certi6cate  in  the  place  of  any  which  may  be 
delivered  up,  or  may  be  mislaid,  lost  or  destroyed  (q). 

Tmntfer  of  A  registered  ship  or  a  share  therein,  when  disposed 

'**'  of  to  a  person  qualified  to  own  a  British  ship,  must  be 

transferred  by  bill  of  sale  made  in  the  form  prescribed 
by  the  Act,  or  as  near  thereto  as  circumstances  permit, 
and  executed  by  the  transferor  in  the  presence  of  and 
attested    by    a    witness    or    witnesses  (r).    But    the 
transferee  of  a  registered  ship,  or  a  share  therein,  is 
not  entitled  to  be  registered  as  owner  thereof  until  he 
has  made  a  declaration  of  transfer  stating  his  qualifica- 
tion to  own  a  British  ship,  and  that  no  unqualified 
person  or  body  of  persons  is  entitled  as  owner  to  any 
legal  or  beneficial  interest  in  the  ship  or  any  share 
therein  ($).    The  bill  of  sale,  together  with  the  declara- 
tion of  transfer,  must  then  be  produced  to  the  registrar 
of  the  ship's  port  of  registry,  who  thereupon  enters  in 
the  register  the  name  of  the  transferee  as  owner  of  the 
ship  or  share  comprised  in  the  bill  of  sale,  and  also 
endorses  on  the  bill  of  sale  the  fact  of  such  entry 
having  been  made  with  the  date  and  hour  thereof.     All 

(o)  Stat.  57  &  58  Vict.  c.  60,  ■.  c.  104,  b  55,  and  18  &  19  Vict.  c. 

15,  replacing  17  &  18  Vict.  c.  104,  91,  s.  11.    See  ChaUeauneuf  y. 

8.  50.  Captyron,  7  App.  Gas.  127. 

(p)  Stat.  57  &  58  Vict.  c.  60,  ■.  («)  Stat.  57  &  58  Vict.  c.  60.  8. 

20,  replacing  17  &  18  Vict.  c.  104,  25,  replaoinff  17  &  18  Vict,  a  104, 

8.  45.  8.  56.    In  the  case  of  a  corpora* 

(q)  Stat.  57  &  58  Vict,  c  60, 88.  tion  the  declaration  must  be  made 

17, 18,  21,  replacing  17  &  18  VicL  by  the  secretary  or  other  offloer 

c.  104,  88.  47,  48,  53.  authorized  by  the  oorpoxation  fbr 

(r)  Stat.  57  &  58  Vict.  c.  60, 88.  the  purpose ;  8tat.  57  &  58  Vict 

24,  65  (2),  replacing  17  A  18  Vict.  c.  60,  b.  61  (2). 
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bills  of  sale  are  entered  in  the  roister  book  in  the 
order  of  their  production  to  the  registrar  (^). 

All  mortgages  of  any  ship,  or  share  therein,  are  to  Mortgage  of 
be  in  the  form  prescribed  by  the  Act,  or  as  near  thereto  "^'I*- 
as  circumstances  permit ;  and  on  the  production  of  any 
such  instrument,   the  r^istrar  of  the  ship's  port  of 
r^istry  is  to  record  the  same  in  the  register  book. 
Mortgages  shall  be  recorded  by  the  registrar  in  the 
order  of  time  in  which  they  are  produced  to  liim  for 
that  purpose,  and  the  registrar  shall  by  memorandum 
under  his  hand  notify  on  each  mortgage  that  the  same 
has  been  recorded  by  him,  stating  the  day  and  hour  of 
that  record  (t^).    If  there  are  more  mort^ges  than  one 
registered  in  respect  of  the  same  ship  or  share,  the 
mortgagees  are  entitled  in  priority  one  over  the  other 
according  to    the    date    at  which   each  mortgage  is 
recorded  in  the  register  book,  and  not  according  to  the 
date  of  each  mortgage    itself,    notwithstanding    any 
express,  implied  or  constructive  notice  (v).     As  we 
have  8een(x),  a  legal  mortgage  duly  made  and  regis- 
tered in  accordance  with  the  Act  has  priority  over  an 
unr^istered  equitable  chaise,  previously  created,  not- 
withstanding that  the  mortgage  were  taken  with  notice 
of  the  charge.    Except  as  far  as  shall  be  necessary  for 
making  a  mortgaged  ship  or  share  available    as    a 
security  for  the  mortgage  debt,  the  mortgagee  shall  not 
by  reason  of  his  mortgage  be  deemed  to  be  the  owner 
of  the  ship  or  share,  nor  shall  the  mortgagor  be  deemed 
to  have  ceased  to  be  owner  thereof  (y).  Every  registered 

(0  SUt  57  &  58  Yiot  c.  60,  b.  84,  replaotng  17  &  18  Viot.  o.  104, 

26,  repUoing  17  &  18  Vict,  c  104,  b.  70.    8oe  European  Co,  T.  Boyal 

1.57.  ilfafl  (>>.,  4  K.  &  J.  676 ;   2>i0^'n- 

(»)  Stat.  57  a;  58  Vict.  c.  60,  b.  boa  v.  KUohm,  8  E.  &  B.789; 

31,  replacing  17  &  18  Vict.  c.  104,  Marriolt  t.   The  Aruihor   Sever- 

88. 66, 67.  nonary  Company,  Limited,  2  Giff. 

(«)  Stat.  57  &  58  Vict.  o.  60,  b.  457;    CoUim  y.  Lamport,  4  De 

33,  replaciDg  17  &  18  Vict.  o.  104,  G.  J.  &  S.  500 ;  Bueden  v.  Pope, 

B.69.  L.  R.  3  Ex.  269;   The  Meather 

(z)  Anie,  p.  HI.  ■»««,  Wl,  P.  143,  272. 

(y)  fltot  574  58  Viot.  a  60, 9, 


W.F.P. 
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mortgagee  shall  have  power  absolutely  to  dispose  of  tbe 
ship  or  share  in  respect  of  which  he  is  r^[istered,  and 
to  give  eflTectual  receipts  for  the  purchaae-money ;  but 
where  there  are  more  persons  than  one  r^stered  as 
mortgagees  of  the  same  ship  or  share,  a  subsequent 
mortgagee  shall  not,  except  under  the  order  of  a  court 
of  competent  jurisdiction,  sell  the  ship  or  share  without 
the  concurrence  of  every  prior  mortgagee  (2).  A  regis- 
tered mortgage  of  a  ship  or  share  shall  not  be  affected 
by  any  act  of  bankruptcy  committed  by  the  mortgagor 
after  the  record  of  the  mortgage,  notwithstanding  that 
the  mortgagor  at  the  commencement  of  the  bankruptcy 
had  the  ship  or  share  in  his  possession,  order  or 
disposition,  or  was  reputed  owner  thereof  (a),  and  the 
mortgage  shall  be  preferred  to  any  right,  claim,  or 
interest  of  the  bankrupt's  other  creditors  or  their 
trustee  (&).  The  transfer  of  a  mortgage  of  a  ship  or 
a  share  therein  is  required  to  be  made  in  the  form 
prescribed  by  the  Act,  and  to  be  registered  (c).  And 
where  a  registered  mortgage  is  discharged,  the  registrar 
shall,  on  production  of  the  mortgage  deed  with  a  receipt 
for  the  mortgage  mpney  endorsed  thereon,  duly  signed 
and  attested,  make  an  entry  of  the  discharge  of  the 
mortgage  in  the  register  book  ;  and  on  that  entry  being 
made,  the  estate,  if  any,  which  passed  to  the  mortgagee, 
shall  vest  in  the  person  in  whom  (having  regard  to 
intervening  acts  and  circumstances,  if  any)  it  would 
have  vested  if  the  mortgage  had  not  been  made  (d).  A 
mortgage  of  a  ship  passes  to  the  mortgagee,  under  the 
word  "  ship,"  all  articles  necessary  to  the  navigation  of 
the  ship  or  the  prosecution  of  the  adventure,  which  are 
on  board  at  the  date  of  the  mortgage ;  and  will  further 

(0  Stat.  57  ft  58  Yiot.  0.  60,  8.         (0)  Stat.  57  &  58  Yiot  o.  60,  & 

35,  replacing  17  A  18  Yiot.  0. 104,  37,  replacing  17  &  18,  Yiot.  c.  lOi, 

0.  71.  B.  73. 

(a)  Ante,  p.  103.  (d)  Stai  57  ft  58  Yiot  o.  60,8. 


Stat.  57  ft  58  Yiot.  0.  60, 8.     82,  replacing  17  ft  18  Yiot.  o.  104, 
1,  replacing  17  ft  18  Y^ct,  p.  104,     8.  68. 
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pass  to  ihe  mortgagee  all  articles  which  may  subsc^ 
qoently  be  brought  on  board  in  substitution  for  them  (e). 

The  Merchant    Shipping   Act    contains    provisions 
enabling  any  registered  owner  to  empower  any  other 
pei^on  or  persons  to  sell  any  entire  ship,  or  to  mortgage 
any  ship  or  any  share  therein,  at  any  place  out  of  the 
country  or  possession  in  which  the  port  of  registry  of 
the  ship  is  situate.    For  this  purpose  what  are  called  Certificates  of 
certificates  of  sale  or  mortgage  are  granted  by  the  mor^lge, 
registrar  on  the  conditions  mentioned  intheAct(/). 
Besides  requiring    fche  registration  of    absolute    con* 
Teyances,  mortgages  and  transfers  of  mortgage  of  ships, 
the  Act  further  provides  that  the  transmission  of  the 
property  or  of  the  interest  of  a  mortgagee  in  any 
registered  ship  or  share  therein  on  marriage,  death  or 
bankruptcy,  or  by  any  lawful  means  other  than  a  transfer 
under  the  Act,  shall  be  authenticated  and  registered 
in  manner  therein  prescribed  (g).    The  above  are  the 
principal  provisions  of  the  Act  so  far  as  relate  to  the 
conveyance  of  ships.    For  more  particular  information 
the  reader  must  be  referred  to  the  Act  itself,  which  is 
of  great  length.     It  may,  however,  be  added,  that  all 
instruments  used  in  carrying  into  effect  that  part  of  the 
Act,  which  relates  to  the  registration  of  British  ships  Exempt  from 
and  the  transfer  or  mortgage  thereof,  are  exempt  from  ■**™^  ^  ^' 
stamp  duty  (h).    And  that,  if  any  conveyance  of  a  ship  Begistration 
be  procured  to  be  registered  by  fraud,  the  court  may  J^J"^  ^^ 
rectify  the  register  by  ordering  the  entiy  to  be  ex- 
punged (t).  Transfers  or  assignments  of  any  ship  or  vessel 

(e)  CoUwum  t.  Chamberlain^  25  or  share  to  a  person  not  analified 

Q.  B.  D.  328.  to  own  a  British  ship,  he  may 

(/)  Stat.  57  &  58  Yiot.  c.  60,  obtain  an  order  for  saJe  thereof; 

SB.  39— 46,  replacing  17  &  18  see  s.  28  of  the  Act  of  1894,  re- 

Vict.  c.  104,  SB.  76  Mf.    See  Orr  placing  s.  62  of  the  Act  of  1854. 

T.  JMdktaaon,  John.  1.  (h)  Stat.  57  &  58  Vict.  c.  60, 

(g)  Stat  57  &  58  Yiot  c.  60,  ss.  s.  721,  replacing  17  &  18  Vict.  o. 

27, 38,  repladng  17  ft  18  Vici  o.  104,  s.  9. 

104,  so.  58,  74.    On  snch  tians-  (t)  Brorik  ▼.  BroomkaU^  1906, 1 

missiofi  of  the  property  in  a  ship  K.  B.  571. 
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or  any  share  thereof  are  excepted  from  the  provisioiis 
of  the  Bills  of  Sale  Acts  (/).  A  ship,  or  any  share 
therein,  may  be  taken  in  execution  and  sold  nnder 
the  writ  of  fi.  fa,  (A).  And  a  trustee  in  bankruptcy  may 
transfer  the  bankrupt's  shares  in  ships  to  the  same 
extent  as  the  bankrupt  himself  might  have  transferred 
the  same  (/). 


Admiralty 
action  in  ram. 


Ships  rabjeot        The  most  Striking  difference  that  there  is  in  point  of 
to  maritime      j^^  between  ships  and  other  chattels  is  owing  to  the 
fact  that  ships  have  been  subject  to  maritime  law,  as 
administered  by  the  High  Court  of  Admiralty,  of  which 
the  jurisdiction  is  now  vested  in  the  High  Court  of 
Justice.    According  to  the  law  administered  under  the 
admiralty  jurisdiction  of  the  Court,  there  are  certain 
claims  which  attach  upon  a  ship  herself,  irrespective  oi 
the  lownership  thereof.     Such  claims  may  be  enforced 
by  proceedings  and  process  in  rem,  that  is,  by  an  action 
in  the  Admiralty  Division  arresting  the  ship  herself 
when  lying  at  a  port  within  the  jurisdiction,  and  by  sale 
of  the  ship,  and  application  of  the  proceeds  of  sale  in 
default  of  the  owner's  appearance  to  answer  for  the 
3raritimelien.  demand  (m).      One  foundation  of  proceedings  in  rem 
against  a  ship  is  a  maritime  lien,  which  is  not  a  mere 
right  to  retain  possession,  like  a  common  law  lien  (n), 
but  is  a  claim  or  privilege  upon  a  thing  to  be  earned 
into  effect  by  l^al  process.     This  claim  or  privilege 
travels  with  the  thing  into  whosesoever  possession  it  may 
come.    It  is  inchoate  from  the  moment  the  claim  or 
privilege  attaches,  and  when  carried  into  effect  by  legal 
process,  by  a  proceeding  in  rem,  relates  back  to  the 


ij)  Statu.  41  &  42  Vict.  o.  31, 
H.  4;  45  &  46  Vict.  c.  43,  8.  3; 
<w(e,  pp.  71,  79,  90,  92. 

(k)  Ante,  p.  99;  Harley  v.  Har- 
ley,  11  Ir.  Ch.  451 ;  The  Gemma, 
1899,  P.  285. 

(I)  Stat  46  &  47  Vict.  c.  62,  a. 
50,  8ub-s.  8. 

(m)  The   Tremoni,  1  W.  Rob. 


163,  164;  The  Wetlmoreland,  4 
Notes  of  oases,  173 ;  Cartrique  y. 
Imrie,  L.  R.  4  H.  L.  414 ;  Rnlei 
of  the  Supreme  Court,  1 883,  Order 
XIII.,  rules  12,  13;  The  NatUik, 
1895,  P.  121 ;  The  Orimdon,  1900, 
P.  171. 
(n)  See  ante,  pp.  59--64. 
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period  when  it  first  attached  (o).   Collision  {p)  at  sea,  for  GoUision. 
which  the  shipowner  is  responsible,  gives  rise  to  a 
maritime  lien  for  damages  attaching  upon  the  ship  in 
fault;  and  such  a  lien  may  be  enforced  against   the 
ship,  even  though  she  may  have  been  sold  after  the 
collision  to  a  bond  fide  purchaser  without  notice  of  any 
such  liability  (j).     Salvage  services  rendered  to  a  ship  Salvage, 
also  give  rise  to  a  maritime  lien  (r).     And  a  maritime  Maiioert'  and 
lien  attaches  upon  a  ship  for  mariners'  wages  (s).     A  wages, 
similar  lien  has  been  given  by  statute  for  a  master's 
wages  (<),  and    his  disbursements  for  which  the  ship- 
owner is  liable  (u).     But  it  is  now  settled  that  by  the 

(o)  Harmer  t.  Bett  (The  Bold  the  early  practice  of  aneBting 
Butdewk),  7  Moo.  P.  G.  267,  284,  the  goods  within  the  Admirars 
2S5;  The  Henru^  Bjom^  10  P.  D.  jarisaiotion  of  any  person  sned  in 
54;  The  Biptm  City,  1897,  P.  226,  the  Admiralty  Court  in  order  to 
241;  Cvrrie  ▼.  McKnight,  1897,  compel  his  appearance ;  Marsden, 
A.  C.  97;  The  TergeeU,  1903,  P.  Select  Pleas  of  the  Court  of  Ad- 
27;  see  The  Taemania,  13  P.  P.  miralty  (Helden  Sooy.)  i.,  Ixxi., 
110 ;  The  K(mg  Magmu,  1891,  P.  Ixxii. ;  The  Dictator,  1892,  P.  804, 
223.  The  better  opinion  seems  to  811;  The  Ripon  City,  1897,  P. 
be  that  the  doctrine  of  a  maritime  226,  239  8q.;  Marsden  on  Ool- 
lien  upon  a  ship  herself,  as  dis-  lisions,  83  m.,  4th  ed. 
tingnished  from  a  claim  against  (p)  See  The  NormBndy,  1904, 
her  owner,  is  a  late  deyelopment  P.  187. 
of  English  Admiralty  law  out  of 

(q)  Harmer  ▼.  Bell,  nbL  sup.;  The  Nymph,  Swab.  86;  The  Charlee 
Amdia,  L.  B.  2  A.  &  E.  330;  The  Utopia,  1893,  A.  C.  492,  499;  see 
The  HeHriek  Bjom,  11  App.  Cas.  282—284;  The  Zeta,  1893,  A.  C. 
468.  By  the  admiralty  as  well  as  by  the  common  law  of  England 
the  owner  of  a  ship  was  fully  responsible  for  all  damages  caused  by 
her  improper  navigation.  But  other  countries  having  in  modem 
times  introduced  the  rule,  that  the  shipowner's  liability  in  such  cases 
should  be  limited  to  the  value  of  the  ship  and  freight,  the  prinoii)le 
of  limitation  of  liability  was  adopted  in  this  country  by  the  legis- 
latoie;  and  the  shipowner's  liability,  on  events  occurring  without  his 
actual  fimlt  or  privity,  is  now  limited  by  statute  to  an  amount  varving 
with  the  tonnage  of  his  vessel.  See  Lloyd  v.  Ouibert,  L.  B.  1  Q.  B. 
115;  The  Dietator,  1892,  P.  304,  313-321 ;  stat.  57  A  58  Vict.  o.  60, 
s.  503,  amended  by  63  &  64  Vict.  c.  32,  ss.  1,  3,  and  replacing  17  &  18 
Viet  c.  104.  88.  504,  506,  amended  by  25  &  26  Vict.  c.  63,  s.  54 ;  and 
53  Geo.  IIL  o.  159 :  Marsden  on  Collisions,  175—179, 4th  ed. ;  The 
Hopper,  No.  66, 1906,  P.  34. 

(r)  See   The  HenruA  BJom,  10  (0  Stat.  57  &  58  Vict.  c.  60,  s. 

P.  D.  44»  52 ;  11  App.  &a.  270,  167  (1,  3),  replacing  17  &  18  Vict. 
279,282.  o.  104,  s.  191;  24  Vict  c.  10,  s. 

(«)  Abbott  on  Merchant  Ship-      10. 
phur,  476.  5th  ed. ;    810  tq^  I8th  («)  Stat.  57  &  58  Vict.  c.  60,  s. 

5T  The  Elin,  8  P.  D.  39, 129 ;  167  (2,  3),  replacing  52  &  53  Vict. 
A  F  Judae  of  OUy  of  London  c.  46,  s.  1;  seeilforflfa»  v.  Co»«c- 
Cmi  2!5  0-  B.  I>.  339.  gale  SteaxMhip  Co.,  1893,  A.  0. 
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law  of  England  there  is  no  maritime  lien  for  necessaries 
Kiog*8ftod  supplied  to  a  ship(a;).  No  Admiralty  action  in  rem 
•ovemgn'B  Can  be  maintained  against  any  ship  (whether  man-of-war 
Bbipt  exempt.   ^^  j^^^y  ^j^j^j^  ^  ^iie  property  of  the  Chrown  (y)  or  of 

any  foreign  sovereign  (z) ;  and  such  vessels  cannot  be 

made  subject  to  any  maritime  lien. 


Bottomry. 


Maritime 
interest. 


A  maritime  lien  upon  a  ship  may  also  be  created  by 
a  bottomry  bond.     Bottomry  is  a  contract  whereby  a 
vessel  is  hypothecated  by  her  owner  or  master  for  the 
payment,  in  the  event  of  her  voyage  terminating  suc- 
cessfully, of  money  advanced  to  him  for  the  necessary 
use  of  the  vessel,  together  with  interest ;  which  interest, 
in  consideration  of  the  risk  incurred,  is  generally  far 
beyond  five  per  cent.,  formerly  the  l^al  rate,  and  is 
known  as  maritime  interest.     The  name  of  bottomry  is 
given  to  such  a  contract  because  the  ship's  bottom  or 
keel  is  said  to  be  pledged  thereby  (a).     It  is  of  the 
essence  of  bottomry  that  the  lender  should  take  upon 
himself  the  maritime   risk;  that  is,  that  the   money 
should  be  repayable  only  in  the  event  of  the  ship's  safe 
arrival  (a).   A  bottomry  bond  does  not  pass  the  property 
in  the  ship,  but  attaches  a  claim  upon  her  enforceable^ 
like  any  other  maritime  lien,  by  an  admiralty  action 
in  rem  (6).      Bottomry  bonds  are  usually  given  by 
the  masters  of  ships  at  foreign  ports  to  raise  money 


dS :  The  OrierUa,  1895,  P.  49 ;  The 
Bipan  City,  1897,  P.  226. 

(x)  The  Neptune,  3  Knapp  94; 
The  Ocean,  2  W.  Bob.  868 ;  The 
India,  32  L.  J.  N.  8.,  P.  M.  A  A. 
185;  The  Bio  Tinto,  9  App.  Gas. 
a56;  The  Henrieh  Bjom,  10 
P.  D.  44;  11  App.  Caa.  270.  The 
oiyil  law  and  the  laws  of  those 
ooantries  which  have  adopted  its 
principles,  eive  a  maritime  lien 
for  neceBsanes  supplied  to  a  ship ; 
Abbott  on  Mercnaat  Shipping, 
108,  5th  ed.;  141,  13th  ed.;  1 
Maude  &  Pollock  on  Merchant 
Shipping,  96, 4th  ed.  The  Ameri- 
can law  gircs  a  maritime  Uen  for 


necessaries  snpplied  to  foreign 
ships :  see  The  General  Smith,  4 
Wheaton,438;  The  Brig  Nmtar, 
1  Summer,  73.  The  Scotch  mari- 
time law  appears  to  be  the  same 
as  our  own ;  Currie  v.  MeKntM, 
1897,  A.  0.  97. 

(y)  The  Scotia,  1903,  A.  0. 501. 

(s)  The  Parlement  Bdge^  5 
P.  D.  197. 

(a)  The  Atlae,  2  Hagg.  48,  52, 
57,  73;  Stainbank  y.  Fenning,  11 
0.  B.  51,  87--89:  Stainbank  y. 
Shepard,  13  O.  B.  418. 

(6)  Stainbank  v.  Shepard,  13 
C.  B.  418,  441,  442. 
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not  procurable  otherwise  for  necessary  repairs  to  the 

vessel  (c).    The  master  of  a  ship  may  charge  her  with 

the  repayment  of  money  advanced  upon  bottomry  in  a 

case  of  necessity,  but  not  otherwise;  and  only  after 

oommnnicating  with  her  owner,  if  communication  be 

practicable  (i).     And  to  give  validity  to  a  bottomry 

bond  given  by  a  ship's  master  there  must  be  not  only 

the  necessity  of  obtaining  what  is  requisite  to  enable  the 

ship  to  proceed  on  her  voyage,  but  also  the  necessity  of 

raising  the  money  upon  bottomry  on  account  of  the 

impossibility  of  procuring  it  in  any  other  way  («).     A 

bottomry  bond  given  by  the  owner  of  a  ship  must  be 

based  on  a  like  necessity  in  order  to  create  a  lien  giving 

the  bondholder  priority  to  mortgagees  (/).    Either  the 

owner  or  master  may  make  himself  personally  liable 

as  well  as  the  ship  upon  a  bottomry  contract  (^).    But 

the  master  has  no  authority  to  make  the  owner,  as  well 

as  the  ship,  liable  upon  a  bottomry  bond ;  he  can  bind 

the  ship  only  when  the  necessity  arises  (h).    The  master  Sale  of  ship 

of  a  ship  has  no  authority  to  sell  her,  except  in  a  case  ^  ™***«'' 

of  urgent  necessity  (i). 

There  are  also  claims  which  may  be  enforced  against  Claimiagwnst 

a  ship  giviDgf 

(c)  The  Zodiac,  1  Hagg.  825.  owner  peraonally  liable  to  repay   ^^^ 

(d)  KUinwort  A  Co,  t.  Ca»m  money  adranced  on  bottomry,  by 
MaHHmn  of  Qenod,  2  Af^.  Gas.  giving  biUa  of  exchange  drawn 
156.  on   the   owner   as   a   collateral 

(«)  The  NeUoUy  1  Hagg.  1S9,  security;  in  which  case,  if  the 

175 ;  The  'BeHancet  3  Hiurg.  74 ;  bUls  are  honoored,  the  bottomry 

ne    Friaee   of   Saxe    oSxnirg,  is  discharged,  and,  though  the 

3  Moo.  P.  C.  1 ;    The  Karmut,  ship  arrive,  the  maritime  interest 

L.  B.  2  A.  &  E.  289,  2  P.  0.  is    not   payable;    SUiivixink   v. 

505 ;    The  Ponttda,  9  P.  D.  102,  Shepard,  13  G.  B.  US,  444. 
177.  (t)  As  where  a  ship  has  put 

(/)  The  Duke  of  Bedford,  2  into  port  in  need  of  eztensiFe 

Hagg.    294 ;    The   Boyat  Arch,  repairs  and  the  master  can  raise 

Bwmb.  269.  no  money  on  bottomry  or  other* 

(g)   WmU  v.  PoZfiMT,  7  G.  B.  wise,   and  communication   with 

N.8.360,361;  WiUiams&Bruoe's  the  owner  is  impracticable;  see 

Admiralty  Practice,  52.  The    Segredo,    otherwise    Mita 

(h)  Biainbank   ▼.  Fenning,  11  Chmith,  1  Spk.  Ecc.  &  Ad.  86, 

C.  B.  51,  88,  89;    Staiiibank  y.  46;     The    GUugoto,  Swab.   145,' 

Shepard,    13    C.    B.    418.     The  TJie  Margaret,  ibid,  BS2. 
master  may,  howoTcr,  render  the 
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a  ship  under  the  admiralty  jurisdiction  as  extended  by 
statute  (k),  but  do  not  give  rise  to  any  maritime  lien : 
as  claims  for  towage  (/)  or  for  necessaries  supplied 
to  a  foreign  ship ;  or  to  any  ship  whose  owner  is  not 
domiciled  in  England  or  Wales,  elsewhere  than  in  the 
port  to  which  she  belongs  (m).  Such  claims  do  not 
attach  upon  the  ship  at  the  time  they  arise  or  until  the 
ship  is  arrested  in  the  action  to  enforce  them  (n).  They 
cannot  therefore  be  enforced  against  the  ship,  if  her 
ownership  be  transferred  before  her  arrest.  For  the 
ship  can  only  be  arrested  on  such  claims  while  she 
remains  the  property  of  an  owner  personally  liable  to 
satisfy  them  (o). 


Admiialty 
Jorindiction 
togire  p<M- 
•easion  of  a 
•hip. 


The  Court  of  Admiralty  also  had  jurisdiction,  exer- 
cisable by  process  in  rem,  in  a  cause  of  possession  to 
take  a  ship  out  of  the  possession  of  a  wrong-doer,  and 
put  her  into  the  possession  of  the  rightful  owner  (p). 
Formerly  this  jurisdiction  did  not  extend  to  the  decision 
of  questions  of  title  or  ownership,  but  was  confined 
to  effecting  transfer  of  possession.  It  could  not  be 
exercised,  therefore,  in  cases  where  conflicting  claims 
of  title  or  ownership  were  asserted  in  good  faith  (q). 
But  a  statute  of  the  year  1840  gave  to  the  Court  of 
Admiralty  jurisdiction  to  decide  all  questions  as  to  the 


(k)  State.  3  ft  4  Yiot.  c.  65, 
B.  6:  24  Vict.  o.  10,  8.  5. 

(I)  The  Prinee$$  Alice,  8  W. 
R<H>.  13S:  EM  The  Hennch 
Bjom,  10  P.  D.  52,  53 ;  11  App. 
i'OSL  283;  Wedrup  r.  Great 
Yarmouth  Steam  Carrying  Co., 
43  Ch.  D.  241. 

(m)  The  Alexander,  1  W.  Rob. 
346,  360;  The  Sophie,  ibid.  868, 
369;  The  Pacifio,  Br.  &  L.  243; 
The  TvDO  EUene,  L.  B.  4  P.  O. 
161 ;  The  Bio  Tinto,  9  App.  Gas. 
856;  The  Senrith  Bjom,  10 
P.  D.  44, 54 ;  11  App.  Caa.  270, 
277 ;  The  Meoea,  1895,  P.  95. 

(n)  QeeTheCella,  13  P.  D.  82; 


The  A/rieano,  1894,  P.  141. 

(o)  See  note  (m),  above. 

(p)  Re  BUmehard,  2  B.  ft  C. 
244 ;  The  Lagan,  8  Hagg.  Adm. 
Rep.  418. 

iq)  The  Warrior,  8  Dod.  288: 
The  PiU,  1  BsLgg.  A.  R.  240; 
The  John,  2  Hagg,  A.  R.  905 ; 
see  aUo  The  Guardian,  3  Rob. 
98;  like  Aurora,  ibid.  133;  The 
Siitere,  ibid.  213.  The  Oonrt 
would,  however,  in  a  cause  of  pofl- 
sesBion,  decide  oaestions  of  title 
depending  on  the  law  of  prize; 
The  Ooutae$eofLauderdale,A  Rob. 
283;  The  Victoria,  Edw.  97. 


OF  SHIPS.  121 

title  to  or  ownership  of  any  ship  or  vessel  arising  in 
any  cause  of  possession,  salvage,  damage,  wages,  or 
bottomry,  which  should  thereafter  be  instituted  in  the 
said  Ck>urt(r).  So  that  the  rightful  owner  of  a  ship  in 
the  possession  of  another  may  now  proceed  to  assert 
his  title  thereto  in  an  admiralty  action  in  rem  obtaining 
the  arrest  of  the  ship,  and  may  recover  possession  of 
her  upon  establishing  his  claim  (s). 


The  Court  of  Admiralty  also  possessed  an  exceptional  Admiralty 

jurisdiction  in  the  case  of  part  owners  of  a  ship,  to  give  between  co- 

possession  of  the  ship  to  the  owners  of  a  majority  of  the  JJi"*"  ^'  * 

shares,  but  to  restrain  them  from  sending  the  ship  on 

a  voyage  against  the  will  of  the  owners  of  the  minority 

of  shares,  without  giving  security  for  her  safe  retium. 

This  jurisdiction  was  enforceable  by  arrest  of  the  ship 

in  a  cause  of  possession  or  restraint  as  the  case  might 

he(<).    The  jurisdiction   of  the  Court  of  Admiralty 

'did  not  extend  to   the    determination    of   questions 

of  account  or  title  between  co-owners  (t^).      But  the 

Admiralty  Court  Act,  1861  (a?),  conferred  on  the  High 

Court  of  Admiralty  jurisdiction  to  decide  all  questions 

srising  between  the  co-owners,  or  any  of  them,  touching 

the  ownership,  possession,  employment  and  earnings 

of  any  ship  registered  in  any  port  of  England  or 

Wales,  or  any  share  thereof;  and  it  empowered  that 

court  to  settle  all  accounts  outstanding  and  unsettled 

between  the  parties  in  relation  thereto,  and  to  direct 

the  ship  or  any  share  thereof  to  be  sold,  and  to  make 

such  order  in  the  premises  as  to  the  court  should  seem 

(r)  Skt.  8  &  4  Vict  a  65,  b.  4.  244,  248 ;   The  ApoOo,  1  Hagg. 

(«)  See  The  Segredo,  otherwiae  806;  The  Valiant,  1  W.  Bob.  64; 

Slim  Cmtiik,  1  Spk.  £oo.  ft  Ad.  The  Keni.  LDsh.  495 ;  The  Eng- 

86;   The  GUugaw,   8wab.  145;  land,  12  P.  D.82;  llie  Cawdor, 

The  Empnee,   ibid.    160;    The  1900,  P.  47. 
Uof^amt   MiieheU,    ibid.    882 ;  («)  Haly  v.  Goodson,  2  Mer. 

HnleaoftheSaDreme  Court,  1883,  77;    The  ApMo,  1   Hagg.  813; 

Appendix  A.  Pt.  III.  b.  6,  H.  CaeUUi  v.  Cook,  7  Hare,  89,  97. 
^0.  9.  («)  Stat.  24  Vict  c.  10. 

(0  Be  BUm4ihatd,  2  B.  ft  C. 


122 


OF  CHOSKS  IN   POSSESSION. 


Ht  (y).  The  same  Act  also  gave  the  Court  of  Admiraltv 
jurisdiction  over  any  claim  in  respect  of  any  mortgage 
duly  registered  according  to  the  provisions  of  the 
Merchant  Shipping  Act,  1854  (z). 


AdmtnJty 
joiiadiotion 
of  High  Conrt 
of  Jastice. 


Goonty 
courts. 


By  the  Judicature  Act  of  1873  the  jurisdiction  of  the 
High  Court  of  Admiralty  was  transferred  to  and  vested 
in  the  High  Court  of  Justice  (a),  as  from  the  1st  of 
November,  1875  (b) ;  and  all  matters  and  causes  which 
would  have  been  within  the  exclusive  cognizance  of 
the  Court  of  Admiralty  were  assigned  to  the  Probate, 
Divorce  and  Admiralty  Division  of  the  High  Court  (c). 
All  suits  which  were  commenced  by  a  cause  in  rem  or 
in  personam  in  the  Court  of  Admiralty  are  now  insti- 
tuted by  a  proceeding  called  an  action  (d).  Some  of  the 
county  courts  now  possess  Admiralty  jurisdiction  (e). 


Charter- 
party. 


Geneial  ship. 
BiU  of  lading. 


Sometimes  a  vessel  is  hired  for  a  given  voyage.  The 
instrument  by  which  such  hiring  is  affected  is  termed 
a  charter-party  (/).  Whether  the  legal  possession  of 
the  ship  passes  to  the  hirer  (or  charterer,  as  he  is  called) 
depends  on  the  stipulations  contained  in  the  charter- 
party,  such  as  whether  the  charterer  or  the  owner  is  to 
provide  the  seamen,  and  keep  the  vessel  in  order  (^). 
Where  a  merchant  ship  is  open  to  the  conveyance  of 
goods  generally,  it  is  called  a  general  ship.  The  receipt 
for  the  goods  given  by  the  master  is  called  the  hill 
of  lading  :  it  states  that  the  goods  are  to  be  delivered 
to  the  consignee  or  his  assigns ;  and  by  the  custom  of 


(y)  Sect  8;  Th6  HerewMrdt 
1895,  P.  284. 

(«)  Sect.  11. 

(a)  Stat  36  a;  37  Vict  o.  66, 
8.  16. 

(h)  Stat.  37  &  38  Vict  o.  83. 

(c)  Stat  36  &  37  Vict  c.  66, 
B.  34. 

((J)  Rulea  of  the  Supreme 
Court,  1883,  Order  I.,  rule  1. 


(«)  Stats.  31  ft  32  Viot  c.  71  ; 
32  &  33  Vict  o.  51. 

(/)  The  stamp  dat^  oa  a 
charter-party  is  now  aixpenoe; 
sUt  54  &  55  Vtct.  o.  39,  First 
Schedule. 

(g)  Dean  y.  Hogg,  10  Biug. 
345 :  33  B.  R.  443 ;  VerUon  v.  City 
of  London  Steam  Packet  Com- 
pany, 8  Ad.  &  £11.  835. 
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merchants,  the  bill  of  lading,  when  endorsed  by  the  con- 
signee with  his  name,  becomes  a  negotiable  instrument 
the  delivery  of  which  passes  the  property  .in  the  goods  (h) : 
but  it  was  formerly  held  that  the  right  to  sue  upon  the 
contract  contained  in  the  bill  of  lading  to  carry  and 
deliver  the  goods  did  not  pass  by  the  indorsement  (i). 
It  is,  however,  now  enacted  that  every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading,  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass  upon  or  by  reason  of  such 
consignment  or  indorsement  shall  have  transferred  to 
and  vested  in  him  all  right  of  suit,  and  be  subject  to 
the  same  liabilities  in  respect  of  such  goods,  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made 
with  himself  (A;).     The  money  payable  for  the  hire  of  a  Freight, 
ship,  or  for  the  carriage  of  goods  in  it,  is  the  freight, 
which,  whether  accrued  or  accruing,  is  assignable  in  the 
same  manner  as  any  other  ordinary  chose  in  action  (I). 
But  in  the  case  of  a  mortgage  of  a  ship,  the  mortgagee  Bight  of 
whose  mortgage  is  first  registered,  obtains,  by  taking  JJSgh^^ 
actual  (m)  or  constructive  (n)  possession,  a  legal  right  to 
the  freight,  with  all  the  advantages  which  equity  gives 
to  a  legal  owner,  in  the  event  of  a  conflict  of  claims  (o). 
The  delivery  of  goods  imported  from  foreign  parts,  and 
the  lien  of  the  shipowner  for  their  freight,  are  now 
regulated  by  the  provisions  of  the  Merchant  Shipping 
Act,  1894  (|>). 

(h)  Caldtoea  v.  BaU,  1  T.  Hep.  524 ;  1  M.  &  K.  488 ;  33  R.  R.  135; 

205,  2LS;  1  R.  R.  187 ;  see  ante,  Ledie  v.  QuikHe,  1  New  Cases, 

p.  70.  697 ;  LincUay  v.  Qibbt,  22  Bear. 

(t)  Thcmpmn   t.    Dominy,  14  522. 

Mee.  &  Wels.  403.  (m)  Broiim  v.  Tanner,  L.  R.  3 

(h)  Stat  18  &  19  Vict.  c.  Ill,  Ch.  597. 

8.  1.    It  has  been  held  that  this  (n)  Busden  t.  Pope,  L.  R.  3 

eBBctment  does  not  place  the  in-  Ex.  269. 

doneeofabill  of  lading,  to  whom  (o)  Liverpool    Marine    Credit 

it  has  been  delirered  oy  way  of  Company  v.  WiUon,  L.  R.  7  Ch. 


pledge  0Dly»  in  the  porition  of  a      507;   Wilton  v.  WiUon,  L.  R.  14 
party  to  the  contract  contained      Eq.  32 ;  Keith  v.  Burrows,  2  0. 


therein;    Sewell  v.  Burdick,  10      P.  D.  163 ;  2  App.  Cas.  636. 

\pp.  Cas.  74.  

(I)  Dou^  V.    BmeU,  4  Sim. 


124 


OF  CHOSBS  IN  POSSESSION. 


Bottomrj 
bond  OD  ihip, 
freight  and 
cargo. 


The  necessity,  which  authorizes  the  master  of  a  ship 
to  bind  her  by  way  of  bottomry,  may  authorize  him  to 
hypothecate  freight  and  cargo  along  with  the  ship  by  a 
bottomry  bond.  But  he  can  only  so  bind  the  cargo,  "with 
prospect  of  benefit  to  the  cargo  (q) ;  and  before  doing  so 
he  must  communicate  with  the  cargo  owners  if  practic- 
Reipondentia.  able  (r).  Bespondentia  is  a  contract  of  similar  nature 
to  bottomry,  but  entered  into  with  respect  to  caigo  only. 
At  common  law  a  contract  of  respondentia  confers  no 
right  of  property  in  or  lien  upon  the  goods  hypothe- 
cated, the  borrower  only  being  personally  liable  in  the 
event  of  the  safe  termination  of  the  voyage  (s).  But  the 
holder  of  a  respondentia  bond  given  by  the  master  of  a 
ship  and  warranted  by  the  necessity  of  the  case,  may 
enforce  it  against  the  cargo  under  the  admiralty  juris- 
diction of  the  Court  (t).  The  master  of  a  ship  has  no 
authority  to  sell  any  part  of  the  cargo,  except  in  a  case 
of  necessity,  where  he  cannot  communicate  with  the 
cargo-owner  (i^). 


Sale  of  oargo 
by  8hip*B 
master. 


General 
average. 


Jetiiaon. 


An  incident  of  the  carriage  of  goods  by  sea  is  the 
liability  of  the  several  persons  interested  in  the  ship, 
freight,  and  cargo  to  contribute  rateably  to  indemnify 
a  person  who  has  suffered  loss  by  the  sacrifice  volun- 
tarily and  properly  made  of  some  portion  of  the  ship 
or  cargo  to  secure  the  general  safety  of  the  whole.  Such 
a  contribution  is  called  a  general  average  contribu- 
tion (x).  ThQ  Jettison,  or  throwing  overboard  of  part  of 
the  cargo  in  order  to  save  the  ship,  is  the  simplest 


(o)  The  Oratitudine,  8  Rob. 
240 ;  The  Litgie,  L.  R.  2  A.  ft  E. 
254;  The  Kamdk,  ib.  289;  2 
P.  C.  505 :  77m  Onward,  L.  R.  4 
A.  &  E.  as ;  7ik0  Pofi(ida,9  P.  D. 
102,  177;  The  ChioggicL,  1S98, 
P.  1. 

(r)  KUinwori  &  Co,  y.  Casea 
Maritima  of  Oenoa^  2  App.  Cas. 
156. 

(s)  2  Blaok.  Comm.  457 ;  Busk 


T.  FearoH,  4  East  319. 

(0  Carao  Sx  8vUaih  Swab. 
504. 

(«)  Ausircdian  Steam  Naviga- 
tion Company  v.  Mone^  L.  B.  4 
P.  G.  222,  228 ;  Atiantie  Mutual 
Jnauranoe  Company  y.  Hutkf  10 
Oh.  D.  474,  481. 

(x)  I  Maude  &  Pollock  on 
Merchant  Sbippiog,  425-^487, 
4th  ed. 
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instance  of  a  case  of  general  average  (y).     But  the 

principle  extends  to  all  loss  which  arises  in  consequence 

of  extraordinarj  sacrifices  made  or  expenses  incurred 

for  the  preservation  of  the  ship  and   cai^o  (z).    The  Lien  for 

shipowner  has  a  lien  on  cargo  liable  to  contribution  for  8«"«'** 

general  average  (a).     But  no  maritime  lien  arises  from 

liability  to   general  average  contribution  (&).     Where  Pi^Hioular 

sacrifices  -are  made  or  expenses  incurred  to  preserve  ^^'^'•fif®* 

particular  articles  only — for  instance,  the  cargo  but  not 

the  ship — ^the  owners  of  the  articles  saved  are  liable  to 

what  is  called  particular  average ;  for  which  a  like  lien 

is  given  as  in  the  case  of  general  average  (c). 

(y)  See  Btiifer  ▼.  WHdman,  3  P.  125 ;  Montgomery  v.  Indemnity , 

B.  &  Aid.  388;   22  B.  R.  435;  do.,  Ineuranee  Co.,  1902, 1  K.  B. 

HaOeU  y.  Wigram,  9  G.  B.  580 ;  734,  740. 

8trang,SUdACo.  r.  Scott  A  Co.,  (a)  Simonde  v.  Wh4te,  2  B.  ft 

U  AppL  Ois.  601.  G.811;26B.R.5eO.   SeeHufAY. 

(z)  Birldey    y.     Preegrare,    1  Lamport,  16  Q.  B.  D.  442,  735. 

Eut  220;  6  R  B.  256  :  »ten$den  (b)  The  North  Star,  Lnah.  45. 

T.  WaUaee,  IS  Q.  B.  D.  69;  10  (o)  Hingfton     v.      Wendt,     1 

App.  Gas.  404;  The  Bona,  1895,  Q.  B.  D.  367. 
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CHAPTER  IV. 

OF  CHATTELS  WHICH  DESCEND  TO  THE  HEIR. 

There  are  some  kinds  of  choses  in  possession  which 
F  li  to  ^"^"^  exceptions  to  the  general  rules  governing  the 
the  general  ownership  of  goods,  and  their  devolation  upon  their 
rulea.  owner's  death.     These  consist  of  certain  chattels  so 

closely  connected  with  land  that  they  partake  of  its 
nature,  pass  along  with  it,  whenever  it  is  disposed  of^ 
and,  at  common  law,  descended  along  with  it,  when 
undisposed  of,  to  the  heir  of  the  deceased  owner. 
Under  the  Land  Transfer  Act,  1897  (a),  freehold 
estates  in  fee  simple  now  devolve  on  the  tenant's  death 
ui)on  his  executors  or  administrators,  who  hold  them, 
subject  to  the  payment  of  his  debts,  on  trust  for  his 
heir  or  devisee.  And  the  devolution  on  death  of  such 
chattels  as  at  common  law  descended  to  the  heir  is  of 
course  modified  so  as  to  correspond  with  the  devolution 
of  the  land  to  which  they  relate.  The  chattels  which 
thus  form  exceptions  are  the  subject  of  the  present 
chapter:  they  consist  principally  of  title  deeds,  heir^ 
looms,  fixtures,  chattels  ^vegetable,  and  animals  fer<B 
natural.     Of  each  in  their  order. 

SttTby^the  '^^^^^  deeds,  though  movable  articles,  are  not  strictly 

oonTeyanoe  of  speaking  chattels.     They  have  been  called  the  sinews  of 
the  landB.        ^^^  j^^  ^ ^^^  ^^  ^^  ^^  closely  connected  with  it  that 

they  will  pass,  on  a  conveyance  of  the  land,  without 
being  expressly  mentioned :  the  property  in  the  deeds 
passes  out  of  the  vendor  to  the  purchaser  simply  by  the 
grant  of  the  land  itself  (c).    In  like  manner  a  devise  of 

(a)  But.  60  &  61  Viot.  o.  65,  BiDg.  106 ;  87  R.  B.  374 ;  8.  C.  12 

80.  1-4.  Moore  308;  WmiamM  A  Dueheu 

(5)  CJo.  Litt.  6  a.  ofNeweasOd'i  Qmtraet,  1897, 2  Ch. 

(c)  Harrington  v.  Priee,  3  B.  &  144, 148. 
Ad.  170;  Philipi  T.  Bobiiwm,  4 
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lands  by  will  entitled  the  devisee  to  the  possession  of 
the  deeds ;  and  if  a  tenant  in  fee  simple  died  intestate, 
the  title  deeds  of  his  lands  descended  along  with  them 
to  his  heir  at  law(rf).     Title  deeds  of  freehold  estates 
in  fee  simple  now  devolve  in  the  same  manner  as  the 
estates  themselves.     In  former  times,  when  warranty 
was  usually  made  on  the  conveyance  of  land  («),  the  rule 
was  that  the  feoffor  should  retain  all  deeds  containing 
warranties  made  to  himself  or  to  those  through  whom 
he  claimed,  and  also  all  such  deeds  as  were  material  for 
the  maintenance  of  the  title  to  the  land  (/).   But  if  the 
feoffment  was  made  without  any  warranty,  the  feoffee 
was  entitled  to  the  whole  of  the  deeds ;  for  the  feoffor 
could  receive.no  benefit  by  keeping  them,  nor  sustain 
any  damage  by  delivering  them  {g).    Warranties  have 
now  fallen  into  disuse;  but  the  principle  of  the  rule 
above  stated  still  applies  when  the  grantor  has  any  other 
lands  to  which  the  deeds  relate,  or  retains  any  legal 
interest  in  the  lands  conveyed ;  for  in  either  of  these 
cases  he  has  still  a  right  to  retain  the  deeds  (A).    And 
it  is  now  expressly  enacted  (i),  that  where  the  vendor 
retains  any  part  of  an  estate,  to  which  any  documents 
of  title  relate,  he  shaU  be  entitled  to  retain  such  docu- 
ments. If  the  grantor  should  retain  merely  an  equitable 
right  to  redeem  the  lands,  as  in  the  case  of  a  mortgage 
in  fee  simple,  it  has  been  said  that  this  equitable  right 
is  a  sufficient  interest  in  the  lands  to  authorize  him  to 
withhold  the  deeds,  unless  they  are  expressly  granted 
to  the  mortgagee  (j).    It  is  very  questionable,  however, 
whether  a  legal'  right  ought  to  be  attached  to  an  interest 

(d)  Wentworth'B  Office  of  an  Bep.  708;  1  B.  B.  603;  see  how« 
Executor,  I4th  ed.  158;  Wms.  ever  Sngd.  Fend,  ft  Pnr.  867, 18th 
Szon^724,7thed. ;  548, 10th  ed.  ed. ;  441,  442, 14th  ed. ;  2  Prest. 

(e)  See  WilliamB,  B.  P.  673,  Cony.  466. 

SOCh  ed.  (0  Stat  87  ft  88  Viot.  c.  78 

(/)  Bwikhurte»  Cote,  1  Bep.      s.  2,  mib-8. 5 ;  see  1  Wms.  V.ft  P 

1  b.  608  9q. 

'  f)  1  Bep.  1  a,  (J)  Dav/ea  y.  F«m<m,  6  Q.  B. 


S! 


b)  Bn>.  Abr.  tit.  Charten  de      448, 447, 
Tone,  pi.  58;  Tea  y.  ^etd,  2  T. 
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merely  equitable.  And  the  doctrine  last  mentioned  is 
opposed  by  more  recent  decisions  (k).  If  cuiyone 
obtained  title  deeds,  from  a  person  other  than  the  l^al 
owner,  by  purchase  for  value  without  notioe  of  any 
informality  in  the  other's  title,  a  court  of  equity  would 
not  order  him  -to  deliver  up  the  deeds,  even  to  their 
legal  owner  (/).  But  the  plea  of  purchase  for  value 
without  notice  is  no  defence  to  a  claim  by  the  owner 
of  title  deeds  to  recover  possession  of  them  at  law  (m) ; 
and,  since  the  Judicature  Acts  (n),  such  a  claim  may  be 
enforced  in  any  Division  of  the  High  Court  (o). 

When  the  If  a  conveyance  of  lands  should  be  made  by  way  of 

bT^yTJ:.  '^'  tt^'  ^  ^""^  «^«'^W  be  granted  to  A.  and  his  heirs 
to  the  use  of  B.  and  his  heirs,  it  has  been  said  that  the 
title  deeds  of  the  land  will  belong  to  A.,  the  grantee ; 
because,  although  the  Statute  of  Uses  (p)  conveys  the 
legal  estate  in  the  lands  from  A.  to  B.,  it  does  not  affect 
the  title  deeds,  which  must  consequently  still  remain 
vested  in  A,  (q).  But  this  doctrine  has  been  justly 
questioned,  on  the  ground  that  the  legislative  convey- 
ance from  A.  to  B.,  eflBacted  by  the  Statute  of  Uses, 
ought  to  be  at  least  as  powerful  as  the  common  law  con- 
veyance of  the  lands  to  A. ;  and  if  the  latter  con veyauoe 
can  carry  with  it  the  deeds  relating  to  the  land,  the 
former  conveyance  should  be  considered  as  powerful 
enough  to  do  the  same  (r) ;  and  it  has  accordingly  been 
so  decided  in  a  case  in  Ireland  (s). 

The  tenant  of  an  estate  in  fee  simple  in  lands  pos- 
sesses the  highest  interest  which  the  law  of  England 

(h)  Goode  ▼.  BuHon^  1   Exoh.  (o)  Re  Cooper,  20  Ch.  D.  611 : 

Rep.    189 ;    Newton  ▼.   Beck,    3  Be  Ingham,  1893,  1  Gh.  352,  861. 

H.  &   N.    220;  8ee   William8*8  (p)  27  Hod.  VIU.  o.  10. 

Conveyancing  Statutee,  150;  Be  (q)  1  Sand.  Uflee,4ih  ed.  119; 

Ingham,  1898, 1  Ch.  852,  861.  5th  ed.  117. 

(I)  Head  v.  Egerion,  3  P.  W.  (r)  Sugd.  Vend.  &  Pur.  366, 

280;  Heath  x.Crealoek,!..  B.  10  13th  ed. ;    440,    14th    ed. ;   Go. 

Ch.  22.  Litt.  6  a,  n.  (4). 

(m)  See  Newton  r.  Beck,  3  H.  (i)  MiOons  v.  Jftnouofcan,  H 

ft  N.  220.  Ir.  Com.  Law.  Bep.  540,  dinen- 

(n)  Ante,  pp.  26,  27.  tiente  Hayee,  J. 
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allows  to  any  subject ;  and  such  a  tenant  possesses  also 
an  absolute  property  in  the  title  deeds,  which  he  may 
destroy  at  his  pleasure,  or  sell  for  the  value  of  the  parch- 
ment (<).    But  if  the  lands  to  which  deeds  relate  should  When  the 
be  settled  on  any  person  for  life  or  in  tail,  a  qualified  settled, 
ownership  will  arise  with  respect  to  the  deeds,  different 
in  its  nature  from  that  simple  property  which  is  usually 
held  in  chattels  personal.    As  the  lands  are  now  held 
for  a  limited  estate,  so  a  limited  interest  in  the  deeds 
belongs  to  the  tenant.    The  tenant  for  life  or  in  tail, 
when  in  possession  of  the  lands,  being  the  freeholder  for 
the  time  being,  is  entitled  also  to  the  possession  of  the 
deeds  (tf) ;  whereas  the  tenant  for  a  mere  term  of  years 
of  whatever  length,  not  having  the  freehold  or  feudal 
possession  of  the  lands,  has  no  right  to  deeds  which 
relate  to  such  freehold  (a;) ;    although  deeds  relating 
only  to  the  term  belong  to  such  a  tenant,  and  will  pass, 
without  any  express  grant,  to  the  assignee  of  the  term  (y). 
The  tenant  for  life  or  in  tail  in  possession,  though 
entitled  to  the  possession  or  custody  of  the  deeds  which 
relate  to  the  inheritance,  has  no  right  to  injure  or  part 
with  them  (2;);   he  has  an  interest  in  the  title  deeds 
correspondent  only  to  his  estate  in  the  lands ;  and  if  he 
should  part  with  the  deeds,  even  for  a  valuable  con- 
sideration, the  remainder-man,  on  coming  into  possession 
of  the  lands,  will  nevertheless  be  entitled  to  the  posses- 
sion of  the  deeds,  just  as  if  the  tenant  for  life  or  in  tail 
had  kept  them  in  ]^is  own  custody  (a). 

(0  Cn>.  EUz.  496.  129, 138 ;  20  B.  B.  279 ;  WUman 

(%)  Fordr,  Peering,  1  Vee.  jnn.  v.  Westtand,  1  You.  &  Jer.  117 ; 

76;  &rode  ▼.  BlaalAume,  3  Ves.  30  B.  B.  765 ;  Hotham  v.  Somer- 

225;  Gamer  ▼.  Hatmyngton,  22  vilh,  5  Beav.  360. 

BeftT.  627;  AOwood  ▼.  HBywoody  (jf)  Hooper  y.    BanufboOom,   6 

1 H.  ft  G.  745 ;  Leaihee  v.  Leathee,  Taant.  12. 

5  Gh.  D.  221.    It  is  now  held  (s)  Bro.  Abr.  tit.  Charten  de 

that  an  equitable  tenant  for  life  Terre,  pi.  86.    Ab  to  produotion 

1i  entitled  to  the  cuBtody  of  the  see  ^Daviet  ▼.  ^rl  of  Dyeart,  20 

iiUkduotda;  BeBumaWBSetaed  Beav.  405;    WlUiamB*    Oonyey- 

Ataiee,    42    Ch.    D.    621;   Be  ancing  Statates,  13. 

Wythet,  1893,  2  Ch.  369.  (a)  Baviee  ▼.  Vernon,  6  Q.  B. 

(s)  Cluirehm  Y.  SnuOl,  8  Yes.  448 ;  JSaeUm  ▼.  London,  12  W.  B. 

323;  Harper  y.  Fatdder,  4  Mad.  53 ;  33  L.  J.  Exch.  34. 
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Heur-looni.  Heir-looms,  strictly  80  called,  are  now  veiy  seldom  to 

be  met  with.  They  may  be  defined  to  be  such  personal 
chattels  as  go,  by  force  of  a  ^oeeial  etutom,  to  the  heir, 
along  with  the  inheritance,  and  not  to  the  executor  or 
administrator  of  the  last  owner  (i).  The  owner  of  an 
heir-loom  cannot  by  his  will  bequeath  the  heir-loom,  if 
he  leave  the  land  to  descend  to  Ms  heir ;  for  in  such 
a  case  the  force  of  the  custom  will  prevail  over  the 
bequest,  which,  not  coming  into  operation  until  after 
the  decease  of  the  owner,  is  too  late  to  supersede  the 
custom  (0).  But  the  owner  of  an  heir-loom  may  dispose 
of  it  in  his  lifetime  (d).  According  to  some  authorities 
heir-looms  consist  only  of  bulky  articles,  such  as  tables 
and  benches  fixed  to  the  freehold  (e) ;  but  such  articles 
would  mora  properly  fall  within  the  class  of  fixtures,  of 

Grown  jeweli.  which  we  shall  next  speak.  The  ancient  jewels  of  the 
crown  are  heir-looms  (/).    And  if  a  nobleman,  knight 

Coat  armoar.  or  esquire  be  buried  in  a  church,  and  his  coat  armour  or 
other  ensigns  of  honor  belonging  to  his  degree  be  set  up, 

Tombstone.  or  if  a  tombstone  be  erected  to  his  memoiy,  his  heirs 
may  maintain  an  action  against  any  person  who  may 

I)e«d  boxes,  take  or  deface  them  (g).  The  boxes  in  which  the  title 
deeds  of  land  are  kept  are  also  in  the  nature  of  heir- 
looms, and  will  belong  to  the  heir  or  devisee  of  the  land ; 
for  such  boxes  '^have  their  very  creation  to  be  the 
houses  or  habitations  of  deeds  '*  (h) ;  and  accordingly  a 
chest  made  for  other  uses  will  belong  to  the  executor 
or  administrator  of  the  deceased,  although  title  deeds 
should  happen  to  be  found  in  it.  It  appears  that  heir- 
looms and  things  in  the  nature  of  heir-looms  that  would 
descend  to  the  heir  along  with  certain  land,  will  now 
devolve  in  the  same  way  as  the  land  (i).    In  popular 


(5)  See  Go.  Litt.  18  b. ;  Pol- 
grmm  t.  Feara,  1  Oal.  xxxix. ; 
1  Vern.  278. 

(0)  Co.  Litt.  185  b. 

(d)  2  Black.  Comm.  429. 

(«)  Spelman'a  Qlosaary,  voce 
Heir^Loom.    Bee  Wms.   Exors.^ 


720  $q,,  7th  ed. ;  M5, 10th  ed. 
(/)  Go.  Litt.  18  b. 

(A)  Wentworth'i  Offioe  of  an 
Executor,  157, 14th  ed. 
(f)  Ante,  pp.  2,  n.  (0, 126. 
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knguage  the  term  "  heir-loom  "  is  generally  applied  to  Popular  use 
plate,  pictures  or  articles  of  property  which  have  been  «heir.lo^/* 
ass^ed  by  deed  of  settlement  or  bequeathed  by  will  to 
trustees,  in  trust  to  permit  the  same  to  be  used  and 
enjoyed  by  the  persons  for  the  time  being  in  possession, 
under  the  settlement  or  will,  of  the  mansion-house 
in  which  the  articles  may  be  placed.  Of  this  kind  of 
settlement  more  will  be  said  hereafter  (k). 

Fixtures  are  such  movable  articles  or  chattels  Fixtures. 
personal,  as  are  fixed  to  the  ground  or  soil,  either 
directly  or  indirectly  by  being  attached  to  a  house  or 
other  building.  The  ancient  common  law,  regarding 
land  as  of  far  more  consequence  than  any  chattel 
which  could  be  fixed  to  it,  always  considered  everything 
attached  to  the  land  as  part  of  the  land  itself, — the 
maxim  being  guicquid  plarUatur  solo,  solo  cedU(l). 
Hence  it  followed  that  houses  themselves,  which  consist 
of  aggregates  of  chattels  personal  (namely,  timber  and 
bricks)  fixed  to  the  land,  were  regarded  as  land,  and 
passed  by  a  conveyance  of  the  land  without  the  necessity 
of  express  mention ;  and  this  is  the  case  at  the  present 
day(m).  So  now,  a  conveyance  of  a  house  or  other 
bidlding,  whether  absolutely  or  by  way  of  mortgage, 
and  whether  taking  effect  at  law  or  in  equity  only  {n), 
will  comprise  all  ordinary  fixtures,  such  as  stoves, 
grates,  shelves,  locks,  &c.  (o),  and  also  fixtures  erected 
for  the  purposes  of  trade  (jp),  without  any  express 
mention,  unless  an  intention  to  withhold  the  fixtures 

OQ  See  iXM<,  Partly,  eh.!.  255;  LonMtaff  y.  Meagoe,  2  A.  & 

(0  See  4  Bep.  64  a;   1  Lord  E.  167;  Sitchman  r.  WalUm,  4 

Baym.  738;  MdeUfOoOi  v.  Trot-  M.  &  W.  409 ;  Ex  parte  Barclay, 

i«r,  3  K.  &  W.  184,  186;  WmB.  5  De  G.  M.  &  G.  408;  Mather  y. 

on  EzoffB.,  727  «g.,  7th  ed. ;  551  Fraeer,  2  K.  &  J.  536. 
w^lOthed.;  anfo, p.  24,  n.  (J ).  (p)  CHtnie  r.   Wood,  L.  B.  3 

(m)  See  Williams,  B.  P.  34,  Ex.  257;  4  Ex.  328;  Holland  v. 

20th  ed.  Hodgson,  L.  B.  7  G.  P.  328 ;  Meux 

(a)  JSx  parte  Barclay,  5  De  O.  v.  Jacobs,  L.  B.  7  H.  L.  481 ; 

lILkQ.  403 ;  Meux  y.  Jacobs,  L.  Soutkport  and    Weet  Lancashire 

B.  7  EL  L.  481.  BanMng  Co.  y.  Thompson,  37  Ch. 

(o)  Colegrave  y.  Dias  Santos,  2  D.  6i ;  Re  Tates,  38  Gh.  1).  112. 


B.  *  0.  76;  8.  C.  3  Dowl.  &  By. 
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can  be  gathered  from  the  context  (9).  And  where 
fixtures  are  attached  by  or  with  the  concurrence  of  a 
mortgagor  of  land  to  any  building  or  soil  comprised  in 
the  mortgage,  they  become  subject  to  the  mortgagee's 
security,  whether  it  were  a  legal  mortgage  or  merely  an 
equitable  charge  (r).  So  on  the  decease  of  a  tenant  in 
fee  simple,  the  devisee  of  the  house,  or  the  heir  at  law 
in  case  of  intestacy,  will  in  general  be  beneficially 
entitled  to  the  fixtures  set  up  in  it  (8).  These  rules, 
however,  apply  only  to  things  set  up  on  land  as  fixtures 
and  so  as  to  be  an  improvement  to  the  inheritance,  and 
not  to  chattels  temporarily  afiSxed  to  land  or  a  building 
in  their  owner  s  possession  for  their  more  convenient 
use  as  chattels:  but  it  is  sometimes  difficult  to 
determine  into  which  class  some  particular  thing 
attached  to  land  should  fall  (t). 


Fixtures  of 
tanantt  for 
years. 


Agrioultural 
lixturef. 


The  ancient  rule  respecting  fixtures  has  been  greatly 
relaxed  in  favour  of  tenants  for  terms  of  years,  who  are 
now  permitted  to  remove  articles  set  up  by  them  for 
the  purposes  of  trade  or  of  ornament  or  domestic  con- 
venience (tt),  provided  they  remove  them  before  the 
expiration  of  their  tenancy  (x).  But  the  old  rule  long 
prevailed  with  regard  to  agricultural  fixtures,  which, 
though  set  up  by  the  tenant,  became,  by  being  fixed  to 


(q)  Hare  ▼.  Horton^S  B.  ft  Ad. 
715. 

(r)  Walmiley  T.  miiid,  7  G.  B. 
N.  8. 115 ;  CuUufick  v.  SurindeU, 
L.  B.  8  £q.  249;  Lon^^tomY. 
Berry,  L.  R.  5  Q.  B.  123 ;  Hobion 
▼.  QorHnqe,  1897.  1  Ch.  182; 
Monti  V.  Barnes,  1901,  1  Q.  B. 
205 ;  Beynolde  y.  AMy,  190^,  A. 
0.466. 

(0)  Shep.  Touch.  470 ;  see  1 
Wms.  Exors.  781  tg.,  7th  ed.; 
555  19.,  10th  ed.;  Elfoee  t.  Maw, 
2  Snuth,  L.  G.  and  notes  thereto ; 
anU,  p.  126. 

(t)  Bee  cases  cited  in  notes  (p), 
(r),  above;  Be  De  Falbe,  1901, 1 
Ch.  528«   afd.   90m.    Leigh   t. 


Taylor,  1902,  A.  G.  157;  Lyon  v. 
London  Oily  S:  Midland  Bank, 
1908,  2  K.  B.  135 ;  Reynolde  r. 
AMy,  1903,  1  K.  B.  87;  1904, 
A.  C.  466. 

(«)  Orymee  Y,  Boweren,SBing. 
437:  31  B.  B.  460;  Lambonm t. 
MeLeOan,  1903,  2  Ch.  268. 

(a;)  Lyde  ▼.  BtmeO,  1  B.  ft  Ad. 
894;  85  R.  R.  327;  Weeion  r. 
Woodcock,  7  M.  ft  W.  14 ;  Leader 
V.  Homewood,  5  0.  B.  N.  S.  546 
Pugh  Y.  ArUm,  L.  R.  8  %.  626 
Bx  parU  8iephen§,  7  Ch.  D.  127, 
£x  parte  Brock,  In  re  Roberts, 
10  Ch.  D.  100;  see  Be  Glatdir 
Copper  Works,  Ld.,  1904,  1  Cb. 
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the  soil,  the  property  of  the  landlord  (y).    An  Act  of 

1851,  however  (2),  provides  that  fixtures  put  up,  with 

the  consent  in  writing  of  the  landlord  for  the  time 

being,  shall  be  the  property  of  the  tenant,  and  shall  be 

removable   by  him  on  giving  to  the  landlord  or  his 

agent  one  month's  previous  notice  in  writing  of  his 

intention  so  to  do,  subject  to  the  landlord's  right  to 

purchase  the  same  by  valuation  in  the  manner  provided 

by  the  Act.     This  Act  extends  to  farm  buildings  either 

detached  or  otherwise,  and  to  engines  and  machinery, 

either  for  agricultural  purposes  or  for  the  purposes  of 

trade  and  agriculture,  although  built  in  or  permanently 

fixed  to  the  soil,  so  as  the  tenant  making  any  such 

removal  do  not  in  anywise  injure  the  land  or  buUdings 

belonging  to  the  landlord,  or  otherwise  do  put  the  same 

in  like  plight  and  condition,  or  as  good  pUght  and 

condition,  as  the  same  were  in  before  the  erection  of 

anything  so  removed.     And  now  by  the  Agricultural  Agricultural 

Holdings  (England)  Act,  1883(a),  where  the  tenant  of  (SiguSd) 

a  holding,  to  which  the  Act  applies  (J),  afl&xes  to  his  Act,  1883. 

holding  any  engine,  machinery,  fencing  or  other  fiLxture, 

or  erects  any  building  for  which   he  is  not   under 

this  Act  or  otherwise  entitled  to  compensation  (c),  and 

which  is  not  so  affixed  or  erected  in  pursuance  of  some 

obligation  in  that  behalf,  or  instead  of  some  fixture  or 

building  belonging  to  the  landlord,  then  such  fixture  or 

building  shall  be  the  property  of  and  be  removable  by 

the  tenant  before  or  within  a  reasonable  time  after  the 

Of)  BhoM  ▼.  Mawy  3  East,  38 ;  agricultural  or  wholly  pastoral,  or 

6  B.  B.  523.  in  part  agricultural  and  as  to  the 

(s)  Stat  14  k  15  Vict.  0.  25,  residue  pastoral,  or  in  whole  or 

S.3.  in  part  cultivated  as  a  market 

(a)  Stat  46  ft  47  Vict  c.  61,  garden ;  and  does  not  apply  to 

a.  34,  which  applies  only  to  things  any  holding  let  to  the  tenant 


aflSxed  to  a  holding  after  the  year  during  his  continuance  in  any 
1883.  This  enactment  replaced  a  oifice,  appointment,  or  employ- 
similar  proTiaion  of  an  Act  of  ment  held  under  the  landlord; 
1875;  see  stats.  38  ft  39  Vict  stat  46  ft  47  Vict  c.  61,  s.  54; 
c  92,  ss.  2, 53—57;  46  ft  47  Vict  see  also  s.  61. 
c.  61, 8.  62.  (c)  See  ss.  1—5,  57 ;  Williams, 

(6>  The  Act  applies  only  to  B.  P.  516,  517,  20th  ed. 
holdings,  which  are  either  wholly 
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terminatioii  of  the  tenancy.  But  before  the  removal  of 
any  fixture  or  building,  the  tenant  must  pay  all  lent 
owing  by  him,  and  satisfy  all  his  other  obligations  to  the 
landlord  in  respect  to  the  holding ;  he  must  not  do  any 
avoidable  damage  in  such  removal,  and  must  make  good 
all  damage  occasioned  thereby ;  and  he  must  not  remove 
any  fixture  or  building  without  giving  one  month's  pre* 
vious  notice  in  writing  to  the  landlord  of  his  intention  to 
remove  it.  At  any  time  before  the  expiration  of  such 
notice,  the  landlord  may  elect  to  purchase  any  fixture 
or  building  comprised  therein ;  when  the  same  shall  be 
left  by  the  tenant,  and  shall  become  the  property  of 
the  landlord,  who  shall  pay  the  tenant  the  fair  value 
thereof  to  an  incoming  tenant  of  the  holding  (d).  These 
provisions  now  apply  equally  to  a  fixture  or  building 
acquired  by  a  tenant  (e). 


Landlord*! 
interest  in 
fixtures 
removable  by 
tenant  for 
years. 

Nature  of  the 
tenant's 
interest  in 
Bach  fixtures. 


Fixtures  set  up  and  removable  by  a  tenant  for  years 
are  part  of  the  landlord's  reversion,  so  long  as  they 
remain  affixed  to  the  land ;  and  it  is  said  that  in  strict- 
ness of  law  the  tenant  has  only  the  right  to  remove 
them  before  the  end  of  the  term  (/).  In  virtue  of  this 
right,  however,  the  tenant  is  enabled  to  sell(y)  or  mort- 
gage (A)  such  fixtures  as  his  fixtures,  either  separately 
from  the  land,  to  which  they  are  attached,  or  together 
with  his  own  interest  in  the  land.  And  such  fixtures 
can  be  seized,  sold  and  severed  in  execution  of  a  writ  of 
fi,fa.  against  him(t);  and  they  will  pass  in  case  of  his 
bankruptcy  to  the  creditors'  trustee  (A).     But  if  the 


(d)  Any  differenoe  as  to  the 
▼aiue  is  to  be  settled  by  arbitra- 
tion under  the  Aot  without  ap- 
p^.    See  ss.  8— 22,  24— 28. 

(a)  Stat.  63  &  64  Vict.  c.  50, 

8.4. 

(/)  Eeav  V.  Barton^  12  0.  B. 
274,278;  6tbsonY.  HammerimUh 
ny.  Co,,  32  L.  J.  Oh.  337,  342, 
843 :  Meuz  v.  Jaodb$,  L.  R.  7 
H.    L.    480,    490,    491;    Lee    v. 


ChukeU,  1  Q.  B.  D.  700,  702. 
(g)  HaUmr.  Runder,lC.U,k 

(A)  Meux  Y.  Jacolbt,  L.  B.  7 
H.  L.  481. 

(0  PoMb  cace,  Salk.  368 ;  see 
arUe,  p.  99. 

(ft)  Lee  Y.  OaBkeO,  1  Q.  B.  D. 
700 ;  Lan^boumy.  MeLeUan,  1903, 
2  Ch.  268. 
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trustee  in  bankraptey  disclaim  the  lease  (/),  he  will  lose 
his  right  to  sever  the  fixtures  (m).     It  has  been  held  that 
fixtures  of  this  kind,  while  remaining  actually  attached 
to  the  land,  though  removable,  are  not  the  tenant's 
goods  and  chattels  strictly  so  called  (ti),  nor  an  interest 
in  land ;  and  that  they  might  therefore  well  be  sold  by 
oral  agreement,  without  any  of  the  formalities  pre- 
scribed by  the  4th  or  the  17th  section  of  the  Statute  of 
Frauds  (o).     But  goods,  as  defined  in  the  Sale  of  Goods 
Act,  lS93{p),  include  things  attached  to  or  forming 
part  of  land  which  are  agreed  to  be  severed  before  sale 
or  under  the  contract  of  sale;  so  that  sales  of  such 
things  of  the  value  of  £10  and  upwards  are  regulated 
by  the  4th  section  of  that  Act  (q).    Any  instrument  in  Written 
writinff,  by  which  fixtures  are  separately  assigned,  or  Jjfi^^*  ^ 
charged,  upon  a  sale  or  mortgage  thereof,  apart  from  leparatelv 
any  interest  in  the  land  to  which  they  are  attached,  is  jg  HXiXiot^  * 
a  bill  of  sale  within  the  meaning  of  the  Bills  of  Sale  »*•• 
Acts,  1878  and  1882  (r),  and  must  be  executed  and 
registered  in  the  manner  and  form  provided  in  those 
Acts  in  order  to  attain  complete  validity  (s).    These 
Acts  do  not  apply  to  any  assignment  of  fixtures  together 
with  a  freehold  or  leasehold  interest  in  any  land  or 
bxdlding  to  which  they  are  afl&xed ;  except  only  in  the 
case  of  trade  machinery  as  defined  in  the  Acts,  which 
13  to  be  deemed  to  be  personal  chattels,  and  whereof 
any  disposition,  which  would  be  a  bill  of  sale  as  to  any 
other  personal  chattels,  is  to  be  deemed  to  be  a  bill  of 
sale  (f).    But  it  has  been  decided  that  even  such  trade 

(0  See    Williams  B.  P.  509,  (p)  Stat.  56  &  67  Vict.  o.  71, 

20th  ed.  8.61(2). 

(«)  Ez  parte  SUnhem,  7  Ch.  D.  (g)  See  anU,  p.  75. 

127 :  JEe  varU  Brook,  10  Cb.  D.  (r)  Stots.  41  k  42  Yiot  c.  31, 

100.  tti.  4,  5,  7,  8, 10, 11 ;  45  &  46  Vict. 

(n)  Lee   ▼.   RMm,  7  Taunt  o.  43,  ss.  3,  8,  9 ;  aU  stated  in 

191.  Appendix  (A),  poiU 

Co)  Stat.  29  Car.  H.  c  3;  Xe«  («)  See  anie,  pp.  71.  79,  90-92. 

i.Oa^kdl^  1  Q.  B.  D.  700.    Bee  (0  See  stst  41  &42yict.  o.  31, 

as  to  a.  17,  ante,  p.  75 ;  as  to  as.  4,  5,  stated  in  Appendix  (A), 

B.  4,  iKwe,  Part  n.,  Ch.  U.  poH, 
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Surrander  of 
the  term  by 
the  tenant 


Such  fixtoree 
areaneoeee- 
Bion  to  the 
land  in  faYonr 
of  anaaugnee 
or  mortgagee 
of  the  term. 


machinery  may  well  pass,  as  an  accession  to  the  land, 
by  the  mere  conveyance  of  the  land,  to  which  it  is 
attached,  and  although   the   land   be  copyhold;    and 
that,  if  such  machinery  be  conveyed  in  this  way,  and 
not  by  virtue  of  any  express  assignment  thereof,  as  a 
separate  subject  of  transfer,  the  instrument  of  con- 
veyance is  not  a  bill  of  sale  within  the  meaDing  of 
the  Act8(t^).    If  a  tenant  for  years  sell  or  mortgage 
fixtures  removable  by  him,  he  cannot  by  surrendering 
the  term  deprive  the  purchaser  or  mortgagee  of  the 
right  to  remove  them  within  a  reasonable  time  there- 
after (v).    And  such  fixtures,  being  an  accession  to  the 
land,  will  pass,  without  express  mention,  upon  any  con- 
veyance taking  effect  at  law  or  in  equity  .of  the  tenant's 
interest  in  the  land  demised  to  him,  or  will  become 
subject  to  any  mortgage  of  his  interest  in  the  land 
made  before  the  fixtures  were  set  up  {x) ;  so  that  if  the 
tenant  put  up  removable  fixtures  and  then  mortgage 
his  term,  or  if  he  mortgage  his  term  and  afterwards 
put  up  such  fixtures,  he  will  have  no  right  to  remove 
the  fixtures  as   against  the  mortgagee  of  the   term, 
though  they  remain  removable  as  against  the  land- 
lord (y). 


Fixtures  of 
tenant  for 
life. 


Fixtures  of 
tenant  in  fee. 


A  relaxation  of  the  old  rule  has  also  been  made  in 
favour  of  the  executors  of  a  tenant  for  life,  who  are 
allowed  to  remove  fixtures  set  up  by  their  testator  for 
the  purposes  of  trade  or  of  ornament  or  domestic  con- 
vem'ence  (;?).    But  the  rule  of  the  common  law  still 


(«}  i20  Fa^ei,  8S  Cb.  D.  112; 
i2d  Brwihi^  1894,  2  Gh.  600;  of. 
SmaXL  y.  I^oiiomk  PravineicU 
Bank  of  England,  1891,  1  Ch. 
686. 

(v)  London  and  Wedmintter 
Loan  and  Ditoount  Co,  v.  Drake^  6 
C.  B.  N.  S.  798 ;  Saint  v.  PUleff, 
L.  R.  10  Ex.  137;  ^  Ola»dir 
Copper  Works.  Ld,,  1904,  1  Ch. 
819,  824 :  see  Williams  B.  P.  518, 
20th  ed. 


(s)  AnUj  pp.  131, 132,  and  notes 
(w),(o).(p).(r). 

(v)  Beynoldg  y.  A$kffg^  1905, 
1  K.  B.  87,  99,  affd.  1904,  ▲.  C. 
466. 

(s)  Lawton  y.  Lawton^  3  Afck. 
14;  Se  De  FaUbe,  1901,  1  Ch. 
528,  affd.  nom.  Leigh  y.  Taylor^ 
1902,  A.  G.  157;  Be  HvUm^  1905, 
1  Gh.  406 ;  1  Wms.  Exora.  741  ao., 
7th  ed.;  563  09.,  10th  ed. 
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retains  much  of  its  force  as  between  the  devisee  or  heir 
of  a  tenant  in  fee  simple  and  his  executor  or  administra- 
tor (a).  Thus  a  tenant  for  years  may  remove  ornamental 
chimney-pieces  set  up  by  him  during  his  tenancy  (6) ; 
bat  if  erected  by  a  tenant  in  fee  simple,  they  will  pass 
with  the  house  to  the  devisee  or  heir  (c).  So  machinery 
employed  in  carrying  on  iron  works  or  collieries  may 
be  removed  by  a  lessee  for  years,  if  erected  by  him ; 
bat  if  erected  by  a  tenant  in  fee  simple,  such  machinery, 
even  though  removable  without  injury  to  the  freehold, 
will  belong  to  the  heir  or  the  devisee  of  the  land  (dy 
However  it  seems  that  pier  glasses,  fixed  by  nails,  and 
not  let  into  panels,  and  hangings  fastened  up  for  orna- 
ment, will  now  belong  to  the  executor  or  administrator 
of  a  tenant  in  fee  simple  as  part  of  his  personal 
estate  (e). 

Where  fixtures  are  demised  to  a  tenant  along  with  the  When  fixtures 
house,  mill  or  other  bmlding  in  which  they  may  happen  ^'^  a®m"«d. 
to  be,  the  property  in  the  fixtures  still  remains  in  the 
landlord,  subject  to  the  tenant's  right  to  the  possession 
and  use  of  them  during  his  term  (/) ;  and  if  they  should 
be  severed  from  the  building  by  the  tenant  or  any  other 
person,  or  should  be  separated  by  accident,  the  landlord 
will  acquire  an  immediate  right  to  the  possession  of 
them(jr).  In  this  respect  they  are  subject  to  the  same 
rules  as  timber,  which,  as  we  shall  see,  is  equally  a  part 
of  the  inheritance  until  severed,  and  when  cut  becomes 
the  personal  property  of  the  owner  of  the  fee  (h).  Fix- 
tures, which  would  descend  with  the  house  or  building 

^  (a)  See  1  Wms.  Exon.  731  $q.,  (e)  Squire  y.  Mayor,  2  £q.  Ga. 

'thed.;  555ag.,10thed.;  Norton  Abr.  430,  pL  7;  S.  0.  2  Preem. 

I  DoMkteood,  1896, 2  CIl  497, 500 ;  2^9;  BeDe  Falbe,  ubi  fup. 

^DeFalbe^ubisup.  (J)  BoydeU   ▼.    M'Michad,  1 

%BUhop   V.   mioi,  II  Ex.  0.   M.  &  E.  177;  HUekman  v. 

1J3.  Waiton,  4  M.  &  W.  409. 

(e)i)iM2Ze|ry.  Tfarc70,Amb.llS.  (a)  Farrant   v.    Thomimm,    5 

Ji)  FUher  y.  JHMm,  12  CI.  k  B.  &  Aid.  826;  24  R  R.  671. 

^^  312,  (fc)  Re  AinAie,  30  Ch.  D.  485. 
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to  the  heir  of  the  owner  of  the  fee  on  intestacy,  are  not 
in  fact  his  goods  and  chattels  properly  so  called  (t). 


Chattels 


Chattels  vegetable  consist,  as  their  name  imports,  of 
movable  articles  of  a  vegetable  origin,  such  as  timber, 
underwood,  com  and  fruit.  All  these  articles,  so  long 
as  they  remain  unsevered  from  the  land,  are  for  many 
purposes  considered  as  part  of  it ;  and  they  will  pass 
by  a  conveyance  or  devise  of  the  land  without  express 
mention  (k).  If,  however,  the  trees  should  be  expressly 
excepted  out  of  the  conveyance,  they  will  remain  the 
personal  property  of  the  grantor,  although  severed  only 
in  contemplation  of  law  (Z) ;  and  in  like  manner  the 
trees  alone  may  be  granted  by  a  tenant  in  fee  simple, 
and  will  then  form  the  personal  property  of  the  grantee, 
even  before  they  are  cut  down  (m).  But  if  a  tenant  of 
lands  in  fee  simple  should  die  without  having  sold  or 
devised  them  (n),  the  law  then  draws  a  distinction  be- 
tween such  vegetable  products  as  are  the  annual  results 
Emblements,  of  agricultural  labour,  and  such  as  are  not.  The  former 
class  are  called  by  the  name  of  eniblemetUs,  and  the 
right  to  reap  them  belongs  to  the  executor  or  adminis- 
trator of  the  deceased  in  exclusion  of  the  heir(o); 
whilst  the  latter  class  descend  to  the  heir  along  with  the 
land  (p).  The  reason  of  the  distinction  appears  to  be 
that  as  annual  crops  are  mainly  the  result  of  labour 
incurred  at  the  expense  of  the  owner's  personal  estate, 
Ms  personal  estate  ought  to  reap  the  benefit  of  the  crop 
which  results  (q).  Accordingly  crops  of  com,  and  grain 
of  all  kinds,  flax,  hemp,  and  everything  yielding  an 


(0  Winn  Y.  IngiTby,  5  B.  &  Aid. 
625;  24  B.  B.  503;  HaOen  y. 
Bundar,  1  0.  M.  &  B.  266;  Lee 
Y.  GaskeU,  1  Q.  B.  D.  700. 

(k)  Oom.  Dig.  tit.  Biens  (H). 

(l)  Herlakenden*B  eaee,  4  Bep. 
63  b. 

(m)  Wentworth*8  Offioe  of  an 
Executor,  I4th  ed.  148;  I  Wms. 
Exow.  707, 7th  ed. ;  534, 10th  ed. ; 


Manhatt  y.  Qtmn,  1  0.  P.  D.  35. 

(n)  As  to  a  doYisee,  see  Rwige 
Y.  Winnall,  12  BeaY.  857 ;  Ow^ 
Y.  WoMl,  2  H.  &  K.  122. 

(o)  (Jom.  Dig.  tit  Biens  (G) ; 
1  Wms.  Exors.  709  eq^  7th  ed. ; 
536  ag.,  10th  ed. 

(p)  See  ante,  p.  126. 

(9)  Wentworth's  Offioe  of  an 
Executor,  I4th  ed.  147. 
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artificial  annual  profit  produced  by  labour,  belong  to  the 
executor  or  administrator  as  against  the  heir;  whilst 
timber,  fruit  trees,  grass,  and  clover,  which  do  not  repay 
within  the  year  the  labour  by  which  they  are  produced, 
belong  to  the  heir  as  part  of  the  land  (r).  The  right 
to  emblements  also  belongs  to  the  executor  or  adminis- 
trator of  a  tenant  for  life  (s),  and  to  a  tenant  at  will 
if  dismissed  from  his  tenancy  before  harvest  (t).  The 
claims  of  tenants  at  rack  rent,  whose  tenancies  may 
determine  by  the  death  or  cesser  of  the  estate  of  tenants 
for  life,  or  for  any  other  uncertain  interest,  are  now  pro- 
vided for  by  an  enactment  of  the  last  reign,  giving  the 
tenants  at  rack  rent  a  right  to  continue  to  hold  imtil  the 
expiration  of  the  current  year  of  their  tenancy  (u). 

"When  lands  are  let  to  a  tenant  for  years  or  life,  if  When  lands 
no  exception  is  made  of  the  timber,  the  property  in  the  y^orTife. 
timber  will  still  remain  in  the  owner  of  the  inheritance, 
subject  to  the  tenant's  right  to  have  the  mast  and  fruit 
growing  upon  it,  and  the  loppings  for  fuel,  and  the 
benefit  of  the  shade  for  his  cattle  (x).    Accordingly,  all 
fruit  which  may  be  plucked,  or  bushes  or  trees,  not 
being  timber,  which  may  be  cut  or  blown  down,  will 
belong  to  the  tenant  (y);  but  timber  trees,  which  may 
be  cut  or  blown  down,  will  immediately  become  the 
property  of  the  owner  of  the  first  estate  of  inheritance 
in  the  land,  whether  in  fee  simple  or  in  tail  (z).    Timber  Timber  treee, 
trees  are  oak,  ash,  and  elm  in  all  places ;  and  in  some 
particular  parts  of  the  country,  by  local  custom,  where 

(r)  See  Gravei  v.   WeUI,  5  B.  Bing.  384;  35  B. B.  568 ;  Pidgley 

&  Ad.  105;  39  B.  B.  419 ;  arUe,  y.  Bawling^  2  Coll.  275. 

p.  126.  (s)  Herlaketiden*8  ea«e,  4  Bep. 

(«)WiUiam8,B.P.128,20thed.  63  a;  Whi{field  y.  BewU,  2  P. 

(0  Ibid.  p.  488.  Wms.  240 ;  8  P.  Wms.  268 ;  Lush- 

(«)  Stat.  14  &  15  Vict.  c.  25,  ington  y.  Bcidero,  15  Beay.   1 ; 

1.  1.    See  Waiiams,  B.  P.  128,  Honywood  y.  Eonywood^  L.  B.  18 

20th  ed.  £q.  306,  311.     See  Lowndes   y. 

(x)  IdforSs  cote,  11  Bep.  48  b.  Korton,  6  Oh.  D.  139 ;  Hartley  Y. 

(y)  Channon  y.  Patch,  5  B.  &  Pendarvei,  1901,  2  Ch.  498. 
0.  897 ;  Bemman  y.  Peacock,  9 
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Other  trees  are  generally  used  for  building,  they  are 
ToBaat  with-  for  that  reason  considered  as  timber  (a).  Bat  if  the 
m^uFwute  ^^*^^  should  be  a  tenant  without  impeaehment  of 
wade  (sine  impetitione  vdsti),  timber  cut  down  by  him 
in  a  husband-like  manner  will  become  his  own  property 
when  actually  severed  (J),  but  not  before  (c);  for  the 
words  "  without  impeachment  of  waste  "  imply  a  release 
of  all  demands  in  respect  of  any  waste  which  may  be 
committed  (d).  If,  however,  the  words  should  be  merely 
without  being  impleaded  for  waste,  the  property  in 
the  trees  when  cut  would  still  remain  in  the  landlord, 
and  the  action  only  would  be  discharged,  which  he 
might  otherwise  have  maintained  against  the  tenant 
for  the  waste  committed  by  the  act  of  felling  the 
timber  (e). 

AnimalB  Jerm       AmmsAafercs  naturce,  or  wild  animals,  including  game, 
"^'*'^*'  are  exceptions  from  the  rules  which  relate  to  other  mov- 

ables, on  the  ground  that  until  they  are  caught  there 
ia  no  property  in  them(/).  If  therefore  the  owner  of 
land  in  fee  simple  should  die,  the  game  on  his  land, 
or  the  fish  in  any  river  or  pond  upon  the  land,  will 
not  belong  to  his  executor  or  administrator  as  part  of 
his  personal  estate  ((7).  And  if  a  man  should  have  a 
park  or  warren,  he  has  no  true  property  in  the  deer, 
conies,  pheasants,  or  partridges ;  but  they  belong  to  him 
only  "  ratione  privUegii  for  his  game  and  pleasure  so 
long  as  they  remain  in  the  privileged  place  "  (h).  But 
a  property  in  wild  animals  may  be  obtained  by  reclaiming 

(a)  2  Bliiok.  Gomm.  281 ;  Da»h'  (d)  11  Bep.  82  b. 

wood   y.    Magniac,  1891,  8  Gh.  (0)  Waiter  Idle'»  eaw,  11  Rep. 

806.  83  a. 

(6)  LewU  BowUb'  com,  11  Rep.  (/)  Ante,  p.  47. 

82  b;  Baker  y.  Stbrighi,  18  Ch.  (g)  Co.  LilL  8  a;  The  ca»e.  of 

D.  179.  See  Williams,  R.  P.  116,  Swane,  7  Rep.  17  b ;  aniey  p.  126. 

20th  ed.  ih)  7  Rep.  17  b;   Year-Book, 

(e)  CMmeUy  v.  Paxton,  3  Bin}?.  3  Uen.  VI.  55  b,  56  a ;  F.  K.  B. 

207:    10    B.  &  0.  564;    28  R.  87,  n.  (a);  K  y.  TownUy,  L.  B. 

R.  619 ;  Be  LleweUin,  87  Ch.  D.  1  C.  C.  R.  315. 
817. 
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or  catching  them  (propter  industriam),  or  by  reason  of 
their  being  unable  to  get  away  (propter  impoterUiam)  (i). 
Thus  deer,  even  though  in  a  legal  park,  may  be  so 
tame  and  reclaimed  as  to  pass  to  the  executors  of  the 
owner  of  the  park  on  his  decease  (k) ;  so  rabbits  in  a 
hutch,  fish  in  a  box,  and  young  pigeons  in  a  dove-house, 
unable  to  fly,  will  belong  to  the  executor  or  adminis- 
trator of  the  owner,  and  not  to  lus  heir.  It  appears  to  Hawki  and 
have  been  formerly  thought  that  hawks  and  hounds  were  ^^'"*^- 
not  subjects  of  personal  property,  but  would  descend 
with  the  lands  to  the  heir;  but  this  opinion  is  not 
now  law.  "  For,"  observes  the  author  of  the  Office  of 
an  Executor  (I),  "  although  they  be  for  the  most  part 
but  things  of  pleasure,  that  hindereth  not  but  they  may 
be  valuable  as  well  as  instruments  of  music,  both  tend- 
ing to  delight  and  exhilarate  the  spirit ;  a  cry  of  hounds 
hath  to  my  sense  more  spirit  and  vivacity  than  any 
other  music." 

The  occupier  of  land  for  the  time  has  now  the  sole  Bight  to  kill 
right  of  killing  and  taking  the  game  upon  the  land,  ^„j^^® 
unless  such  right  be  reserved  to  the  landlord  or  any 
other  person  (m).    And  under  the  Ground  Game  Act,  The  Ground 
1880  (»),  every  occupier  of  land  has,  as  incident  to  and  f^^®  ^®*' 
inseparable  from  his  occupation  of  the  land,  the  right 
to  kill  and  take  hares  and  rabbits  thereon,  concurrently 
with  any  other  person  who  may  be  entitled  to  kill  and 
take  such  animals  on  the  same  land ;  but  the  right  so 

(0  2  Blaek.  Comm.  391,  894;  pheaaanifl,    partridges,     grotue, 

Wins.  Exon.  701,  7th  ed. ;  532,  heath  or  moor  game,  black  game 

10th  ed.  and  bustardB;  s.  2.    See  as  to 

00  Morgan   t.    The    Earl  of  poaching,  atat.  25  &  26  Yiot.  o. 


f,  8  O.  B.  768.  114 :  and  as  to  wUd  biids  stats. 

(O'Wentworth's  Offloe  of   an  43  ft  44  Yiot.  o.  35;   44  ft  45 

Sxecator,   148,   14th    ed.    The  Yiot.  c.  51. 

■ntbor  of  this  work  is  supposed  (n)  Stat.  48  ft  44  Yiot.  o.  47,  s. 

to  bare  been  Mr.  Justice  Dod-  1 ;  see  Morgan  v.  Jaek$on,  1895, 

dridge.  1  Q.  B.  885;  StawUm  v.  Brown, 

(«)  Stat.  1  ft  2  Will.  lY.  o.  32,  1900,  1  Q.  B.  671 ;  Shorrard  v. 

•een.6~8.    Oame  for  the  par-  Gatcoigne,   1900,  2  Q.  B.  279; 

pons  of  this  Act  Includes  hares,  Andtnon  r.  Vioary,  <b,  287. 
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Lord  of  a 
manor. 


confeired  on  the  occupier  ia  subject  to  the  limitatioiis 
specified  in  the  Act(o).  Where  the  landlord  has 
reserved  to  himself  the  right  of  killing  game,  he  may 
authorize  any  person  or  persons,  who  shall  have  obtained 
licences  to  kiU  game  (p),  to  enter  upon  the  land  for  the 
purpose  of  pursuing  and  killing  game  thereon  (g}.  And 
the  lord  of  any  manor  or  reputed  manor  has  the  right 
to  pursue  and  kill  the  game  upon  the  wastes  or  com- 
mons within  the  manor,  and  to  authorize  any  other 
person  or  persons  who  shall  have  obtained  licences  to 
kill  game  to  enter  upon  such  wastes  or  commons  for 
the  same  purpose  (r). 


Property  in 
game. 


^  When  game  or  other  wild  animals  were  killed  on  any 
land  by  any  other  person  than  the  rightful  owner  (s), 
the  law,  with  respect  to  the  property  in  the  game,  was 
formerly  as  follows :  If  a  man  started  any  game  within 
his  own  grounds  and  followed  it  into  another's,  and 
killed  it  there,  the  property  remained  in  himself.  And 
so  if  a  stranger  started  game  in  one  man's  chase  or  firee 
warren,  and  hunted  it  into  another  liberty,  the  property 
continued  in  the  owner  of  the  chase  or  warren;  this 
property  arising  from  privilege,  and  not  being  changed 
by  the  act  of  a  mere  stranger.  Or  if  a  man  started 
game  on  another's  private  grounds,  and  killed  it  there, 
the  property  belonged  to  him  on  whose  ground  it  was 
killed.  Wliereas,  if  after  being  started  there,  it  was 
killed  in  the  grounds  of  a  third  person,  the  property 
belonged  not  to  the  owner  of  the  first  ground,  because 
the  property  was  local;  nor  yet  to  the  owner  of  the 


(o)  Where  at  the  date  of  the 
paBfliog  of  the  Act  the  right  to 
Jdll  and  take  ground  game  on 
any  land  was  rested  by  lease, 
contract  of  tenancy,  or  other 
contract  bond  Ude  made  for  vain- 
able  consideration,  in  some  person 
other  than  the  oconpier,  the  ooou- 
picr  would  not  be  entitled  nnder 


the  Act,  nntil  the  determination 
of  that  contract,  to  kill  and  take 
gronnd  game  on  such  land ;  see 
s.  5. 
(p)  Stat.  23  ft  24  Yict  c.  90. 
(5)  Stat.  1  ft  2  WiU,  nr.  0. 32, 
s.  II. 

I  Sect  10. 
See  anfe,  p.  47. 
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second,  because  it  was  not  started  in  his  soil ;  but  it 

vested  in  the  person  who  started  and  killed  it,  though 

guilty  of  a  trespass  against  both  the  owners  (t).    And 

this  appears  to  be  still  the  law  with  respect  to  wild 

animals  which  are  not  game  («).    But  with  respect  to 

game(a;)  an  alteration  appears  to  have  been  made  by 

the  Game  Act  (y),  which  seems  to  vest  the  property  in 

game  killed  on  any  land  by  strangers,  in  the  person 

having  the  right  to  kill  and  take  the  game  upon  the 

land  {z). 

(0  2  BL  Com.  419;   ChurtA-  844;  18  Jor.  N.  8.  701 ;  affirmed 

ward  T.  Btuddp,  14  EMt,  249;  11  H.  of  L.  Cas.  621 ;  The  Qwxn 

niEi.K5l^.    llie  last  piopoBi-  ▼.  Bead,  8  Q.  B.  D.  131;    26 

tioo  18^  iiotrerer,  doaMed  by  Lord  W.  B.  283. 

(Mmakfid  in  Blades  v.  Higg%,  (x)  See  anle,  p.  141,  n.  (m). 

11  KorL.OtB.  €39.  (y)  Stat.  1  &  2  WUl.  IV.  o.  32. 

(•)  See  Blades  y.   Him,  12  (x)  Sect.  36;   Bigg  v.  Barl  of 

CB.  N.  &  501 ;  13  O.  B.  N.  S.  LonsdaUy  1  H  ft  N.  923. 
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Obligation. 


PART  II. 

OF    GHOSES    INACTION. 


CHAPTER  I. 


OF  ACTIONS  EX  DELICTO. 


It  has  been  observed  (a)  that  things  personal  are 
said  to  be  in  possessiofi  or  in  action ;  and  that  the  term 
choses  in  action  was  applied  to  things,  to  recover  or 
realize  which,  if  wrongfully  withheld,  an  action  must 
have  been  brought.  Personal  things  in  action  are  of 
course  recoverable  by  personal  actions;  and  these,  as 
we  have  seen  (6),  were  brought  to  enforce  an  obligation 
imposed  on  the  defendant  personally  to  make  satisfac- 
tion to  the  plaintiff  for  a  wrong  or  for  a  breach  of 
contract.  Now,  by  the  common  law  of  England,  the 
satisfaction  which  a  man  is  bound  to  make  for  such 
a  violation  of  right  is  the  payment  of  money  as 
damages  (c).  Thus  the  right  to  bring  a  personal  action 
is  a  thing  valuable  in  money;  and  in  this  aspect  it 
may  be  included  in  what  is  called  property,  using  the 
term  property  in  the  wide  sense  of  all  the  rights  a 
man  has,  which  are  valuable  in  money  (d).  It  is,  how- 
ever, worthy  of  remark  that  the  benefit  of  an  obligation, 
being  the  right  to  some  act  or  forbearance  on  the  part 
of  a  particular  person  (c),  is  a  right  of  a  very  different 
nature  from  the  right  of  property  or  ownership,  strictly 
so  called,  which  is  a  right  to  some  thing  availmg 


(a)  Aniey  p.  27. 

(b)  Ante,  p.  4. 

(e)  Go.  Litt.  257  a ;  Ck>m.  Dig. 
tit.    Damages;    Bac.   Abr.   Ut. 


Damages.    See  anie,  p.  4. 

(d)  Ante,  p.  29. 

(e)  Bract,  fo.  99,102  a; 
Ut.  i.  oh.  29,  S  2. 
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gainst  all  the  world.  And  the  former  right  is  in- 
cluded in  property  (in  the  wide  sense  of  the  word) 
only  in  so  far  as  it  is  valuable  in  money,  that  is, 
capable  of  being  exchanged  for  the  ownership  of 
money  (/). 

The  principle  of  the  payment  of  money  as  compen- 
sation for  an  injury  appears  in  our  earliest  laws,  and  is 
perhaps  the  most  important  step  in  procuring  the  sub- 
stitution of  an  appeal  to  law  for  the  exercise  of  private 
vengeance  (^).  But  actions  for  damages,  that  is,  to 
recover  a  sum  to  be  assessed  in  the  action  as  propor- 
tionate to  the  injury  suffered,  appear  to  have  been 
developed  no  earlier  than  in  the  thirteenth  century  (A). 
Once  introduced,  however,  their  importance  quickly 
increased;  and  a  personal  action  sounding  (as  it  was 
said)  in  damages  became  the  r^ular  remedy  for  a 
trespass  or  violation  of  light  (i).  Damages  still  remain 
the  appropriate  compensation  recoverable  in  an  action 
at  law  for  a  wrong  or  breach  of  contract  Formerly 
actions  for  damages  could  only  be  brought  in  the  courts 
of  common  law.  The  Court  of  Chancery,  though  it 
possessed  special  jurisdiction  of  its  own  to  issue  an 
injunction  to  restrain  the  commission  or  continuance 
of  certain  particular  injuries,  and  to  decree  the  specific 
performance  of  contracts  of  a  special  class  (k),  had  in 
general  no  power  to  award  damages  (/).  But  by  a 
statute  of  the  year  1858,  commonly  called  "Lord 
Cairns'  Act,"  the  Court  of  Chancery  was  empowered 
to  award  pecuniary  damages,  either  in  addition  to  or  in 

(/)  Bee  Savigny,  System  des  Abr.    Damages   (A),   Trespass ; 

faentigeniDmiflohen  Beoht8,Vol.  1.  ante,  pp.  4, 12,  n.  (m) ;  13,  n.  (r)  ; 

f  53,  TO.  338—350  ;  aiOe,  p.  29.  16,  n.  (t) ;  18—20. 

(a)  See  Thorpe,  Ancient  Laws  (h)  Ohiefly  for  the  purchase  or 

and  Institntefl  of  England,  Vol .  I.  leasing  of  land, 

p.  3,  n.  (/);    Holmes  on  the  (T)  Gilbert,  Forum  Bomanum, 

Common  Law,  Leot.l.  oh.  xii.  p.  419;   Story's  Eqaity 

(ft)  P.  &  M.  Hist.  Eng.  Law  ii.  Jurisprndenoe,  oh.  xix.  vol.  ii. 

S21.  p.  122, 13th  ed. 

(t)Go.Litt.  285  a,  288;  Bac. 

W.P.P.  10 
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Jadioaiave 
Acts  of  1873 
—1875. 


DivisionB  of 
High  Court 
of  Jnsiioe. 


substitution  for  an  injunction  orspeoific  perfonnance  (m). 
Bj  the  Judicature  Acts  of  1873  to  1875  the  original 
jurisdiction  both  of  the  courts  of  common  law  and  the 
Court  of  Chancery  was  transferred  to  and  vested  in  the 
High  Court  of  Justice  as  from  the  Ist  of  November, 
1875  (»).     The  Act  of  1873  divided  the  High  Court 
of  Justice  into  five  divisions,  namely,  the  Chanceiy 
division,  the   Queen's   Bench    division,  the    Common 
Pleas  division,  the  Exchequer  division,  and  the  Probate, 
Divorce,  and  Admiralty  division.     To  each  of  the  four 
last-named   divisions  were   assigned    all  causes    and 
matters  which,  if  the  Act  had  not  passed,  would  have 
been  within  the  exclusive  cognizance  of  the  Court  or 
Courts  from  which  the  division  took  its  name  (o).     But  in 
1888  the  Queen's  Bench,  Common  Pleas  and  Exchequer 
divisions  of  the  Court  were  united  and  consolidated  in 
one  division,  called  the  Queen's  (now  the  King's)  Bench 
division  (p).     To  the  Chancery  division  was  assigned 
the  administration  of  the  principal  matters  which  weie 
previously  within  the  exclusive  jurisdiction  of  the  Court 
of   Chancery  (including  the    specific  performance  of 
contracts  for  the  sale  or  leasing  of  real  estate),  and  the 
exercise  of  the  same  Court's  statutory  jurisdiction  (q). 
Subject  to  the  provisions  of  the  Judicature  Acts  and  to 
any  rules  of  Court,  and  to  the  power  to  transfer  causes 
from  one  division  to  another  (r),  any   plaintiff  may 


(m)  Stat.  21  &  22  Yiot.  o.  27, 
8.  2,  now  repealed  by  stat.  46  & 
47  Yiot.  0.  49,  saving  the  juris- 
diotion  thereby  established,  and 
reserving  the  power  of  making 
Knies  of  Court  as  to  the  matters 
contained  therein :  Letoers  v.  Earl 
of  Shaftesbury,  L.  R.  2  Eq.  270; 
KreM  v.  BurreU,  7  Ch.  D.  551 ; 
11  Ch.  D.  146;  FriU  v.  Hoitton, 
14  Ch.  D.  542:  Bayers  v.  Collier, 
28  Ch.  D.  103,  107,  108;  Chap- 
man, Morsons  A  Co,  v.  Guardians 
of  Auckland  Union,  23  Q.  B.  D. 
294  :  Prootor  v.  Bayley,  42  Ch.  D. 
890;   Shel/er  v.  City  of  London 


Electric  Lighting  Co^  1895, 1  Ch. 
287;  iZe  5.,  190(5, 1  Ch,  730. 

(n)  Stats.  36  &  87  Yiot  c  C6, 
ss.  16,17;  37  A  38  Yict  c.  83; 
88  i&  39  Yiot.  0.  77. 

(o)  Stat.  36  &  37  Vict.  c.  66, 
8.34. 

(p)  By  an  order  in  ooancil 
dated  16th  Deo.  1880,  made  in 
pursuance  of  stat.  36  &  37  Yict. 
0.  66,  s.  32. 

(q)  Slat.  36  &  37  Yict.  c.  66, 
8.  34;  Sogers  y.  Jones,  7  Ch.  D. 
349. 

(r)  Rules  of  the  Suprone 
Court,  1883,  Ord.  XLIX* 
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aasign  his  cause  to  such  one  of  the  divisions  of  the 
High  Court  as  he  may  think  fit  («).  Each  division 
of  the  Court  has  now  equal  jurisdiction  to  give  either 
an  injunction  or  damages  (t).  But,  although  the 
jurisdictions  of  the  former  courts  of  law  and  equity  are 
thus  united,  so  that  equitable  as  well  as  legal  rights 
may  now  be  enforced  in  the  same  Court,  no  change  was 
made  by  the  Judicature  Acts  in  the  nature  of  l^al  or 
of  equitable  rights  and  remedies  (u).  The  right  to 
bring  a  personal  action  at  law,  in  other  words,  a  legal 
dioee  in  action^  is  therefore  still  valuable  as  resulting 
in  the  payment  of  money  or  damages. 

The  infliction  of  a  wrong,  and  the  non-performance 
of  a  contract,  are  evidently  the  two  grand  sources  from 
which  personal  actions  ought  to  proceed.  If  one  man 
commits  a  wrong  against  another,  justice  evidently 
requires  that  he  shoidd  give  him  satisfaction ;  and  if  one 
man  enters  into  a  contract  with  another,  he  certainly 
ought  to  keep  it,  or  make  reparation  for  its  breach ;  or 
if  the  contract  be  to  pay  a  sum  of  money,  the  money 
ought  to  be  duly  paid.  Personal  actions  are  accordingly 
divided  by  the  law  of  England  into  two  great  classeef, 
actions  ex  delicto  and  actions  ex  contractu  (x).  The  Actiona  ex 
former  arise  in  respect  of  a  wrong  conmiitted,  called  ^^j^^^  ^ 
in  law-French  a  tort;  the  latter,  in  respect  of  a  breach 
of  contract,  either  by  non-payment  of  a  sum  of  money 
agreed  to  be  paid,  which  thus  becomes  a  dAt  (y),  or  by 
some  other  non-performance  of  the  duty  of  action  or 
forbearance,  which  the  contract  imposed.  Let  us  turn 
our  attention,  in  the  present  chapter,  to  a  right  of 
action  in  tort,  considered  as  part  of  the  injured  person's 

(i)  Stat.  38  &  39  Yiot.  c.  77,  liams,  R.  P.  164,  20th  ed. 

t.U.    See  Boles  of  the  Supreme  (x)  Bract,  to.  99  a;  3  Black. 

Omrt,  1888,    OnU.    II.,   Y.   rr.  Gomm.  117;  see  PiOfeMor  Mait- 

^9.  land's  note  on  the  history  of  this 

(0  8ayen  y.  CoUier,  28  Oh.  D.  classification  in  PoUook  on  Torts, 

103, 108 ;  120  £.,  1906, 1  Oh.  730.  App.  A.,  5th  ed. 

iu)ArUe,  p.  27»  n.  (5);    WU-  (y)  Ante,  p.  20. 
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property  («).  When  it  is  viewed  in  this  light,  we  are 
chiefly  struck  with  the  fact  that  it  is  the  exception, 
not  the  rule,  for  the  right  to  sue  and  the  liability  for 
damages  for  a  wrong  to  be  completely  transmissible. 

Transmiwion       First,  with  respect  to  transmission  on  death*     The 
on  death.         ancient  law,  upon  the  principle   that   the   right    to 
sue  and  the  liability  for  a  wrong  are  personal  to  the 
injured  party  and  wrong-doer  respectively  (a),  confined 
the  remedy  by  action  for  a  tort  to  the  joint  lives  of 
Maxim  adtb     the  injuPBr  and  the  injured.     If   either  party  died, 
morUur  cum     the  right  of  action  was  at  an  end,  the  maxim    being 
permnd.  ^^^   personalis    moritur    cum   persona  (b).      In   this 

rule,    actions    ex  delicto    only  were    included  (e);    of 
which,  however,  there  seem  to  have  been  more  than  any 
EzceptioDf  on  other  in  early  times.     But  by  an  early  statute  (d),  the 
party  i^jui^   ^^^  action  was  given  to  the  executor  for  any  injury 
done  to  the  personal  estate  of  the  deceased  in  his  life- 
time, whereby  it  became  less  beneficial  to  the  executor, 
as  the  deceased  himself  might  have  brought  in  his  life- 
time.   And  by  a  modem  statute  (e),  an  action  is  given 
to  the  executors    or    administrators    of   any    person 
deceased  for  any  injury  to  the  real  estate  of  such  person, 
committed  within  six  calendar  months  before  his  death, 
for  which  an  action  might  have  been  maintained  by 
him ;  so  that  the  action  be  brought  within  one  year 
after  the  death  of  such  person ;  and  the  damages,  when 
recovered,  are  to  be  part  of  the  personal  estate  of  such 
person.    But  the  principle  of  the  common  law  remains 
in  force  with  regard  to  injuries  to  the  person  or  reputa- 
tion (/).    It  is,  however,  provided  by  the  Fatal  Accidents 

(•)  For  the  exact  definition  of  banii  asportatU  in  vitd  tmMorit^ 

a  tort,  and  for  the  law  of  torts  extended  to  executors  of  execn- 

geoeraUy,  the  reader  is  referred  tors  by  stat.  25  Edw.  III.  stat.  5, 

to  PoUock  on  Torts.  o.  5. 

(a)  See  ante,  p.  30,  and  n.  (o).  (c)  Stat  3  ft  4  Will.  FV.  o.  42, 

:6)  1  Wms.  Sannd.  216  a,  n.  (1).  s.  2. 


(o)  Ante,  p.  29,  n.    (n).      See         (/)  See  1  Wms.  Exora.  Pt.  IL 
J'tnZayT.C%tni*y,20Q.B.  D.494.      Bk.  III.  Ch.  I.  §  1,  789—793, 
{d)  SUt.  4  Edw.  III.  c.  7,  De     7th  ed. ;  606  ig.,  l6th  ed. 
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Act,  1846 (^),  long  known  as  "Lord  Campbeirs  Act," 
that  whenever  the  death  of  a  person  shall  be  caused 
by  such  wrongful  act,  neglect  or  default,  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured 
to  maintain  an  action  and  recover  damages  in  respect 
thereof  (A),  the  wrong-doer  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony. 
Under  this  Act,  one  action  only  can  lie  for  the  same  sub- 
ject-matter of  complaint ;  and  such  action  must  be  com- 
menced within  twelve  calendar  months  after  the  death 
of  the  deceased  (i),  in  the  name  of  his  executor  or  ad- 
ministrator (j),  and  must  be  for  the  benefit  of  the  wife, 
husband,  parents,  grandfather  and  grandmother,  step- 
father and    stepmother,  children,  grandchildren    and 
stepchildren  of  the  deceased,  in  such  shares  as  the  jury 
shall  direct  (k).    And  if  there  shall  be  no  executor  or 
administrator  of  the  person  deceased,  or,  there  being 
such  executor  or  administrator,  no  action  shall  have 
been  brought  in  his  name  within  six  calendar  months 
from  the  death  of  the  deceased,  then  such  action  may 
be  brought  by  and  in  the  name  or  names  of  all  or  any 
of  the  persons  (if  more  than  one)  for  whose  benefit  such 
action  would  have  been,  if  it  had  been  brought  by  or  in 
the  name  of  such  executor  or  administrator  (Z).    Pre- 
viously to  this  statute,  a  man  who  had  been  maimed  by 
another  could  recover  compensation  for  the  injury ;  but 
it  he  died  of  his  wound,  his  family  could  obtain  no 
recompense  for  the  loss  of  a  life  which  might  have  been 

(g)  Stat.  9  &  10  Vict.  c.  93,  (j)  Sect  2. 

amended  by  stat  27  &  28  Vict.  o.  {h)  Sects.  2, 5.    An  action  may 

93.     See   Pym   ▼.     The    Great  be  brought  under   this  Act   in 

Jforihem   BaUtoay    Company,   2  respect  of  the  death  of  an  alien, 

B.  k  S.  759.  where  the  alien  could  have  sued, 

(&)  See    WiUianu    ▼.    Mersey  if  aliye :  Davidssm  v.  HiUf  1901, 

JMa  &  Harbour  Board,  1905, 1  2  K.  B.  606. 

K.  B.  804.  (0  Stat.  27  &  28  Vict.  c.  95, 

(t)  Slat  9  &  10   Vict.  c.  93,  s.  1. 
1.3. 
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their  only  dependence.  And  even  now,  when  the  death 
of  a  person  is  not  caused,  no  action  can  be  brought  by 
his  executor  or  administrator  for  any  injury  which 
afiTected  him  personally,  if  it  did  not  touch  his  pro- 
perty {pi).  So  that  an  executor  or  administrator  cannot 
have  an  action  for  a  libel  published  or  slander  uttered 
concerning  the  deceased,  or  for  his  fabe  imprisonment, 
or  for  any  assault  or  battery  which  did  not  cause  his 
death  (w). 

Death  of  the  Not  only  the  death  of  the  injured  party,  but  also  that 
wrong-doer,  ^f  ^j^^  wrong-doer,  formerly  put  an  end  to  every  action 
which  arose  fix)m  a  tort  or  wrong ;  and  this  was  the  case 
up  to  a  very  recent  period ;  although  if  the  executor  or 
administrator  had  profited  by  the  wrong  done,  the  injured 
party  was  able  to  recover  firom  him  the  money  or  goods 
he  had  thus  gained  (o).  By  a  modem  statute  (p), 
however,  an  action  may  now  be  obtained  against  the 
executors  or  administrators  of  any  person  deceased,  for 
any  wrong  committed  by  him  within  six  calendar  months 
before  his  death  against  another  person,  in  respect  of 
his  property,  real  or  personal;  so  as  such  action  be 
brought  within  six  calendar  months  after  such  executors 
or  administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  person. 
And  the  damages  to  be  recovered  in  such  action  are  to 
be  payable  in  the  like  order  of  administration  as  the 
simple  contract  debts  of  such  person.  But  in  all  cases 
which  do  not  fall  within  the  terms  of  this  statute,  the 
rule  of  the  common  law  remains  in  force.  For  instance, 
no  action  can  be  maintained  against  the  executors  of  a 
deceased  person  for  a  tort  committed  by  him  more  than 

(m)  See  Hatehard  y.  Mige,  18  D.  110;  London  ▼.  London  Soad 

Q.  B.  D.  771 ;  Oakey  &  8oni  v.  Car  Co,,  4  Times  L.  B.  44S. 

Dalton,  35  Gh.  D.  700.  (o)  Pow^  t.  Bee»,  7  Ad.  &  El. 

(n)  Chamberlain  v.  WiUiafMon,  426. 

2  Man.  &  SeL  408.  415 ;  Pulling  (p)  Stat.  3*4  Will.  IV.  c.  42, 

V.  Great  Mastem  Ry.  Co.,  9  Q.  B.  ».  2. 
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six  calendar  months  before  his  death,  without  profit  to 
hb  estate  (q).  The  remedy  afiforded  by  this  statute 
does  not  preclude  such  action  as  might  have  previously 
been  bronght  against  the  executor  or  administrator  (r). 

There  is  one  peculiar  action  founded  on  tort,  to  which,  Aoiion  for 
from  the  nature  of  the  case,  the  deceased  himself  could  d"*?^^^'^**^""- 
not  be  liable,  but  which  was  maintainable  formerly  by 
the  common  law,  and  is  now  maintainable  by  statute  (s), 
s^ainst  his  executors  or  administrators.  This  is  the 
action  for  dilapidations  of  the  houses  or  buildings  on 
a  benefice ;  and  it  is  brought  by  a  new  incumbent, 
whether  of  a  rectory,  vicarage,  or  perpetual  curacy, 
endowed  public  chapel  or  parochial  chapelry  or  dis- 
^^^(t),  against  the  executors  or  administrators  of  his 
predecessor  Qii).    This  action  was  formerly  no  exception 

(q)  2  Wms.   Exors,  1728,  7th     L.  R.  673. 
ed. ;  1352, 10th  ed. ;  Kirh  v.  Todd,        (s)  The  Eoolesiastical  Dilapi- 
21  Ch.  D.  484;  PhilUw  y.  Horn-     dations  Aot,  1871,  stat.  34  &  35 
/nqr,  24Ch.  D.439;  Me  Dunean,     Yict.   o.  43,   ameoded    by  stat 
18W,  1  Ch.  387.  35  &  36  Viot  o.  96. 

(r)  PoweH  v.  Bees,  7  A.  &  E.         (0  Stat  31  &  35  Vict  o.  43, 
426;  Wri^  t.  Leigh,  4  Times     s.  8. 

^  (m)  In  eBtimating  the  som  to  be  recovered  in  an  action  for  dilapida-  Liability  of 
iions,  the  rale  is  as  follows : — The  incumbent  is  bonnd  to  maintain  incumbent, 
the  parsonage,  farm  buildings,  and  chancel  in  good  and  substantial 
rapsir,  restoring  and  rebuilding  when  necessary,  according  to  the 
original  form,  without  addition  or  modem  improvement ;  and  he  is 
not  bound  to  supply  or  maintain  anything  in  the  nature  of  ornament, 
to  which  painting  (unless  necessary  to  preserve  exposed  timbers  from 
decay)  and  whitewashing  and  papering  belong ;  Wise  v.  MetctUf,  10 
B.  &  G.  299.  And  no  damages  can  be  recovered  on  account  of  neglcot 
to  cultivate  the  glebe  lands  in  a  husbandlike  manner ;  Bird  v.  Ralph, 
4  B.  Jt  Ad.  826.  If  the  incumbent  commit  any  act  of  waste,  such  as 
ooQld  not  be  committed  by  any  ordinary  tenant  for  life,  he  may  be 
lestiained  by  an  injunction  out  of  the  High  Oourt  of  Justice ;  Duke  of 
MaHbonmgh  v.  81.  John,  2  De  G.  ft  Sm.  174;  Ecdesiaaical  Commit 
tionen  v.  Wodehoiue,  1895,  1  Ob.  552;  but  it  has  been  decided  that 
his  executors  will  not  be  liable  in  an  action  for  dilapidations  for 
vsste  committed  by  him  in  digging  gravel  in  pits  which  were  opened 
by  his  predecessor ;  Bom  v.  AoMek,  L.  R.  3  G.  P.  655.  Whether  they 
would  be  liable  if  the  incumbent  himself  opened  the  pits  appears 
doubtftU ;  see  Huntley  v.  Bwsdl,  13  Q.  B.  572 ;  Boss  v.  Adeock,  ubi 
ispra.  When  any  part  of  the  premises  was  in  the  occupation  of  a 
tenant  who  was  liable  to  repair,  the  executors  of  the  incumbent  were 
eiempt  from  liability  by  the  ancient  canon  law ;  Bum's  Eocesiastical 
Lav,  vol.  2, j>.  148  ;  Lyndewood,  Edmundus,  p.  250,  Oxon.  1629 ;  note 
of  John  de  Otho  to  Gonstitntions  of  Otho,  tit.  17,  Improbam,  &c.  And 
the  Ecclesiastical  Dilapidations  Act  1871  (s.  58),  accordingly  exempts 
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to  the  rule  cictio  personalis  moritur  cum  persona,  for  the 
deceased  was  not  liable  during  his  lifetime ;  the  plain- 
tiff was  the  succeeding  incumbent ;  and  an  action  could 
not  be  said  to  die  which  never  had  or  could  have  any 
existence  (x).  However,  in  the  case  of  resignation  or 
'  exchange,  the  preceding  incumbent  was  himaftlf  liable 
for  dilapidations  (^).  But  the  Ecclesiastical  Dilapida- 
tions Act,  1871  («),  now  provides  for  the  appointment 
SunreTor.  ^f  ^  surveyor  of  ecclesiastical  dilapidations  (a),  who  may 
be  directed  to  inspect  the  buUdings  of  a  benefice  (6), 
and  it  will  be  the  duty  of  the  incumbent,  his  executors 
or  administrators,  to  execute  the  repairs  prescribed  in 
Ms  report  (c).  Claims  for  dilapidations  formerly  had 
ttus  peculiarity,  that  they  were  not  to  be  satisfied  by 
the  executor  or  administrator  until  after  payment  of  all 
the  late  incumbent's  debts,  including  those  merely  by 
simple  contract  (d).  But,  under  the  Ecclesiastical 
Dilapidations  Act,  1871(e),  the  cost  of  the  repairs  is 
a  debt  due  from  the  late  incumbent,  his  executors  or 
administrators,  to  the  new  incumbent,  and  is  recoverable 
as  such  at  law  or  in  equity,  pari  passu  with  the  late 
incumbent's  other  debts  (/) 

TraMmiiiloii        Next,  with  regard  to  transmission   on  bankruptcy, 
ruptoy.  On  the  bankruptcy  of  any  person,  all  his  rights  of  action 

from  its  proyisioiis  buildings,  if  any,  belonging  to  a  benefioe  which 
shall  be  comprised  in  any  lease  for  \ear8  or  lives  for  the  time 
being  subsisting,  except  no  far  as  the  lessee  shaU  not,  by  virtiie  of 
such  lease,  bo  liable  to  insure,  rebuild,  or  repair  such  buildings.  The 
new  incumbent  was  formerly  bound  to  expend  within  two  years  the 
money  required  by  him  for  dilapidations  m  the  necessary  repairs  of 
the  premises;  slat.  14  Elii.  c.  11,  s.  18.  But  he  is  now  liound  forth- 
with to  pay  the  money  recovered  to  the  ppovemors  of  Queen  Anne's 
Bounty,  who  spend  it  on  the  works  according  to  the  certificate  of  the 
surveyor  of  dilapidations ;  stat.  34  &  35  Yiot.  c.  48,  ss.  97, 44. 

(a?)  Scllen  v.  Lawrence,  Willes,         (o)  Sect.  19. 
421.  (d)  Bryan  y.  Clay,  1  E.  &  B. 

iy)  Downes  v.  Craig,9M.&W.      38.    But  as  to  equitable  assets, 
166.  see  Bi$9et  ▼.  Burge9$,  23  Beav. 

(s)  Stat.  84  &  35  Vict.  c.  43.  278. 

(a)  Beet.  8.  («)  Stat.  34  &  35  Vict.  c.   43, 

(6)  SecU.  12,  29 ;    Caldaw  y.      s.  36. 
Pixell,  2  0.  P.  D.  562.  (/)  Be  Mmh,  35  Ch.  D.  583. 
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for  any  injury  to  his  property  vest  in  the  trustee  in 
bankruptcy,  as  part  of  the  bankrupt's  property  (j').  And 
such  rights  of  action  are  saleable  and  assignable  by  the 
trustee,  if  he  do  not  wish  to  pursue  them  himself,  to 
any  other  person  (h).  Eights  of  action  for  any  injury 
to  the  bankrupt's  person  or  reputation  do  not  pass  to 
the  trustee  in  bankruptcy,  But  remain  exercisable  by  the 
bankrupt  himself  for  his  own  benefit  (i).  The  liability 
of  any  person,  who  has  committed  a  wrong,  is  not 
dischaiged  by  his  bankruptcy  (/). 

If  a  man  be  outlawed  (k),  his  chattels  forfeitable  to  Outlawry, 
the  Grown  appear  to  comprise  all  causes  of  action  for 
deprivation  of,  or  injury  to  his  goods,  where  the  measure 
of  damages  is  the  value  (/)  or  the  diminution  in  value  of 
the  goods  (m) :  but  not  a  right  of  action  for  damages 
wholly  uncertain  (n). 

lastly,  as  to  the  assignment  of  a  right  of  action  ABsigDmcnt 
•     i.  _^  /     .1       -    .        3      ^     .      1  .     Ti»  ^-  T>      ^i_      of  a  right  of 

m  tort  by  the  injured  party  m  his  lifetmie.     By  the  action  in  tort. 

common  law  such  a  right  of  action  was  no  more  directly 

assignable  than  a  right  of  action  founded  on  contract  (o). 

As  we  have  seen  (p),  however,  in  modem  times,  rights 

of  action  on  contract  were  allowed  to  be  freely  assigned 

by  means  of  a  power  of  attorney  for  the  assignee  to  sue 

in  the  assignor's  name ;   and  such  assignments  were 

held  to   be    fi^e  from   all  objection    on  account  of 

ig)  Stat.  46  ft  47  Vict  c.  52,  WiUon,  8  Ch.  D.  364 ;    Bote  y. 

n.  20, 44,  50  (5),  54,  57  (2\  168 ;  Bueketi,  1901,  2  E.  B.  449. 

Sogen  y.  Spence,  12  Gl.  A  Fin.  (J)  Ex  parte  Baum,   Be  Ed- 

700,  721 ;  Beckham  y.  Drake,  2  warde,  L.  R.  9  Ch.  673. 

H.  L.  C.  579,  625,  626 ;  WethereU  (k)  Ante,  p.  96. 

T.  JnUm,  10  C.  B.  267 ;  Hodgeon  (I)  Ante,  p.  88,  n.  (6). 

V.  Sidneg,  L.   B.    1    Ex.  318;  (m)  Go.  Litt.  128  b;  3  Leon. 

Morgan  y.  &dlU,  L.  B.  7  Q.  B.  205,  pi.  261 ;  BtMock  y.  Dodd$,  2 

611.  B.  A  A.  258,  276 ;  20  R,  R.  420. 

(/i)  8eear  y.  Lawwn,  15  Ch.  D.  (ii)  Fleming  y.   Smith,   12  Ir. 

426 ;  Guy  y.  ChurchUl,  40  Ch.  D.  Com.  Law  Bep.  404. 

481.  (o)  Anie,  p.  29. 

(t)  See  the  oases  cited  in  note  (p)  Ante,  p.  83. 
(9)  aboye;   Ex  parte    Vine,  Be 
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Champerty. 


AjMignment 
by  Bubroga- 
tion. 


maintenance.    But  no  such  freedom  of  indirect  assign- 
ment has  been  conceded  in  the  case  of  actions  ex  delielo. 
On  the  contrary,  the  assignment  of  a  right  of  action  in 
tort  remains  liable  to  be  avoided,  if  it  should  fall  within 
the  offence  either  of  simple    maintenance  (9),    ^r    ^^ 
champerty,  which  is  the  maintenance  of  another  person's 
action  in  consideration  of  receiving  part  of  the  land, 
debt  or  other  thing  in  suit  (r).    It  has,  however,  been 
established  by  modern  decisions  that  the  assignment 
pendente  lite  of  the  subject  of  a  suit  is  not  champerty 
or  in  any  way  illegal,  even  though  the  assignor  gives 
the  assign  a  power  of  attorney  to  sue  in  his  name,  and 
agrees  that  he  will  not  impede,  but  wiU  assist  the 
assign  (s).      To  what  extent  this    later   principle  is 
applicable  to  the  assignment  of  a  right  of  action  in  tort, 
remains  at  present  undecided  (t).    But  it  appears  that 
a  right  of  action  for  wrongfully  withholding  goods  (where 
the  measure  of  damages  is,  as  a  rule,  the  value  of  the 
goods  (u)),  may  be  lawfully  assigned  over  (x).   An  excep- 
tion occurs  in  the  case  of  an  assignment  of  the  subject 
of  a  suit  to  the  solicitor  acting  in  the  litigation,  which 
the  law  wUl  not  permit  to  be  made  absolutely  (t/)  but 
only  by  way  of  mortgage  or  security  for  a  loan  («).    It 
is  worthy  of  note  that  the  transfer  of  a  right  of  action 
in  tort  may  take  place  by  the  effect  of  a  contract  of 
insurance.    For  the  insurer  of  a  house,  a  ship,  or  other 
goods,  who  has  paid  on  a  total  or  partial  loss,  is  subro- 
gated to  all  other  rights  of  compensation  which  the 
insured  may  have:    that  is  to  say,  he  is  entitled  to 
stand  in  the  place  of  the  insured  with  respect  to  such 


Cq)  See  ante,  p.  33. 

(r)  Co.  Litt.  368  b;  Vin.  Abr. 
Maintenance  (B,  0) ;  Protier  v. 
Edffiands,  1  Y.  &  0.  Ex.  481 ; 
De  Hoghton  v.  Money,  L.  R.  2 
Ch.  164,  169;  Ball  v.  Warwick, 
50  L.  J.  C.  P.  D.  382 ;  Jame$  v. 
Kerry  40  Cb.  D.  449;  Guy  v. 
ChurehiU,  tb.  481,  485. 

(i)  Kay,  J.,  James  v.  Kerry  40 


Gb.  D.  449, 456, 457. 

(t)  See  an  article  by  the  writer 
in  L.  Q.  B.,  X.  143. 

(tt)  Ante,  p.  88,  n.  (h), 

(x)  Cohen  y.  MitcheU,  25  Q.  B. 
D.  262. 

(y)  Simpeon  t.  Laniby  7  R  & 

(•)  Ander$on  Y.  RadeUffe^  £., 
B.  &  E.  806. 
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lights.  He  is  therefore  entitled  in  equity  to  maintain 
in  the  name  of  the  insured  any  action  for  damages, 
which  the  latter  may  have  against  any  other  person,  for 
injuring  the  thing  insured.  For  example,  if  a  ship 
insured  against  collision  at  sea  be  run  down  by  another 
owner's  vessel^  insurers,  who  have  paid  for  the  loss, 
are  entitled  to  maintain  in  the  name  of  the  insured  all 
the  latter^s  remedies  to  recover  damages  for  the  collision, 
either  against  the  ship  in  fault  (a)  or  against  her  owner 
personally  (b).  We  have  seen  that  all  legal  choses  in 
action  were  made  directly  assignable  by  the  Judicature 
Act  of  1873  (c).  But  it  does  not  appear  that  the  effect 
of  this  enactment  was  to  authorize  the  assignment  of 
any  chose  in  action,  of  which  the  indirect  assignment 
was  previously  void  for  champerty  or  otherwise  (d). 

When  judgment  has  been  entered  up  for  a  sum  of  Judgment  for 
money  as  damages  in  tort,  the  rights  of  the  injured  tort.*^^"^** 
party  undergo  a  beneficial  change.    He  has  then  no 
longer  a  mere  right  of  action  liable  in  many  cases  to  be 
lost  by  his  own  or  his  opponent's  death  (e) :  but  he  has 

(a)  Ante^  p.  117.  never  be  revived ;  bnt  it  has  long 

(b)  Bandal  y.  Coekran,  1  Yes.  been  provided  by  statnte  that  if 
Kn.  98;  Matan  v.  Sainibury,  8  a  partv  die  after  Mfdi'd,  judgment 
I>i>og.  61,  64 :  Tate$  v.  White,  4  may  be  entered  up,  notwith- 
Bing.  K.  G.  272,  283, 284 ;  Simp-  standing  BQcb  death,  and  althoagh 
«Mi  V.  Thornton,  3  App.  Gas.  279,  the  cause  of  action  do  not  sur- 
284—286,  290—295 ;  OaMlain  v.  vive ;  see  3  Black.  Gomm.  302 ; 
PrmUm,  11  Q.  B.  D.  380,  388,  stat.  17  Car.  II.  o.  8,  s.  1 ;  2  Wms. 
403, 404 ;  King  v.  Victoria  Imur-  Saund.  72  k,  n  ;  Palmer  v.  Cohen, 
anee  Ca,  1896,  A.  G.  250.  2  B.  A  Ad.  966 ;  Kramer  v.  Way- 

(e)  Ante,  p.  37.  mark,  L.  R.  1  Ex.  241 ;  Rales  of 

(<0  See  the  last  tbree  cases  cited  the  Supreme  Gourt,  1883,  Order 

in  note  (h%  above;   Dawaon  v.  XYIL  r.  1.    Bat  there  is  no  debt 

GreiU  Northern  By,  Co.,  1904,  1  dae  from  the  defendant  to  the 

K.  B.  277,  281 ;  1905,  1  K.  B.  plaintiff  in   an    action   in    tort, 

260, 270.  althoaffh  the  latter  may  have  had 

(a)  Co.     Litl    289   a ;    ante,  a  verdict  ascertaining  his  dam- 

148—151;    see    Bowker    v.  ^es,  until  judgment  is  signed; 


W>.  14 

■MSM, 


.  15  Q.  B.  D.  565.    At  com-  Ex  parte  Charles,  14  East,  197. 

om  law  an  action  abated  on  the  And  damages    in   tort  are  not 

death  of  either  party  before  final  provable  in  the  defendants  bank- 

jndgiDflnt,  and  if  the  cauee  of  rnptoy,  even  though  ascertained 

M&  did  not    survive   to  the  by  verdict,  unless  judgment  were 

sxecQior  or  administrator,  it  could  signed  before  he  was  adjudged 
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a  judgment  rfei^(/),  which  is  enforceable  by  his  own, 
and  against  his  debtor's  executors  and  administrators  {g\ 
which  is  provable  in  his  debtor's  bankruptcy  (A),  and 
which  is,  without  question,  lawfully  assignable  {%). 

bankrnpt ;  He  Newman,  Ex  parU  Bk.  XL  Gh.  II.  §  2. 

Bro(^,  3  Ch.  D.  4^.  (h)  See  Oh.  lY.  on  Bankruptcy, 

(/  )  Biaok.  Gomm.  iL  436, 488 ;  below, 

ut.  160,  395 :  aee  below,  Oh.  III.  (t)  Carringian  y.   Harway,    1 

(a)  See  Wms.  Exon.  Pt  II.  Keb.  803. 
Bk.  III.  Ch.  IV..  and  Pt.  III. 
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CHAPTER  IL 

OF  CONTKACTS. 

It  has  been  observed  (a)  that  personal  actions  may 
be  brought  to  enforce  an  obligation  arising  out  of  con- 
tract as  well  as  out  of  wrong,  and  that  money  due  from 
another  and  the  benefit  of  a  contract  have  always  been 
among  the  most  important  things  in  action.  These  are 
things  valuable  in  money,  and,  as  such,  are  included 
in  the  personal  property  of  him  who  is  entitled 
thereto  (6).  But  it  is  important  to  remark  that  such 
things,  like  the  right  to  recover  compensation  for  a 
wrong,  differ  widely  from  rights  of  ownership.  They 
are  nothing  more  than  the  benefit  of  obligations,  or  Obligation, 
rights  to  acts  or  forbearances  on  the  part  of  particular 
persons;  and  they  are  included  in  what  is  widely 
termed  property  only  in  so  far  as  they  are  capable  of 
being  exchanged  for  the  ownership  of  money  (c).  For 
the  benefit  of  a  contract  with  another  person  is  the 
benefit  of  the  other's  obligation  to  perform  his  con- 
tract. And  a  sum  of  money  due  from  another — what 
is  called  a  debt(i) — is  nothing  more  than  the  benefit  Debt, 
of  an  obligation  arising  from  breach  of  a  contract 
to  pay  money;  which  is  in  law  as  in  fact  a  very 
dififeient  thing  from  a  sum  of  money  in  a  man's  own 
possession  (6). 

A  contract  is  an  agreement  enforceable  at  law,  made  Contract, 
by  two  or  more  persons,  whereby  rights  are  acquired  by 

(a)  Ante,  pp.  4,  28, 144.  K.  B.  245. 

(5)  AnU,  pp.  28,  29 ;  Danvbian         (e)  See  atiie,  pp.  28,  29. 
Sfigar  Faetories,  Ld.  Y.  Jnland         (d)  Ante,  pp.  30, 147. 
BeHenue  Cbmmifsumerv,  1901,  1         («)  See  ante,  pp.  27 — 29. 
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one  or  more  to  acts  or  forbearances  on  the  part  of  the 
other  or  others  of  them  (/).  To  make  a  valid  contract 
there  must  be — 

(1.)  Due  capacity  to  contract  on  the  part  of  the 
persons  entering  into  the  agreement ; 

(2.)  The  expression  by  all  parties  of  a  common 
intention  to  create  an  obligation  (jf)  binding  some  or  one 
of  them;  that  is,  an  intention  that  some  or  one  of 
them  should  do  or  forbear  somethmg  affecting  their 
legal  relations  for  the  benefit  of  the  others  or  other 
of  them  (A) ; 

(3.)  Due  compliance  with  the  forms  or  the  presence 
of  other  matter  required  to  make  a  promise  enforce- 
able by  English  law,  beyond  the  mere  expression  of  a 
common  intention ; 

(4.)  Nothing  unlawful  in  the  object.of  the  agreement  ; 

(5.)  True,  full,  and  free  consent  of  the  parties ;  that 
is,  consent  unimpeachable  as  having  been  induced 
through  mistake,  misrepresentation,  fraud, '  duress,  or 
undue  influence  (i). 

Let  us  examine  each  of  the  above  elements  of  a  valid 
contract  more  fully  in  turn. 


Capacity  to 
contract. 

Infants' 
contracts. 


Keccssaries. 


1.  Generally,  all  persons  who  have  attained  the  age 
of  twenty-one  yeaurs  enjoy  full  capacity  to  contract  (^'). 
At  common  law,  the  contracts  of  infants,  or  persons 
under  that  age,  are  generally  voidable  at  their  option  (A;), 
but  are  valid  if  beneficial  to  the  infant  in  the  opinion 
of  the  Court  (/),  especially  contracts  for  necessaries,  or 
whatsoever  things  are  reasonably  necessary  for  the  use 

(/)  Anson  on  Contract,  11, 8th 
ed.;  Follock  on  Contract,  1,  2, 
7th  ed. 

(o)  Jfi/c,pp.  4,  30, 144—147. 

(h)  See  Pollock  on  Contract, 
3,  4, 7th  ed. 

(0  Bee  Pollock  on  Contract, 
438—440,  7th  ed. 

(n  Litt  B.  259;  Co.  Litt. 
171  b;  Pollock  on  Contract,  52, 


7th  ed. 

(k)  Edwards  r,  Carier,  1893, 
A.  C.  860.  As  to  the  reooTery 
by  an  infant  of  money  paid  nnder 
a  voidable  contract,  seo  EavdUon 
V.  Vauqhan'SherHn,  d:e.,  Co^ 
1894,  3  bh.  589. 

(I)  ClemenU  y.  London  and 
Norih-WeUem  By,  Ob.,  1894,  2 
Q.  B.  482. 


OF  GONT&ACTS. 


159 


Harried 
women. 


of  the  infant  according  to  his  circumstances  and  con- 
dition of  life(m).  But  by  the  effect  of  the  Infants' 
Eelief  Act,  1874  (?i),  all  contracts  entered  into  by 
infants  for  the  repayment  of  money  lent  or  for  goods 
BuppUed  (other  than  contracts  for  necessaries  (o)),  and 
all  accounts  stated  with  them,  are  now  absolutely 
void(j7).  Married  women  were  under  a  general  in- 
capacity to  bind  themselves  by  contract  at  common 
law(j).  But  under  the  Married  Women's  Property 
Acts,  1882  and  1893  (r),  a  married  woman  is  capable 
of  binding  herself  by  contract  in  respect  and  to  the 
extent  of  the  separate  property  to  which  she  is  or  may 
become  entitled  without  restraint  on  anticipation.  The 
contract  of  a  man  who  is  so  insane  or  drunk  as  to  be 
incapable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.  But 
if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  suspect 
his  state  of  mind,  he  cannot  avoid  it(«).  Convicts  (^  Convicta. 
are  incapable  of  making  any  contract  except  while  they 


Laziatics ; 
dranken  men. 


(m)  Ryder  v.  Wombwdl,  L.  R. 
4  Ex.  82 ;  Johndone  v.  Marha,  19 
Q.  B.  D.  509;  Walter  v.  Everard, 
1891,  2  Q.  B.  369.  But  an  infant 
cannot  bind  himself  by  a  bUl  of 
exchange,  thongh  given  in  pay- 
ment for  neoessaries ;  Be  Solty- 
hoff,  1891, 1  Q.  B.  413. 

(n)  Stat.  87  &  38  Vict.  c.  G2, 
8.  I ;  see  Duncan  v.  Dixcm,  44  Oh. 
D.  211;  ThurtUmy.  Nottingham, 
&o..  Building  Society,  1902, 1  Oh. 
1 ;  1903,  A.  0.  6. 

(o)  See  Valentini  v.  Canali, 
24  Q.  B.  D.  166. 

(p)  Persons  who  have  furnished 
an  infant  with  money  to  bay 
necesboiies  are,  however,  entitled 
in  equity  to  stand  in  the  place 
of  the  persons  who  supplied  the 
necessaries;  Marloto  v.  Pitfeild, 
1  P.  W.  558. 

(9)  See  2  Wms.  V.  &  P.  835. 

(r)  Stats.  45  &  46  Vict.  c.  75, 
M.  1  (sub-s.  2),  19 ;  56  &  67  Vict. 


0.  68,  B.  1 ;  see  post.  Part  III. 
Oh.V. 

(8)  MaUon  v.  Camroux,  2  Ex. 
487 ;  4  Ex.  17 ;  Beavan  v.  MoDan* 
neU,  9  Ex.  809;  MaWiews  y. 
Baxter,  L.  R.  8  Ex.  182 ;  Imperial 
Loan  Co,  v.  Stone,  1892, 1  Q.  B. 
599;  aee  2  Wms.  V.  &  P.  802, 
809.  If  suitable  necessaries,  or 
money  to  buy  them,  be  supplied 
to  a  lunatic  with  the  intention 
of  receiving  payment  or  repay- 
ment, the  law  will  imply  an 
obligation  binding  on  the  lunatic 
and  his  estate  to  make  such  pay- 
ment or  repayment;  Be  Rhodes, 
44  Oh.  D.  94.  By  stat.  53  Vict 
c.  5,  s.  120,  an  order  may  be 
nuide  authorizing  the  committee 
of  a  lunatic  to  perform  any 
contract  relating  to  the  lunatic's 
property  entered  into  by  him 
before  his  lunacy 

(0  Ante,  p.  96. 
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enforceable  at  law  from  the  times  of  our  earliest  legal 
text-writers.  For  if  a  man  in  a  writing  authenticated 
by  his  seal  formally  expressed  his  consent  to  be  bound 
to  do  some  act  for  the  benefit  of  another^  his  deed  was 
held  to  be  conclusive  evidence  of  such  consent  on  his 
part,  unless  it  were  shown  to  have  been  foiged,  or 
extorted  by  force  or  fraud,  or  to  be  impeachable  on 
some  ground  of  a  like  nature  (i).  The  rule  of  law 
giving  superiority  to  a  writing  sealed  as  a  mode  of  proof 
remained  in  force  after  writing  had  come  into  common 
use,  and  signature  in  a  man's  own  handwriting  had 
been  generally  adopted  as  a  proof  of  the  authenticity  of 
a  written  document  instead  of  sealing.  And  the  result 
has  been  to  give  to  deeds  a  force  of  their  own  to  bind 
those  who  execute  them,  irrespective  of  the  matter  they 
contain  (ft).  For  he  who  has  bound  himself  by  deed 
is  concluded  from  disputing  Ids  liability  (/) ;  while  a 
man  is  not  in  general  more  conclusively  bound  by  his 
unsealed  writings  than  he  is  by  his  spoken  words  (m). 
After  the  doctrine  had  been  developed  that  a  considera- 
tion must  be  shown  to  make  an  informal  promise 
enforceable  at  law,  the  superior  binding  force  of  a  deed 
was  explained  by  saying  that  in  law  every  deed  imports 
a  consideration  (n).  This  explanation  has  been  adopted 
as  a  rule  of  law  (o).  But  the  true  explanation  appears 
to  be  that  the  legal  effect  of  a  deed  was  not  impaired 
by  the  development  of  the  doctrine  of  consideration. 
And  the  law  still  remains  that  a  promise  made  by 
deed  is  irrevocable,  even  before  its  acceptance  (p),  and 

(f)  See  GlanyU,  lib.  x.  o.  12 ;      Oomm.  446. 
Bracton,  lib.  iiL  o.  2,  §  9  fo.  100;  (m)  Bann  y.  Hughei,  7  T.  R. 

lib.  y.  c.  15,  fo.  896;  Fleta,  lib.      850,  n. 


ii.  0.  56,  $  20,  aDd  e.  60,  $  25;  (n)    Bacon,  Beading  on   the 
liv.   i.    ch.    29,   §&   5,      StatnU    "^ 

ii.  182  «9.,  217— 223.  Fonb.    £q.    842,   n.;     2   Fonb. 


Britton,   liv.   i.    ch.    29,   §}   5,      Statute  of  Usee. 

14—24;  P  &M.  Hist.  Eng.  Law,  (o)  2  Black.  Gomm.    446;     1 


(h)  See  WilliamB,  B.  P.  149,  £q.  26. 

150,  20th  ed.  (p)  8  Bep.  26  a,  27  b;   Cro. 

(0  Litt.  w.  58,  698;  Co.  Litt  Eliz.  627;    XetM  y.    TTidUkam, 

45  a, 47  b,  852  a,  863b;  Whelj^  L.  B.  2  H.  L.  296;  we  ante,  p. 


dak'i  eoM,  5  Bep.  119;  2  Black.      161. 
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is  enforceable  at  law  against  the  person  making  it, 
without  any  necessity  for  showing  a  consideration 
therefor  (j). 

In  order  to  prevent  the  conclusive  effect  of  a  deed  Alteration  of 
from  being  used  as  an  instrument  of  £raud(r)  it  was  written  agree- 
held  that  after  a  deed  had  been  executed,  any  alteration,  "aento. 
rasure,  or  addition  made  in  a  material  point,  even  by 
a  stranger,  would  render  the  deed  void(«).    But  this 
doctrine  has  now  been  relaxed,  so  far  as  regards  ad- 
ditions  or  alterations  consistent  with  the  purposes  of 
the  deed(^);  whilst,  with  regard  to  inconsistent  altera- 
tions, it  has  been  extended  to  a  written  agreement  not 
under  aeal(u). 

With  respect  to  the  promises  contained  in  simple  Simple 
contracts,  that  is,  all  contracts  not  made  by  deed,  the 
law  is  that,  beyond  the  mere  expression  of  consent  to 
be  bound,  there  must  be  a  consideration  for  the  promise, 
or  it  will  not  be  enforced  (a;).     This  doctrine  was  not 
fully  developed  until  after  the  introduction  of  the  action 
of  assumpsit  as  the  means  of  enforcing  informal  agree-  Action  of 
ments,  a  matter  which  calls  for  a  short  explanation.  "'•'^^P^^  * 
In  the  times  of  our  first  legal  writes  covenants,  which  CoTenanta. 
are  formal  contracts,  made  by  deed(y)  could  be  en- 
forced in  an  action  of  covenant  («),  or,  if  made  to  secure 
the  payment  of  money,  in  the  action  of  debt,  which  lay  Action  of 
for  the  recovery  of  a  specific  sum  of  money.    Debt 

a)  3  Bnrr.  1639.  Fletcher,  1  H.  &  N.  893,   912, 

j)  See  Bracton,  lib.  v.  c  16.  913;  Suffell  v.  Bank  of  Sagland, 

fo.398b;  Britt.li7.i.ch.29,§19.  9    Q.    B.    D.    555;     meimere 

(f)  Pigoe$  eate,  11  Bep.  27  a.  Brewery  Co.  v.   Cooper,  1896,  1 

(«)  AdeeUe  v.  IKwf,  83  Beav.  Q.  B.  75. 
55;  AUoue  y.  Cornwall,  L.  R.  3         (a;)  Hann  y.  Hughe»,  7  T.  R. 

Q.  B.  573 :  Be  Eowgaie  &  Oeborn's  850,  n. 

wtUract,  1902, 1  Gh.  451 ;  Orediton         (y)  Bao.  Abr.  tit.  Goyenant. 
V.  Exeter,' 1005,  2  Ch.  455;  see         («)  Reg.  165;   F.  K.  B.  145. 

PaUineon  v.  Lueldey,  L.  R.  10  Bat  in   practice   the  action  of 

Ex.  330.  -coyenant   was    in   early   times 

(tt)   Davidton   y.    Cooper,   18  almost  entirely  confined  to  coye- 

M.  ft  Vr.  343 ;  MdOeU  y.  Waeker-  nants  relating  to  land;  P.  ft  M. 

tortt,  5  G.  B.  181 ;  CroockewU  y.  Hist.  Eng.  Law,  ii.  214—217. 
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could  also  be  brought  to  recover  money  lent,  the  price 
of  goods  sold  and  delivered,  and  apparently,  money  due 
for  work  done,  or  upon  any  other  executed  considera- 
tion (a).  And  detinue,  which  is  only  another  form  of 
debt,  and  lay  for  chattels  unlawfully  detained  (6),  might 
be  brought  to  recover  chattels  bailed  (c).  The  action  of 
account  was  also  used  to  enforce  money  claims  (tf). 
But  informal  execiUory  contracts,  or  agreements  to 
perform  some  future  act,  could  not  be  enforced  at  law 
unless  their  conditions  chanced  to  fit  one  of  the  estab- 
lished forms  of  action  («).  The  remedy  for  this  was  at 
length  found  in  the  action  of  assumpsit  Assumpsit 
was  in  form  an  action  founded  on  tort(f)  of  the 
technical  class  known  as  trespass  on  the  case(^). 
Trespass  on  the  case  seems  to  have  been  first  i-esorted 
to,  in  connection  with  contract,  as  a  remedy  for  a  man's 
negligence  in  his  manner  of  performing  something  he 
had  undertaken  to  do  (h).  But  it  was  extended  in  the 
reign  of  Hen.  VII.  to  meet  the  case  of  a  man's  non- 
performance of  what  he  had  promised  to  do.  And 
thenceforward  assumpsit  became  the  established  form  of 
action  for  breach  of  a  simple  contract  (i).  When  it  was 
settled  that  an  action  would  lie  for  the  mere  breach  of 
an  informal  promise,  the  necessity  of  sharply  defining 
the  conditions  of  an  enforceable  promise  began  to  be 
felt.  And  the  test  was  found  in  the  rule  that  there  must 
be  a  consideration  for  the  promise  (i);  although  it  was 

(o)  See  Glanvil,  lib.  x. ;  Fleta,  (a)  AnU,  p.  16,  n.  («). 

lib.  ii.  0.  56;  Britt.  liv.  1,  oh.  29;  {%)  Tear  Book,  44  Edw.  III. 

PoUook  on   Contract,   137—139,  83,  pi.  88.    See  Holmes  on  the 

7th  ed. ;  Holmes  on  the  Gomroon  Common  Law,  275—283. 

Law,  251  tq.iV.Sc  M.  Hist.  Eng.  (t)  See  1  C.  P.  Coop.  Appx. 

Law,  ii.  182  «g.,  201,  219.  549—552 ;   PoUock  on  Contract, 

(h)  AnU,  p.  15,  and  n.  {h).  141—143,  7th   ed. ;   Holmes  on 

(0)  i4n<6,pp.l],15,21;  Glanvil,  the  Common  Law,  282—288. 

lib.  X.  c.  13;  Britt.  Uv.  1,  ch.  29,  {k)  As  to  the  history  of  the 

§  34.  doctrine    of    consideration,   see 

(d)  Pollock  on  Contract,  139,  Ames,    History    of    Assumpsit. 
7th  ed.  Law  Mag.  &  Beview,  xxv.  129 

(e)  See  Pollock  on  Contract,  «o.,  290  $q. ;  Pollock  on  Contract, 
135, 140, 7th  ed.  169  tg.,  7th  ed. ;  Holmes  on  the 

(/}  Ante,  p.  147.  Common  Law,  253  tg. 
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not  until  late  in  the  eighteenth  century  that  this 
doctrine  was  finally  established  as  unquestionable  (/). 

According  to  the  law  of  England,  then,  a  considera-  Conflidoration. 
tion  is  an  essential  ingredient  in  every  simple  contract ;  a 
promise  without  a  consideration  is  regarded  as  nudum 
pactum  (unless  made  by  deed  (m)),  and  no  recompense 
can  be  recovered  for  its  breach  (n),  neither  will  its  per- 
formance be  enforced  in  a  court  of  equity  (o).     Thus 
if  a  man  promise  to  give  me  1001.,  or  any  other  of  his 
chattels,  without  any  consideration,  he  is  not  bound  to 
perform  his  promise,  and  I  am  without  remedy  if  he 
should  break  his  word  (p).    The  consideration  required 
to  support  a  promise  is  a  valuable  consideration  (g).    A  VaiuablG  con- 
valuable  consideration,  in  the  sense  of  the  law,  may  "'  ^^  '^°' 
consist  either  in  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment, 
loss  or  responsibility  given,  suffered  or  undertaken  by 


(0  See  Pillans  v.  Van  Mierop, 
3  Butt.  1663  (A.  D.  1765);  Bann 
v.  Hughe*,  7  T.  E.  350,  n.  (1778). 

(m)  It  was  formerly  thought 
that  an  expresa  promise,  founded 
on  a  moral  obligation  was  suffi- 
cient to  form  a  Talid  contract; 
but  this  doctrine  was  dispersed 

(q)  Considerations   in    law  are 


in  the  year  1840;  Eastwood  v. 
Kenyon,  11  A.  &  E.  447;  Beau- 
mont y.  Beeve,  8  Q.  B.  483. 

(n)  Doctor  and  Student,  dial.  2, 
c.  24 ;  2  Black.  Comm.  445. 

(o)  1  Fonb.  Eq.  385  iq. ;  Dippls 
y.  Corlet,  11  Haie,  183. 

(p)  See  onto,  p.  66. 
divided   into  two  classes,  good 


(sometimes  called  meritorious)  and  valuahle.  A  good  consideration 
is  that  of  blood,  or  the  natural  loye  and  affection  which  a  person  has 
for  his  children,  or  any  of  his  relatiyes.  A  good  consideration  is  not 
of  itself  sufficient  to  support  a  promise,  any  more  than  the  moral 
obligation  which  arises  from  a  man's  passing  his  word ;  neither  will 
the  two  together  make  a  binding  contract;  thus  a  promise  by  a 
father  to  make  a  gift  to  his  child  will  not  be  enforoea  against  him. 
The  consideration  of  natural  loye  and  affection  is  indeed  good  for  so 
little  in  law,  that  it  is  not  easy  to  see  why  it  should  be  called  a  good 
consideration;  for  in  law  it  is  not  considered  as  good  against 
creditors  within  stat  13  Eliz.  c.  5 ;  in  which  the  very  phrase  good 
eonsideration  is  used  (see  ante,  p.  106 ;  3  Bep.  80  b) ;  it  is  not  good  to 
support  a  contract,  and  a  gift  for  such  consideration  is  regarded  as 
simply  voluntary.  The  only  reason  why  such  a  consideration  should 
be  called  good  appears  to  be  that  in  early  times,  previously  to  the 
passing  of  the  Statute  of  Uses  (27  Hen.  VlII.  c.  10),  the  Court  of 
Chancery  enforaed  a  ooyenant  to  stand  seised  of  lands  to  the  use  of 
any  person  of  the  blood  of  the  covenantor,  on  account  of  the  goodness 
of  the  consideration ;  whenoe  it  has  happened  that,  since  that  statute, 
tlie  legal  estate  (being  by  that  statute  annexed  to  the  use)  will  pass 
to  a  relation. under  a  covenant  to  stand  seised  to  his  use.    But  the 


Express 
promise 
founded  on 
moral  obliga- 
tion. 


Considera- 
tions good  or 
yaluablo. 

Good  con- 
sideration. 


Covenant  to 
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of  lands  to 
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a  blood 
relation. 
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Gonsideraiion 
ezooaiod  or 
exeontory. 


BtmorlaY, 
ThomM, 


the  other  (r).  Thus  it  may  be  the  payment  of  money ; 
or  the  gift  or  conveyance  of  land  or  goods;  or  the 
marriage  of  the  party  himself  or  of  any  relative  («),  or 
the  forbearance  to  enforce  a  right  of  action  (^),  or  the 
compromise  of  a  hondfide  claim  (i^),  or  anything  else, 
either  advantageous  to  the  one  or  detrimental  to  the 
other,  to  which  the  parties  attach  a  value.  And  the 
law  will  not  enter  into  an  inquiry  as  to  the  adequacy  of 
the  consideration  (v).  A  consideration  may  be  executed, 
as  the  payment  of  money  or  deliveiy  of  goods  at  the 
time  of  making  the  contract ;  or  it  may  be  executory,  as 
a  promise  to  pay  money,  deliver  goods,  or  do  some  other 
act  on  a  future  day  (a;).  But,  as  a  general  rule,  a  past 
consideration  will  not  support  a  promise.  Thus  where 
a  man  sold  a  vicious  horse  and  subsequently  warranted 
him  free  from  vice,  it  was  held  that  the  previous  sale 
was  no  consideration  for  the  warranty,  which  coidd  not 
therefore  be  enforced  (y).  To  this  rule,  however,  certain 
exceptions  are  alleged  (2),  of  which  the  most  substantial 

rales  that  anoienily  governed  the  Oonrt  of  Ohanoerjr  do  not  now 
regulate  the  proceedings  of  oonrts  of  equity ;  althoagh  modem  eqiiity 
will  still  interfere  in  favour  of  a  wife  or  child  in  some  oases  in  which 
it  will  not  interpose  on  behalf  of  strangers.  See  2  Black.  Gomm. 
297,  444 ;  J€gery  ▼.  Jeffen,  1  Cr.  k  Ph.  138  ;  SkanngUm  t.  8tnUo%^ 
Plow.  298 ;  WilUams,  R.  P.  211,  876,  20th  ed. 
(r)  CurrU  y.  MUa,  L.  R.  10      Amfar,  19:Q.  B.  D.  341. 


Ex.  158,  162. 

(f)  Campion  t.  OotUm^  17  Ves. 
268;  Coverdaleyr.BtuAwiod.'L.^ 
15  Eq.  121. 

(0  FMilwion  y.  Provincial  Bank 
of  IrOand,  1903,  A.  G.  309,  313. 

(«)  Lucy'B  coie,  4  De  G.,  M.  & 
G.356;  CookY.WHghtylB.&S. 
559;  CaUiMhwr  t.  Bimiu}ff$heim, 
L.  R.5  Q.B.449;  Mil9$T,N«w 


(v)  Bainbridge  y.  FimutmUy  8 
A.  ft  E.  743;  WesOake  v.  Adam% 
5  G.  B.  N.  S.  248,  265;  CatUU  y. 
OarhoUe  Smoke  BaU  Co^  1893, 
1  Q.  B.  256;  PoUook  on  Contract, 
176,  7th  ed.;  and  see  2  Wms. 
V.  A  P.  764. 

(x)  Leake  on  Contract,  6,  7, 
85,  533, 3rd  ed. 

(y)  Bo90orla  y.  7%oma«,  3  Q.  B. 
234. 


Zealand   Afford   Ettaie  Co,, 
Oh.  D.  266.    See  also  Create  y< 

(s)  It  has  been  laid  down  that  seryices  rendered  at  (he  reqiteel 
of  another  are  sufficient  consideration  for  a  promise  of  reward 
eubsequenUff  made  by  him;  but  the  yiew  now  put  forward  is  that 
such  a  subsequent  promise  can  only  be  eyidence  of  what  the  parties 
thought  the  seryices  worth.  It  is  also  said  that  the  yolnntary  doing 
by  one  party  of  something  which  the  other  was  legally  bound  to  do  is 
sufficient  consideration  for  a  subsequent  promise  of  recompense ;  but 
this  appears  to  rest  on  doubtful  authority.  See  Anson  on  Contract 
115—123,  8th  ed. ;  Pollock  on  Contract,  181, 182, 7th  ed. 


OF  CONTRACTS,  167 

is  found  in  cases  in  which  a  person  has  been  held 
capable  of  reviving  an  agreement  by  which  he  has 
benefited,  but  which  by  rules  of  law  since  repealed, 
incapacity  to  contract  no  longer  existing,  or  mere  lapse 
of  time,  is  not  enforceable  against  him  (a).     Thus,  a  Debt  barred 
simple  contract  debt,  which  would  otherwise  have  been  ^^  ^f 
barred  by  the  Statute  of  Limitations  (6),  from  having  Limitationa. 
been  incurred  upwards  of  six  years,  may  be  revived  by 
a  subsequent  promise  to  pay,  or  even  by  an  uncon- 
ditional acknowledgment  of  the  debt  (c);  but  by  modem 
statutes  such  promise  or  acknowledgment  must  be  made 
or  contained  by  or  in  some  writing,  to  be  signed  by  the 
party  chargeable  thereby  or  by  his  agent  (rf).    And  in  Contract 
like  manner,  before  the  Infants  Belief  Act,  1874(e),  infi^^oy!"*"^ 
took  effect,  a  contract  made  by  a  person  during  infancy 
and  voidable  on  that  account,  might  have  been  con- 
firmed by  an  express  promise  or  ratification  (/)  made 
when  of  full  age.     Formerly,  also,  a  debt  barred  by 
bankruptcy  might  have  been  revived  by  an  express 
promise  (j')  to    pay    it  (A).    But,    under    the    present 
bankruptcy  law,  a  promise  to  pay  such  a  debt  cannot 
be  enforced  unless  supported  by  a  new  consideration  (t). 

(a)  AnsoD   on   Oontract,  124,  promise  or  contract  made  dnring 

Sthed.  inrancj,  whether  there  shall  or 

(&)  Stat  21  Jao.  I.  o.  16, 8.  8.  tiheM  not  be  any  new  oonaidera- 

(e)  Bac.  Abr.  tit.  Limitationa  tion  for  soch  promise  or  ratifloa- 

of  Actions  (£);  Pranee  ▼.  Symp-  tion  after  fnll  age.    See  2  Wms. 


ton,  Kay  678 ;  SidwM  y.  M<uon,  V.  &  P.  795—797 ;  stat.  55  Vict. 

2  H.  &  N.  306,  310;  Holines  t.  c.  4,  s.  5. 

MachnU^   3   0.  B.  N.  S.   789;  (/)  Required  by  stat.  9  Geo. 

Comforth  Y.  Bmithard,  5  H.  &  M.  lY.  c.  14,  s.  5,  to  be  made  by 

13 ;  Franeis  y.  Hatokeiley^  1  E.  some  writing  signed  by  the  party 

&  E.  1052 ;  CJuuemore  y.  Turner^  to  bo  charged  therewith. 

L.  B.  10  Q.  B.  500.  (0)  Bequired  to  be  in  writing 

(d)  Stat.  9  Geo.  IV.  0. 14,  s.  1,  and  duly  signed,  by  stats.  6  Geo. 

called  Lord  Tenterden's  Act;  19  lY.  c.  16,  s.  131 ;   5  ft  6  Vict. 

&  20  Vict.  c.  97,  s.  18.  c.  122,  s.  48. 

(«)  Stat.  37  &  88  Vict.  c.  62,  (K)  Trueman  y.  FerUon,  Cowp. 

which  enacts  (s.  2)  that  no  action  544;    Kirlcpairich  y.  TattertcUl^ 

shall    be   bronght   whereby   to  13  M.  &  W.  766. 

charge    any   person    upon   any  (i)  See  Jcikeman  y.  Cook,  4  Ex. 

promise  made  after  fnll  age  to  D.  26 ;  stats.  46  ft  47  Vict.  c.  52, 

pay  any  debt  contracted  dnring  s.  30 ;  32  ft  33  Vict.  c.  71,  s.  49. 

infancy,  or  npon  any  ratification  The  Bankrnptoy  Acts  of   1849 

made  after   fall   age,   of    any  and  1861  made  all  such  promises 
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Lastly,  consideration  must  be  legal  (A;);  for,  as  we  have 
Been  (I),  there  must  be  nothing  unlawful  in  the  object 
of  an  agreement. 

Gontreots  Let  US  now  consider  upon  what  simple  contracts  the 

roqnh^^lto be  ^^^  imposes  some  requisite  beyond  the  element  of  con- 
in  writing,  sideration.  Under  certain  modem  statutes,  simple 
contracts  respecting  various  matters  of  importance  are 
required  to  be  put  into  writing.  Of  these  statutes  the 
statute  of  fi^*  ^^^  ^^^^  important  is  the  Statute  of  Frauds  (m). 
Frauds,  8. 4.     which  enacts : — 

(Sect  4)  That  no  action  shall  bo  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate,  or  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  aoother  person;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of 
marriage ;  or  upon  any  contract  or  sale  of  lands,  tenements  or 
hereditaments,  or  any  interest  in  or  concerning  them ;  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

This  enactment,  it  will  be  observed,  does  not  give  to 
writing  any  validity  which  it  did  not  possess  before. 
A  written  promise  made  since  this  statute,  without  any 
consideration,  is  quite  as  much  nudum  pactum  as  it 
would  have  been  before  (n).  The  statute  merely  adds 
a  further  requisite  to  the  validity  of  certain  contracts, 
namely,  that  they  shall,  besides  being  good  in  other 
respects,  be  put  into  writing,  otherwise  no  action  shall 
be  maintained  upon  them((?).     And  contracts,  which 

void;  stats.  12  k  13  Yiot.  o.  106,  (I)  AnJU,  p.  158. 

s.  204;    24  &  25  Vict.  c.   134,  (m)  29  Oar.  II.  o.  3. 

B.    164;    KidMn   v.    Turner,    8  (n)  See  2  Wms.  Exors.  1776, 

H.  ft  N.  581.  7th  ed. ;  1417, 10th  ed. ;  1  Wms. 

(X;)  Anson   on   Contract,  111,  Saund.  211,  n.  (2). 

8th  ed.  (o)  Agreements,  whereof  the 
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fail  to  comply  with  the  requirements  of  the  above 
section,  are  not  void,  but  only  not  enforceable  (2?). 

A  great  number  of  cases  have  been  decided  upon  the 
above  section  of  this  celebrated  statute.     One  of  the 
most  important  is  that  of  Wain  v.  Warlters  (q),  in  which  Wa{n  v. 
it  was  held  that  the  statute  required  the  whole  offree- 
Tnent  to  be  in  writing,  and  consequently  required  that 
the  consideration^  which  is  part  of  the  agreement,  should 
be  in  writing,  as  well  as  the  promise  itself.    And  there- 
fore a  promise  in  writing  to  pay  the  debt  of  a  third 
person,  which  did  not  state  any  consideration,  was  held 
to  give  no  cause  of  action ;  and  parol  evidence  of  a 
consideration  was  not  allowed  to  be  given.     This  case 
was  followed  by  many  other  decisions  to  the  same 
efiFect(r).     But  an  Act  of  1856  now  provides  that  no  Considomiion 
special  promise  to  answer  for  the  debt,  default,  or  mis-  to^aDi^r*^ 
carriage  of  another  person,  being  in  writing  and  duly  ?'w°?^®'^'" 
signed,  shall  be  invalid  to  support  an  action,  by  reason  need  not'now 
only  that  the  consideration  for  such  promise  does  not  *PP®*'- 
appear  in  writing,  or  by  necessary  inference  from  a 
written  document  (s).    The  phrase  in  the  statute  to  Answering 
answer  for  the  debt,  default  or  miscarriage  of  another  ^^i^  or'mU- 
person,  means  to  answer  for  a  debt,  default  or  mis-  carriage 
carriage  for  which  that  other  remains  liable  (t).     Thus, 

matter  is  of  the  valne  of  52.  or  (g)  5     East    10 ;     2    Smith, 

upwards,  are,  with  some  ezoep-  L.  C. 

tions,  liable  to  a  stamp  dnty  of  (r)  Saunders   y.    Wakefield,  4 

6d.,  which  may  be  denoted  by  an  B.  &  A.   .595;    23  B.   B.  409; 

adhesiTe  stamp,  to  be  cancelled  Morlef  y.  Bootkby^  8  Bing.  107 ; 

by  the  person  by  whom  the  agree-  Clancy  y.  Piggott^  2  A.  ft  E.  473 ; 

ment  iB  first  exeonted ;  Stat.  54  &  1    Wms.    Sannd.    211,    n.  ((2); 

55  Vict.  o.  39,  First  Schedule,  Price  y.  Bichardsony  15  M.  &  W. 

tit.  Agreement   and  ss.    8,   22,  539. 

replacing  the  Stamp  Act,  1870;  (s)  Stat.  19  &  20  Vict.  c.  97, 

see  Otoythor  y.  Gordon^  8  Times  s.  3.    See  Holmes  y.  MUehellj  7 

L.  B.  461 ;    Cariai  y.   CarMio  G.   B.  N.  S.  861 ;    Williams  y. 

Smoke  BaU  Oo.y  1892,  2  Q.  B.  Lake,  2  E.  &  E.  849;  Be  HoyU, 

484,  489,  490;  affirmed  1893,  1  1893, 1  Oh.  84. 

Q.  B.  256.  Q)  1   Wms.  Saond.  211  b,  n. 

(p)  Leroux  y.  Brown,  12  C.  B.  (2);   Notes  to  Birkmyr  y.  Bar- 

801 ;    see  Pollock  on  Contract,  nell,  1  Smith,  L.  0. ;    Orinps  y. 

649—652,  7th  ed.  EartnoU,  4  B.  &  S.  414 ;  Beader 
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where  one  party  to  an  agreement  verbally  promised  the 
other,  that,  in  consideration  of  his  discharging  from 
custody  a  third  person  whom  he  had  taken  in  execution 
for  debt,  he,  the  first  party,  would  pay  the  debt, 
it  was  held  that  action  might  well  be  brought  on 
this  promise,  although  it  was  not  put  in  writing  (t^). 
For  this  was  not  a  promise  to  answer  for  the  debt 
of  another  person,  to  which  that  other  remained  liable, 
but  to  pay  a  debt  from  which  the  other  was  dis- 
charged. It  was  an  original  promise  to  pay  and  not 
a  collateral  promise  to  guarantee,  which  is  the  mean- 
ing in  the  statute  of  the  words  ''answer  for."  The 
Bpaoeofone  words,  "any  agreement  that  is  not  to  be  performed 
^*3rin^"  *^°  within  the  space  of  one  year  from  the  making  thereof," 
have  been  held  to  mean  an  agreement  which  appears 
from  its  terms  incapable  of  performance  within  the 
year  (x).  Thus  where  one  man  promised  another,  for 
one  guinea,  to  give  him  a  certain  number  on  the  day  of 
his  marriage,  it  was  held  that  a  writing  was  unneces- 
sary, for  the  marriage  might  have  happened  within  the 
year  (y).  So  a  contract  by  A.  that  his  executor  shall 
pay  10,000/.  need  not  be  in  writing  (2);  for  the  death 
of  A.  and  payment  of  the  money  may  all  take  place 
within  a  twelvemonth.  It  has  also  been  held  that,  in 
order  to  bring  an  agreement  within  this  clause  of  the 
statute,  so  as  to  render  writing  necessary,  both  parts  of 
the  agreement  must  be  such  as  are  not  to  be  performed 
within  a  year  from  the  making  thereof.  Thus  where  a 
landlord  agreed  to  lay  out  50/.  in  improvements,  in 

y.  Kingham,  13  0.  B.  N.  S.  344 :  Lane  y.  Burghnrt,  1  Q.  B.  933. 

Lakeman  y.  MaunMephen,  L.  R.  (x)  See  Britain  y.  Sosnter,  II 

7H.of  L.  17;  Hafhurg,Ac,Co.  Q.  B.  D.  123;    Smith  y.   Gold 

y.  MarUn,  1902,  1KB.  778.  Coast,  Ac,  Ld.,ld03, 1  K,B,2S5, 

A  promise  to  indemnify  a  person  588. 

in  oonsiderstion  of  his  accepting  (y)  Peter   y.    CompUm,   Skin, 

a   liability    is    not    within   the  353;   1  Smith,  L.  C;  Sowih  y. 

statute;  Guild  y.  Conrad,  1894,  Stravibridge,  2  G.  B.  808. 

2  Q.  B.  885.  (s)  WtiU  y.  Horton,  4  Bing. 

(u)  Goodman  y.  Chase,  1  B.  &  40;   29  B.   B.  498;    Ridley  y. 

A.  297;  19  B.  B.  322.    See  also  Uidley,  34  Beay.  478. 
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consideration  of  the  tenant  undertaking  to  pay  him 
5Z.  a  year  during  the  remainder  of  his  term  (of  which 
several  years  were  unexpired),  it  was  held  that  writing 
was  unnecessary  (a) ;  for  although  the  tenant's  part  of 
the  agreement  was  not  to  be  performed  within  a  year, 
the  landlord's  part  might  reasonably  have  been  so. 
These  decisions  have  considerably  narrowed  the  opera- 
tion of  the  statute,  and  have  left  remaining  much  of 
the  mischief,  arising  from  reliance  on  memory  only, 
which  it  was  the  intention  of  the  statute  to  obviate,  by 
requiring  written  evidence  (b).  As  we  have  seen,  except 
as  above  provided  in  the  case  of  guarantees  (c),  the 
whole  of  the  agreement  must  be  in  writing;  so  that 
the  memorandum  must  show  who  are  the  parties  to 
the  contract,  or  the  contract  cannot  be  enforced  (rf). 
But  the  statute  only  requires  the  writing  to  be  signed  Signed  by  tho 
by  the  party  to  be  charged;  and  it  is  not  necessary  SSL^. 
that  the  other  party  should  sign  it(e).  And  as  the 
Act  requires  signing  only,  and  not  subscribing,  it  has 
been  held  that  the  necessary  signature  may  be  placed 
in  any  part  of  the  document,  provided  that  the  name 
be  inserted  in  such  a  manner  as  to  govern  the  whole 
memorandum  (/).  The  statutory  note  in  writing  need 
not  be  contained  in  one  document ;  it  may  be  made 
out  from  several  documents,  if  they  can  be  connected 
together,  and  it  constantly  happens  that  a  contract  in 
writing  is  made  out  from  letters  or  other  informal 
memoranda  (y).    And  the  required  note  need  not  be 

(a)  DoneOan  y.  Beid,  3  B.  &  A.  ley,  L.  B.  1  Ex.  842. 

899;    37  B.  B.   588;  Cherry  y.  (/)  OgUtfie    y.    FoUamhe,    3 

ICmitfig,  4  Ex.  631.  Mer.   58;    Loth   y.    Stanley,   5 

Of)  See  notes  to  Peter  y.  Comp-  Q.  B.  574 ;  Colon  y.  Caion,  L.  B. 

tom  1  Smith,  L.  C.  2  H.  L.  127, 143. 

(c)  AnU,  p.  169.  (a)  Ridgway    y.    Wharton,    6 

(d)  WiUiams  v.  Lake,  2  B.  &  E.  H.  L.  0,  238 ;  Baumann  y.  Jameg, 
349 ;  Bo89Uer  v.  Miller,  3  App.  L.  B.  3  Cb.  508 ;  Long  v.  MiOar, 
OaB.U24,lUl;PoiterY.  Dufield,  4  C.  P.  D.  450;  Shardlow  y. 
L.  B.  18  Eq.  4 ;  JarreU  y.  Hunter,  CoUereO,  20  Ch.  D.  90 ;  Studde  y. 
34  Gh.  D.  182.  WaJtwn,  28  Ch.  D.  805 ;  Oliver  y. 

(fi)  Laythoarp    y.    Bryant,   2      Hunting,  44  Gh.  D.  205 ;  Pearoe 


Bing.  N.  G.  785 ;  Beuu  y.  PteJb-      y.  Gardner,  1897, 1  Q.  B.  688. 
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written  at  the  time  of  entering  into  the  agreement,  bu1> 
may  well  be  made  at  any  time  afterwards,  before  an 
action  is  brought  to  enforce  the  contract  (A).  It  has 
been  held  that  an  offer  in  writing  specifying  all  the 
terms  of  a  proposed  agreement,  and  signed  by  the  pro- 
poser, may  be  a  sufficient  memorandum  to  bind  him 
under  the  statute,  notwithstanding  that  the  offer  was 
accepted  not  in  writing,  but  by  conduct  only  (i). 


Bale  of  goods 
worth  10/.,  or 
more. 


Lord  Tenior- 
dcn's  Act. 

Written 
acknowledg- 
ment  required 
to  take  the 
case  out  of 
the  Statute  of 
LimitatioDB. 


RoproBonta- 
tioos  of  cha- 
racter,  &o. 


The  fourth  section  of  the  Sale  of  Goods  Act,  1893, 
which  has  taken  the  place  of  the  seventeenth  section 
of  the  Statute  of  Frauds,  and  relates  to  contracts  for 
the  sale  of  goods  worth  10/.  or  more,  has  been  already 
noticed  (j). 

The  next  statute  which  requires  our  notice  is 
commonly  called  Lord  Tenterden's  Act  (A).  By  this 
statute  no  acknowledgment  or  promise  by  words  only 
can  take  any  case  of  simple  contract  out  of  the  opera- 
tion of  the  Statute  of  Limitations  (/),  or  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable 
thereby  (m).  The  effect  of  such  a  promise  has  already 
been  referred  to(7^).  The  statute  makes  no  mention 
of  any  signature  by  an  agent;  but  by  a  later  statute 
the  signature  of  an  agent  was  rendered  sufficient  (o). 
Lord  Tenterden's  Act  further  enacts  (p),  that  no  action 
shall  be  brought  whereby  to  charge  any  person  upon 
or  by  reason  of  any  representation  or  assurance  made 


(h)  Re  ffoUand,  1902,  2  Gh. 
360. 

(f)  Beius  V.  PieiksUy,  L.  B. 
1  £z.  842 ;  ante,  p.  160. 

(i)  Jnfa,p.75. 

(k)  Stat  9  Geo.  IV.  c.  14. 

(0  Stat.  21  Jac.  I.  c.  16,  s.  3. 

(m)  See  Leehmere  v.  Fletcher, 
1  0.  &  M.  623 ;  Bird  y.  Gammon, 
8  Bing.  N.  C.  883;  Cheslwi  v. 
Dalby,    4    You.    &   Coll.    288. 


Nothing  ooDtained  in  stat  0 
Geo.  IV.  0.  14  (see  8.  1),  ie  to 
alter  the  effect  of  any  payment 
of  principal  or  interest  to  prevent 
a  aebt  from  being  barred  by  the 
Statute  of  Limitations. 


(n)  Ante,  p.  167. 


(o)  Stat.  19  &  20  Vict.  o.  97, 

8.13. 

ip)  Stat.    9   Geo.  IV.  c.  14, 

8.6. 
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or  given  concerning  or  relating  to  the  character,  con- 
duct, credit,  ability,  trade  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person 
may  obtain  credit,  Trumey,  or  goods  upon,  unless  such 
representation  or  assurance  be  made  in  writing  signed 
by  the  party  to  be  charged  therewith.  There  appears 
to  be  some  error  in  the  word  "  upon "  in  this  enact- 
ment, which,  as  it  stands,  is  superfluous  (j).  And  it 
has  been  doubted  whether  a  representation  made  to  a 
purchaser  by  the  trustee  of  some  property,  that  the 
property  was  encumbered  to  a  less  extent  than  was 
actually  the  case,  was  a  representation  concerning  the 
dbilUy  of  the  vendor  within  the  meaning  of  the 
statute  (r).  The  better  opinion  seems  to  be  that  such 
a  representation  is  within  the  statute,  and  ought  con- 
sequently to  be  obtained  in  writing.  There  are  a  few 
other  cases,  besides  those  affected  by  the  Statute  of 
Frauds  and  Lord  Tenterden's  Act,  in  which  contracts 
are  by  law  required  to  be  in  writing,  or  in  some  other 
special  form  (s), 

4t.  There  must  be  nothing  unlawful  in  the  object  of  Legality  of 
the  agreement,  or  it  cannot  be  enforced.  For,  as  we  ^i^^t! 
have  seen(<),  a  contract  gives  a  right  to  acts  or 
forbearances  on  the  part  of  another  or  others ;  and  if 
the  acts  or  forbearances  contemplated  by  an  agreement 
be  unlawful,  the  law  will  not  enforce  them,  and  the 
agreement  is  void.  Agreements  may,  however,  be  void 
as  unlawful,  not  only  because  they  contemplate  some 
illegal  act,  that  is,  some  act  forbidden  by  common  law 
or  statute,  but  also  if  their  object  be  the  commission  of 
some  act,  discouraged  though  not  absolutely  forbidden 

(q)  See  1  M.  &  W.  104,  123 ;  &  W.  101 ;  Stvann  v.  PhUUps,  8 

Swift  V.  Jeiiw5ury,  L.  R.  9  Q.  B.  A.  &  E.  457;  Devaux  Y.  Bteit^ 

801 ;  HiTBt  y.  West  Biding  Union  keUer,  6  Bing.  N.  C.  84. 

Banking  Co.,  Ld.,  1901,  2  K.  B.  («)  See  Pollock   on  Contract, 

560.  145  tq^  7th  ed. 

,  (r)  See  Lyde  y.  Banard,  1  M.  (t)  Ante,  p.  157. 
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by  law,  on  the  ground  either  of  its  immorality  or  of  its 
being  against  pubUc  policy.  It  is  beyond  the  scope  of 
this  work  to  discuss  fully  the  various  grounds  on  which 
agreements  may  be  void  for  illegality  (i^.  A  few 
examples  must  suffice. 


Agreements 
oontemplat- 
ing  iUegal 
acts. 


Gontraois  of 
inBuranoe. 


Wagers. 


First,  as  to  agreements  contemplating  illegal  acts. 
Any  agreement  to  commit  a  crime,  an  indictable  offence 
or  a  civil  wrong  is  generally  void  (a;).  So  that  an 
agreement  involving  the  publication  of  a  libel  (y),  or 
the  commission  of  a  fraud  on  a  third  party,  is  void  (2). 
It  is  illegal  to  tr&de  with  the  inhabitants  of  hostile 
states  without  the  licence  of  the  Crown ;  and  contracts 
made  in  violation  of  this  rule  are  void  (a).  Again,  some 
contracts  are  expressly  made  void  by  statute;  others 
are  prohibited  by  statute  on  pain  of  the  infliction  of  a 
penalty  (b).  And,  in  the  latter  case,  contracts  made  in 
violation  of  the  statute  are  void,  as  well  as  in  the 
former (c).  The  following  instances  may  be  given: — 
Marine  insurances  of  any  ship  or  goods,  in  which  the 
party  insuring  has  not  an  insurable  interest,  are  expressly 
made  void  by  statute  (d) ;  and  so  are  insurances  upon 
any  life  or  other  event,  in  which  the  person  taking  the 
benefit  of  the  insurance  has  no  interest  (e).  By  a  statute 
of  the  year  1845  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming  or  wagering,  are 
made  null  and  void  (/).   Contracts  by  clergymen  holding 


(ii)  See  Follook  on  Ck>ntract, 
ch.  vii.  p.  273,  7th  ed. 

(a5)I6f<l,276,278,7thed. 

(v)  ShaekeU  y.  BoHer,  2  Bing. 
N.  0.  634. 

(s)  Mdllalieu  y.  Bodgwn,  16 
Q.  B.  689;  Beghie  v.  Pho»phaie 
Sewage  Co.,  L.  B.  10  Q.  B.  491, 
499;  8eoU  v.  JBroum  d:  Ob.,  1892, 
2  Q.  B.  724. 

(a)  The  Hoop,  1  C.  Rob.  196; 
PoUe  V.  BelU  8  T.  B.  548;  5 
B.  B.  452 ;  J^mo$ito  ▼.  Boufden, 
7  E.  &  B.  768. 


(&)  See  Pollock  on  Contract, 
Appendix  (G.),  p.  707,  7th  ed. 

(0)  B^eyy.  Bignold^  5  B.  ft 
A.  335 ;  24  R.  B.  401 ;  Cope  v. 
Bowlandif  2  M.  &  W.  149;  see 
Pollock  on  Ckmtraot,  293, 7th  ed. 

id)  Stat.  19  Geo.  II.  0.  37; 
Oedge  y.  Boy€U  Exchange  Corpora^ 
tton,1900,2Q.  B.214. 

(e)  Stat.l4  Geo.m.c.  48,  which 
does  not  extend  to  insnranoe  of 
fihipB,  goods,  or  merchandiaes. 

(/)  Stat.  8  &  9  Vict.  c.  109, 
a.  18 ;   Be  Oieve,  1699,  1  Q.  B. 
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benefices  with  cure  of  souls,  made  for  the  purpose  of 
chaining  such  benefices  with  any  sum  of  money,  are 
void  by  a  statute  of  Elizabeth  (g).  Unqualified  persons 
are  prohibited  by  statute  from  practising  as  medical 
advisers;  so  that  an  agreement  contemplating  the 
practice  of  the  medical  profession  by  an  unqualified 
person  is  void  (A).  The  sale  of  intoxicating  liquors  at 
unlicensed  places  is  prohibited  by  statute  on  pain  of  a 
heavy  penalty  for  every  offence  (i) ;  and  therefore  appears 
to  be  void(i).  Contracts  for  the  payment  of  money, 
whereby  there  should  be  reserved  more  than  five  per 
cent,  interest,  were  formerly  void  under  a  statute  of 
Anne  called  the  Usury  Law  {T), 

The  best  instance  of  an  agreement  held  to  be  tmlawful  Agreement 
on  the  ground  of  immorality  is  an  agreement  between  a  inu^^uyt' 
man  and  a  woman  contemplating  future  cohabitation. 
Such  an  agreement  is  altogether  void(m).  If,  however, 
a  promise  be  made  in  consideration  of  past  cohabitation, 
the  agreement  is  not  void  as  unlawful  (n).  But  as  such 
a  past  consideration    cannot  support  a  promise,   the 

794.     Btat.  55  Vict  o.  9,  now  (Jc)  EamiUon  y.  Orainger,   5 

makes  yoid  aU  promises  to  pay  H.  &  N.  40 ;  Pollock  on  Contract, 

any  person  any  snm  of  money  296, 7th  ed. 

paid  by  him  in  respect  of  any  (2)  Stat.  12  Anne,  at.  2,  c.  IG 

t»ntract  rendered  void   by  the  (Ruffbead's  ed.) ;  18  Anne,  c.  15 

former  Act,  or  to  pay  any  snm  (Statutes  of  the  Realm).    This 

of  money  by  way  of  commission,  Act  was  amended  by  stats.  3  &  4, 

reward  or  otherwise  in  respect  WiU.  IV.  c.  98,  s.  7;  5  ft  6  Will, 

of  any  such  contract,  or  of  any  IV.  c.  41 ;  2  &  8  Vict.  c.  37 ;  and 

serTices  in  connection  therewith ;  all  the  laws  against  usury  were 

see    Taiham  y.  Beeve,  1893,  1  repealed  in  1854  by  stat.  17  &  18 

Q.  B.  44;    Carney  y,  Plimmer,  Vict.  c.  90. 

1897,    1   Q.  B.  684 ;    Surge  y.  (m)  Walker  y.  Perkins,  1  W. 

AiMey,  1900, 1  Q.  B.  744.  Black.  517 ;  8  Burr.  1568 ;  Gray 

(g)  Siat.  13  EUz.  c.  20;  Shaw  y.  Mathiae,  5  Yes.  286. 

V.  FrUehard,  10  B.  &  C.  241;  (ti)  7Wnery.  Faugf^afi,  2Wils. 

34  R.  B.  381;  Lang  y.  Storie,  3  339;  Hill   y.  Speneery   2   Amb. 

De  G.  &  S.  808 ;  see  Mouys  y.  641 ;    Gray  y.  Maihiat,  5  Yes. 

Leake,  8  T.  B.  411;  8loane  y.  286;  5R.  B.48:  HaUr.  Palmer, 

Pademany  11  M.  &  W.  770.  3  Hare,  532;   Kyne  v.  Moore,  1 

(h)  Davies  y.  Makuna,  29  Oh.  S.  ft  8.  61 ;  2  S.  ft  S.  260  :    Nye 

D.596.  y.  Moeeley,  6  B.  ft  0.  183;   30 

(0  Stai  35  ft  36  Vioi  o.  94,  R.  R.  266;  Be  VaOanee,  26  Ch. 

B.  8.  D.  858. 
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agreement  will    not  be  binding  unless   made  under 
seal  (o). 


Agreements 
unlawful  as 
against  public 
policy. 


Maintenance. 
Champertj. 


As  to  what  agreements  are  unlawful  as  being  against 
public  policy,  all  that  can  be  said  here  is  that  there  are 
certain  kinds  of  agreements  which  have  been  judicially 
held  to  be  against  the  common  weal  (p).  One  instance 
is  aflforded  by  agreements  tending  to  impede  the  course 
of  justice ;  as  agreements  for  stifling  a  criminal  prose- 
cution for  some  offence,  which  cannot  also  be  the  subject 
of  an  action  for  damages,  or  is  an  offence  against  the 
public  (j),  or  agreements  to  indemnify  a  surety  for  a 
person  admitted  to  bail  or  ordered  to  find  bail  for  his 
good  behaviour  against  loss  by  his  default  (r).  Agree- 
ments void  for  similar  reasons  (5)  are  agreements  in- 
volving maintenance  (t),  or  champerty  (u).  Agreements 
by  a  father  to  forego  his  right  to  the  custody  of  his 
children  or  his  discretion  as  to  their  education,  are 
generally  void  as  against  public  policy  (»).  Again,  some 
agreements   are  void  as    tending   unduly  to  restrict 


(0)  Binninfftan  y.  WaUts,  4  B. 
&  A.  650 ;  Beaumont  y.  Reeve^  8 
Q.  B.  483.  See  arUe,  pp.  162, 
166. 

(p)  See  Pollock  on  Gontiact, 
812  »q.,  7th  ed. 

(q)  CoUiM  y.  Blantem,  2  Wils. 
Ml;  1  Smith,  L.  C;  Keir  y. 
Ijeeman,  6  Q.  B.  808;  9  Q.  B. 
.S71 ;  Williams  y.  Baylevt  L.  K. 
1  H.  L.  200;  Fi$her  y.  ApoHi- 
nan$  Co.,  L.  R.  10  Ch.  297;  Ea 
parte  Wolverhampton  and  Staf- 
fordfhire  Banking  Co.^  14  Q.  B. 
D.  32;  WindhUl  Local  Board  y. 
Vini,  45  Ch.  D.  851;  Jones  y. 
Merionethshire^  Ac,  Building 
Society,  1892, 1  Ch.  178. 

(r)  WiUon  y.  Strugndl,  7  Q. 
B.  D.  548 ;  Herman  y.  Jeuehner, 
15  Q.  B.  D.  561;  Coneolidated 
Exploration  Co.  y.  Muagrave^ 
1900, 1  Ch.  37. 

(0  See  Hunier  y.  IkMid,  4 
Hare,  420,  431 ;  8prye  y.  Porter^ 


7  E.  &  B.  58 ;  ifutZey  y.  EuOey, 
L.  B.  8  Q.  B.  112 :  Pollock  on 
Contract,  335, 7th  ed.  The  fact 
that  maintenance  is  an  action- 
able  offence  famishes  another 
ground  for  holding  each  agree- 
ments void ;  sec  Bac.  Abr.  Main- 
tenance; Bradlaugh  y.  Neicde- 
gate,  11  Q.  B.  D.  1;  Alabaster  y. 
Harness,  1895,  1  Q.  B.  339;  ante, 
p.  174. 

(0  Ante,  p.  33. 

(u)  AfUe,  p.  154;  Rees  y.  Btr- 
nardy,  1896,  2  Ch.  437. 

(x)  Andrews  y.  Salt,  L.  R.  8 
Ch.  622,  636;  see  i26  Agar-Ellis, 
10  Ch.  D.  49;  24  Ch.  D.  317; 
Be  Nevin,  1891,  2  Ch.  299.  At 
to  agreements  in  separation 
deeds  giying  the  custody  or 
control  of  the  children  to  the 
mother,  see  now  stat  86  Vict  o. 
12,  B,2;  Be  Beaant,  11  Ch.  D. 
508. 
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individual  freedom    of   action  (y),   as    agreements    in 
restraint  of  marriage  («)  or  of  trade.     The  law,  which  CJontwota  in 
determines  what  contracts  are  void  as  being  in  restraint  JJJ^*^  ^ 
of  trade,  is  the  result  of  two  conflicting  principles  of 
public  policy.    On  the  one  hand,  it  is  for  the  advantage 
of  the  community  that  every  person  should  be  allowed 
the  full  exercise  of  Ms  trade  or  profession;  upon  this 
ground  it  has  been  established,  as  a  rule,  that  all  con- 
tracts are  void  which  impose  an  unreasonable  restraint 
upon  the  exercise  of  a  man's  lawful  calling.     On  the 
other  hand,  it  is  equally  for  the  public  welfare  that 
every  man  should  be  free  to  make  the  best  bargain  4ie 
can  either  for  his  own  labour  or  skill  or  for  the  result 
of  his  own  capable  conduct  of  his  business  in  the  shape 
of   its  goodwill.      And  for  tins  reason  it  has  been 
admitted  that  a  contract  may  be  well  made  for  valuable 
consideration  (a)  imposing  a  reasonable  restriction  on  a 
man's  following  his  trade  or  business  (b).     Questions  of 
the  validity  of  a  restraint  on  trade  generally  arise  in 
cases  where  one  person  stipulates  that  another,  to  whom 
he  is  to  impart  instruction  or  give  employment  in  his 
business,  shall  not  afterwards  enter  into  competition 
with  him,  or  where  the  vendor  of  the  goodwill  of  a 
business  agrees  not  to  compete  with  the  purchaser; 
indeed  it  is  only  for  the  protection  of  some  business,  in 
which  the  person  imposing  the  restraint  is  interested, 
that  an  agreement  of  this  kind  can  well  be  made,  as 
otherwise  the  restraint  would  be  unreasonable    and 
void(c).     To  give  examples,  a  contract  is  not  rendered 

(y)  Pollock  on  Contract,  849,  made  by  deed;  see  ante,  pp.  161 — 

7th  ed.  163. 

(f)  Lowe  Y.Peer$,4t  Bun.  2225  (6)  See  Pollock  on   Contract, 

(promise  by  Peers  nnder  seal  not  353,  861  tq.,  7th  ed. ;    MUchel  v. 

to  marry  any  one  but  Mrs.  Lowe,  ReynoldSt  1  Smith,  L.  C. ;  Maxim 

and  if  he  did,  to  pay  her  1000/.  Nordenfeltj  &c.^  Co,  v.   Norden- 

within   three   months  after   he  fdtf    1894,    A.  C.  535;    Under- 

should  have  married  any  one  else,  %oood  y.  BarJserj  1899,  1  Ch.  300; 

held  void).  Ehrman  v.  BartholomeWf  1898,  1 

(a)  Snoh  a  contract  must  be  Ch.  671. 

made  for  yalnable  oonsideration  (o)  Townerul  v.  Jarman,  1900, 

in  order  to  be  good,  even  thongh  2  Ch.  698, 702. 

W.P.P.  1^ 
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void  by  having  for  its  object  the  restraint  of  a  person 
from  trading  in  a  particular  place,  or  within  a  reason- 
able distance  from  any  particular  place  ((2),  for  he  may 
carry  on  trade  elsewhere ;  nor  ia  a  contract  void  whidi 
restrains  a  person  from  serving  a  particular  class  of 
customers  (e)  (for  there  are  plenty  of  others  to  be  found), 
or  which  binds  a  person  to  be  the  servant  for  life  in  his 
trade  to  another  (/),  for  this  is  not  in  restraint  of  trade 
when  it  is  to  be  carried  on  for  his  life.  And  agree- 
ments may  be  lawfidly  made  restricting  the  manner  in 
which  a  trade  is  to  be  worked  (g).  It  was  for  a  long 
time  considered  that  any  contract  restraining  a  man 
from  carrying  on  his  business  anywhere,  althongh  for  a 
limited*  time,  was  necessarily  void  as  being  in  general 
restraint  of  trade  (A).  But  it  has  lately  been  estab- 
lished that,  while  a  restraint  unlimited  in  area  is  void 
as  a  rule,  this  rule  admits  of  exceptions.  And  contracts 
restraining  persons  for  a  limited  time  from  engaging  in 
a  particular  business  in  any  part  of  the  world  have 
been  allowed  to  be  enforced,  where  the  restriction  was 
considered  to  be  reasonably  necessary  for  the  protection 
of  the  other  party  to  the  agreement,  and  not  to  be 
otherwise  to  the  public  detriment  (t).  The  question, 
whether  the  restraint  is  reasonable,  is  a  question  of  law, 
not  of  fact  (j). 

Effect  of  As  a  general  rule,  agreements  whose  direct  object  is 

iUegaUty  of 

(eO  See  Averv   y.    Lanaford,  Co,  y.  Nordenfdt,  1898,  1    Gh. 

Kay,  663,  667;  PoUook  on  Con-  630,  657, 658,  ^1,  672. 

traot,  863,   7th  ed.,  where  the  (h)  ^9.  0.,  1893, 1  Oh.  652, 658. 

oajes   axe   coUeoted.    The   dia-  (0  8.  C  1894,  A.  0.  535.   The 

tanee  ia  reckoned  as  measured  on  role  ayoidinff   contracts  in  le- 

a  map;  Mo^flet  y.  Cole,  L.  R.  8  straint  of  trade  has  been  in  some 

Ex.  82.  respects   relaxed   in   fayonr  of 

(0)  Bannie  y.  Irviney  7  Man.  ft  trade  unions  by  stai  34  &  85 

Gr.  969 ;  BaineB  y.  Oeary,  35  Ch.  Vict.  0.  81,  amended  by  89  &  40 

D.  154;  MiUs  y.  Durikam,  1891,  Vict.  c.  22;   see  88  &  89  Vict. 

1  Gh.  576;   Dubawtki  y.  GoM-  0.86. 

itein,  1896, 1  Q.  B.  478.  (f)  Hayne$  y.  Doman,  1899,  2 

(/)  WallU  y.  Day,  2  M.  &  W.  Gh.  18 ;  Dowdm  y.  Pook,  1904. 1 

278.  K.B.45. 

Cg)  See  Maxim  Nordm/dt,  Ae^ 
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niilawful  are  altogether  void ;  and  in  this  respect  there  the  object  of 
is  no  difference  between  agreements  made  under  seal  *'**^?'®®°'®^ 
and  those  made  without  deed  (A;).  And  even  if  the 
immediate  object  of  an  agreement  be  lawful^  but  the 
agreement  is  made  to  the  knowledge  of  both  parties  for 
an  unlawful  purpose,  it  is  void(0.  If  an  agreement 
have  more  than  one  object,  and  some  of  the  objects  are 
lawful  whilst  the  others  are  unlawful,  the  unlawful 
objects  will  not  vitiate  the  others,  provided  the  good 
part  be  separated  from,  and  not  dependent  upon,  that 
which  is  bad  (m).  But  if  the  good  part  of  an  agreement 
be  inseparable  from  the  bad,  as  where  any  part  of  the 
consideration  for  any  promise  or  promises  is  unlawful, 
the  illegal  part  of  the  consideration  will  vitiate  the 
good,  and  render  the  whole  contract  void(w).  As  a 
general  rule,  money  paid  or  property  delivered  under 
an  unlawful  agreement  cannot  be  recovered  back(o). 
If,  however,  one  who  has  paid  money  or  delivered  pro- 
perty under  such  an  agreement  repudiate  his  unlawful 
purpose  before  any  part  of  it  be  accomplished,  he  may 
ecover  his  property  back,  unless  perhaps  the  object  of 

(k)  PoUook  on  Contract,  369,  1899,    1   Ch.    800;    PoUook   on 

7th  ed.;    see    the    cases   cited  Contract,  367, 7th  ed. 
in    the  notes  to  pp.   173—178,         (n)  FeathertUme  t.  Hutchinson, 

anU.  Cro.  Eliz.  199;  Bridge  t.  Cage^ 

(0  Camian  y.  Bryce,  3  B.  &  A.  Cro.  Jao.  103 ;  Hopikim  y.  Preseott^ 

179;  24  R.  B.  342  Cmoney  lent  4  C.  B.  578;  LoundY.  Chrimwade, 

for  an  nnlawfal  purpose);  Fearce  39  Ch.  D.  605;  PoUock  on  Con- 

y.    Brooks,   L.    B.    1   Ex.    218  tract,  868, 7th  ed. 
(brougham  let  to  a  prostitnte  to         (o)  Taylor  y.  Chester,  L.  B.  4 

assist  her  in  carrying   on   her  Q.  B,  309  (half  of  a  502.  bank- 

yocation).    If  in  such  cases  the  note  deposited  as  a  pledge  for 

nnlawfnl  pnrpoee  be  at  first  nn-  the  payment  of  wine  and  sappers  * 

known  to  one  of  the  parties,  bat  snppUed  to  plaintiff  in  a  brothel 

be  disooyered  by  him  before  the  for  the   purposes  of  debauch) ; 

contract  is  executed,  the  contract  Herman  y.  Jeuchner,  15  Q.  B.  ID.* 

is  yoidable  at  his  option ;   Chuan  561    (money  deposited  by   oncL 

y.  Milboum,  L.  B.  2  Ex.  230 ;  see  ordered  to  find  baU  for  his  good 

Averst  y.  Jenkins,  L.  B.  16  Eq.  behayiour,  with  his  surety  as  an 

275.    And  see  PoUook  on  Con-  iodemnity;    see   ante,  p.  176); 

tract,  869—372, 7th  ed.  Kearley  y.  Thomson,  24  Q.  B.  D. 

(«)  MMan  y.  May,  11  M.  &  742;  8coU  y.  Brown  <fe  Co.,  1892, 

W.  653;  PriM  y.  Qreen,  16  M.  &  2  Q.  B.  724;  Harse  y.  Pearl,  <fco., 

W.  846;  Nu^ioOs  y.  StreUon,  10  Co,,  1904, 1  K.  B.  658. 


Q.  B.  846;  Underwood  y.  Barker, 
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the  agreement  were  actually  criiainal  or  immoral  (p). 
And  if  one  has  been  induced  to  make  an  unlawful 
bargain  by  fraud,  duress,  or  undue  influence,  he  may 
recover  back  money  paid  or  property  delivered  in 
pursuance  thereof(^).  Another  exception  to  the  rule 
is  where  it  is  sought  to  recover  money  paid  under  a 
contract  void  by  some  statute,  passed  for  the  protection 
of  a  class  of  persons,  of  which  the  plaintiff  is  one  (r). 
Money  paid  to  or  property  deposited  with  a  stakeholder 
under  an  illegal  contract  may  also  be  recovered  back,  if 
notice  not  to  part  with  it  be  given  before  it  is  paid  over 
or  applied  in  pursuance  of  the  agreement  (s).  The  like 
rule,  with  similar  exceptions,  applies  in  the  case  of 
money  paid  or  property  delivered  under  an  agreement, 
which  is  not  unlawful,  but  merely  void  in  la,w(t), 

5.  The  consent  expressed  by  the  parties  to  an  agree- 
ment must  be  unimpeachable  by  any  of  them  on  the 
ground  of  mistake,  misrepresentation,  fraud,  duress,  or 
undue  influence.  The  examination  of  this  branch  of 
the  law  of  contract  would  be  out  of  place  in  a  book 
treating  of  rights  acquired  by  contract  only  as  part  of  a 
man's  property.  It  is  fully  discussed  in  Sir  F.  Pollock's 
valuable  "  Principles  of  Contract "  (w),  and  in  the  editor's 
treatise  on  the  "  Law  of  Vendor  and  Purchaser "  (x). 
All  that  can  be  said  here  is  this: — Mistake  may  be 
such  as  to  exclude  any  true  consent  between  the  parties, 

(p)  Tappenden  v.  RandaU^  2  thing  more  than  the  other  oredi- 

B.  &P.  467;   5R.  R.  662;   Pal-  tors.     And  see  Harae  v.  Pearl, 

yart  v.  Leehie,  6  M.  &  S.  290 ;  IS  Ac,  Co.,  1904,  2  K.  B.  558,  563, 

R.  R.  881 ;  Taylor  v.  Bower»,  1  564 ;  PoUock  on  Contraot,  384~ 

Q.  B.  D.  291 ;  Hermann  Y.Charlei-  386,  7th  ed. 

woHh,  1905, 2  K.  B.  123.  (r)  Barday  v.  Pearson,  1893,  2 

(q)  Atkinson  v.  Denby,  6  H.  &  Ch.  154,  165—168 ;   Bonnard  ▼. 

N.  778 ;  7  H.  &  N.  934,  where  BoU,  1906, 1  Oh.  740. 

Slaintiff  recovered  50^  paid  to  (s)  Barday  v.  Pearson,  1893,  2 

efendant   as  the   condition  of  Ch.  154, 16S,  169. 

his  signins^  a  composition  deed  (0  See  2  Wms.  V.  &  P.  779, 

between  plaintifT  and  his  oredi-  780. 

tors,  defendant  haying   refused  (u)  Ch.  IX.— XII.,  7th  ed. 

to  sign  unless  he  (received  some-  {x)  Vol.  II.,  pp.  665  sq. 
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in  which  case  there  can  be  but  a  void  agreement 
between  them  (y) ;  or  mistake  may  occur  in  the  ex- 
pression of  a  true  consent,  in  which  case  it  can 
generally  be  rectified  (2).  Contracts  induced  by  mis- 
representation, fraud,  duress,  or  undue  influence  are 
not  void,  but  are  voidable  at  the  option  of  the  party 
misled,  deceived,  coerced,  or  unduly  influenced  (a). 

As  we  have  seen  (b),  a  contract  gives  rise  to  rights  Contraota 

•     ^         ^.1  1  A     J  i-T-         1  only  affect 

agamst  particular  persons  only.    And  the  only  persons  parties 

against  whom  snch  rights  can  be  enforced  are  parties  to  tt»eroto. 
the  contract,  or  their  executors  or  administrators,  or 
their  principals  in  the  case  of  contracts  made  by 
agents  (c).  Conversely,  as  a  general  rule,  no  one  can 
sue  upon  a  contract  who  is  not  a  party  to  it,  save  as 
the  executor,  administrator,  assign,  or  principal  of  some 
party  thereto  (d).  When  a  party  to  a  contract  is  Bankraplcy. 
adjudged  bankrupt,  the  benefit  of  the  contract  passes, 
as  a  rule,  to  his  trustee  in  bankruptcy  (e) ;  who  is, 
however,  at  liberty  to  disclaim  any  onerous  or  unprofit- 
able contract  made  by  the  bankrupt  within  the  time 
and  upon  the  conditions  specified  in  the  Bankruptcy 
Act,  1883  (/).  And  as  a  rule,  any  liability  to  pay 
money  or  money's  worth  on  breach  of  contract  and 
any  liability  on  contract  to  pay  or  capable  of  resulting 

(y)  See  Foster  v.  Mackinnon^  (c)  See  PoUock  od  Contiaot. 

L.  K.  4  0.  P.  704,  where  defen-  197   $q.,   7th  ed.;  ante,  p.    29, 

dant  indorsed  a  bill  of  exchange  n.  (n). 

believing    he    was    signing    a  (d)  See  PoUock  on  Contract, 

rixantee ;    Smith    y.    Hughes,  197  so.,  7th  ed. ;  Cfandy  y.  Qandy, 

B.  6  Q.  B.  597,  where  the  30  Gh.  D.  57;  Bagot,  dtc.,  Co.  y. 

question  was  whether    plaintiff  Clipper^  (fee.,  Ob.,  1902, 1  Oh.  146, 

had  sold  certain  oats  to  defen-  155;  Earl  y.  LtObock,  1905,    1 

dant   as    old    oats;    Cundy   y.  K.  B.  253 ;  ante, p.  29,  n.  (n). 

Lindsay,  3  App.  Oas.  459,  where  («)  See  Smden  y.  Carte,  17  Ch. 

the  respondents  deliyered  goods  D.  169,  768;  Ex  parte  BenweU, 

to  Blenkarn  belieying  they  were  14  Q.  B.  D.  301 ;  Be  Shine,  1892, 

selling  them  to  Blenkiron  ft  Go. ;  1  Q.  B.  D.  522 ;  Wilmot  y.  Alton, 

2  Wms.  V.  &  P.  666— 680.  1897,  1  Q.  B.  17;   ife  Roberts, 

(«)  See  2  Wms.  V.  &  P.  697  sq,  1900,  1  Q.  B.  122 ;  cf.  Bailey  y. 

(a)  See  2  Wms.  V.  &  P.  666,  Thurston,  1908,  I  K.  B.  137. 

667,  722  sq.  (/)  Stat.  46  &  47  Vict  o.  52, 

(5)  AnU,  p.  157.  s.  55. 
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in  the  payment  of  money  or  money's  worth  is  provable 
in  and  will  be  discharged  by  the  bankruptcy  of  the 
party  liable  (^). 

The  term  cho&e  in  action  is  applied  to  the  benefit  of 
an  obligation  arising  from  contract,  whether  resulting 
in  the  payment  of  a  certain  sum  of  money  or  sounding 
in  damages  only,  notwithstanding  that  no  action  can  be 
maintained  thereon  before  there  has  been  a  breach  of 
Assignment  the  contract  Tlie  benefit  of  a  contract  is  therefore 
assignable,  as  a  rule  (Ji),  in  the  same  manner  as  other 
choses  in  action  (t).  As  we  have  seen  (ft),  these  were 
before  the  year  1875  assignable  in  equity,  but  not,  as  a 
rule,  at  law,  otherwise  than  by  giving  the  assignee  a 
power  of  attorney  enabling  him  to  sue  thereon  in  the 
assignor's  name ;  and  they  are  now  directly  assignable 
in  the  manner  and  under  the  conditions  specified  in  the 
Judicature  Act  of  1873.  It  should  be  noted,  however, 
that  where  a  contract  is  made  to  secure  some  future 
benefit,  as  the  payment  of  money  on  a  future  day,  for  a 
consideration  which  is  not  completely  executed,  but 
consists  wholly  or  partly  in  some  continuing  duty  (/), 
an  assignee  of  the  benefit  of  the  contract  becomes 
entitled,  subject  to  the  performance  by  the  assignor  of 
the  required  duty.  The  assignee  is  therefore  liable  to 
lose  the  fruits  of  the  assignment,  not  only  if  the 
required  duty  should  remain  undone,  but  also  if  the 

(3)  See  sects.  87, 80  (2) ;  stated  WaXker  y.  Bradford  Old  Bank, 

in    the  chapter  on  Bankraptoy  12  Q.  B.  D.  511 ;  Be  DavU  A  Co,^ 

below;   of.  Hardy  y.  FothergUl,  22  Q.  B.  D.  198;   L.  Q.  R.  xi. 

13  App.  Cas.  851,  with  Be  Beis,  230,  231 ;  Hughe$  y.  Puvip  Hotel 

1904,  2  K.  B.  769.  Go.,  1902,  2  K.  B.  190;  Torhing- 

(A)  See  Phillips  y.  AJhanibra  Urn  y.  Magee,  ih,  427,  reyened  on 

Palace  Co.,  1901,  1   K.  B.  59;  the  facts  only,  1903, 1  E.  B.  644; 

Pollock  on  GoDtract,  471, 7th  ed.  TMurgt  y.  A$$oeiated  Portland 

(0  Litt  s.  512 :  Go.  Litt.  144  b,  Cemeni  Manufacturer$,  1903,  A.  0. 

n.  (1),  292  b;    2  Black.  Gomm.  414. 

S97,    436;    Ex    parte  Ibbetion,  (k)  Ante,  pp.  29,  S3— S8. 

Be  Moore,  8  Gh.  D.  519;  Bnee  (l)  Ante,  p.  166. 
V.  Bannifter,  8  Q.   B.  D.  569; 
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assignor  become  bankrupt  and  his  trustee  in  bankruptcy 
adopt  and  carry  out  the  contract  (m). 

Let  us  now  consider  the  most  notorious  exceptions  buIb  and 
to  the  old  rule  of  law,  viz.,  bills  of  exchange  and  ^^**' 
promissory  notes,  which  were  simple  contracts  to  pay 
money  made  in  writing  and  were  assignable,  the  former 
by  the  Law  Merchant  (n),  the  latter  under  a  statute  of 
Anne(o),  by  the  mere  transfer  from  hand  to  hand  (after 
indorsement)  of  the  piece  of  paper  on  which  the  written 
contract  appeared.  Bills  and  notes  further  differ  from 
ordinary  simple  contracts  in  a  very  important  par- 
ticular, viz.,  that  a  consideration  is  presumed  to  have 
been  given  for  them  till  the  contrary  is  proved  (jp). 
The  law  relating  to  bills  of  exchange,  cheques,  and 
promissory  notes,  was  codified  by  the  Bills  of  Exchange 
Act,  1882  (j).  By  this  Act(r),  a  bill  of  exchange  is  A  bill  of 
defined  as  an  unconditional  order  in  writing,  addressed  ®*°  *°^®* 
by  one  person  to  another,  signed  by  the  person  giving 
it  («),  requiring  the  person  to  whom  it  is  addressed  to 
pay  on  demand  or  at  a  fixed  or  determinable  future 
time  a  sum  certain  in  money  to  or  to  the  order  of  a 
specified  person  or  to  bearer.  The  person  making  the 
order  is  called  the  drawer,  the  person  on  whom  it  is 
made  the  drawee,  and  the  person  to  whom  the  money 
is  payable  the  payee  (0-  The  bill  is  sometimes  made 
payable  to  the  drawer  himself,  or  to  his  order,  or  to 
him  or  bearer  (t^).  If  the  person  on  whom  the  bill  ia  Acceptance, 
drawn  undertakes  to  pay  it,  he  writes  on  it  the  word 

(m)  Wamoi  V.  AUoTh  1897,  1  (q)  Stat  45  ft  46  Vict.  o.  61. 

Q.  B.  17.  (r)  See  aect.  3, 

(n)  Gibwn  y.  Minet,  1  H.  Bl.  (•)  See  sect!  91. 

569,  605,  606;  1  R.  B.  754 ;  atUe,  (0  Where  the  payee  is  a  ficti- 

pp.  32, 38.  tious  or  non-existing  person,  the 

(o)  Stat   3  ft  4  Anne,  o.  8,  bill  may  be  treated  as  payable  to 


revised  ed.  (c.  9,  Raffhead's  ed.),  bearer;  stat.  45  ft  46  Vict  c.  61, 

made  perpetual  by  stat  7  Anne,  s.  7  (3) ;  CltUton  v.  AUenboroughj 

0.25,8.3.  1897,  A.  0.  90;    cf.    Vinden  v. 

(^  See  MiOs  y.  Barber,  1  M.  Hughes,  1905, 1  K.  B.  795. 

ft  W.  425;  stat.  45  ft  46  Viet.  (u)  See   stat.  45  ft  46  Yiot 

c.  61,  8S.  30,89.  c.  61,8.  5. 
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'*  accepted/'  with  his  signature,  and  is  then  called  the 
acceptor.  By  the  Bills  of  Exchange  Act,  1882,  the 
acceptance  of  a  bill  is  defined  as  the  signification  by 
the  drawee  of  his  assent  to  the  order  of  the  drawer. 
And  an  acceptance  is  invalid  unless  it  complies  with 
the  following  conditions,  namely:— (1)  it  must  be 
written  on  the  bill  and  be  signed  by  the  drawee ;  (2)  it 
must  not  express  that  the  drawee  will  perform  his 
promise  by  other  means  than  the  payment  of  money. 
But  the  mere  signature  of  the  drawee  without  addi- 
tional words  is  sufficient;  and  it  is  sufficient  if  the 
signature  of  the  drawee  be  written  by  some  other 
person  by  or  under  his  authority  (x).  Where  a  bill  is 
drawn  in  a  set,  the  acceptance  may  be  written  on  any 
part,  and  it  must  be  written  on  one  part  only(y).  If 
the  drawee  accepts  more  than  one  part,  and  such  ac- 
cepted parts  get  into  the  hands  of  different  holders  in 
due  course  (z),  he  is  liable  on  every  such  part  &s  if  it 
A  promiBsory  were  a  separate  bill  (a).  A  promissory  note  is  defined 
°®^-  by  the  same  Act  (6)  as  an  unconditional  promise  in 

writing  made  by  one  person  to  another,  signed  by  the 
maker  (c),  engaging  to  pay,  on  demand  or  at  a  fixed  or 
determinable  future  time,  a  sum  certain  in  money,  to, 
or  to  the  order  of,  a  specified  person  or  to  bearer.  But 
an  instrument  in  the  form  of  a  note  payable  to  maker's 
order  is  not  a  note  within  the  meaning  of  the  Act 
unless  and  until  it  is  indorsed  by  the  maker;  and  a 
promissory  note  is  inchoate  and  incomplete  tmtil 
delivery  thereof  to  the  payee  or  bearer  (rf). 

Notes  for  less       The  making  or  negotiating  in  England  of  notes  for 
payable  to       ^^^  ^^^^  S^*  payable  to  bearer  on  demand  is  prohibited 

bearer  on 

demand.  (z)  Stat.  45  ft  46  Viot.  c.  61,  (y)  Stat.  45  ft  46  Vict  o.  61, 

B8.    17,  91,  codifying   the   pro-      a.  71. 

viBionB  of  ttatB.  19  ft  20  Vict.  (f)  See  fleet.  29 ;  and  see  below. 

o.  97,  s.  6 ;  41  Viot.  o.  13,  s.  1 ;  (a)  See  sect.  71. 

which  were  to  the  same  effect,  (6)  See  sect.  83. 

«md  were  repealed  by  the  Act  (o)  See  sect  91. 

of  1882.  (d)  See  sects.  83,  84. 
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by  statute  («).  And  bills  and  notes  payable  to  bearer 
on  demand  are  prohibited  from  being  issued  by 
bankers,  except  by  the  banks  and  under  the  restrictions 
mentioned  in  the  Act  passed  to  regulate  the  issue  of 
bank  notes  (/). 

As  both  the  property  in  and  the  right  to  sue  upon  a  Negotfaticm 
bill  of  exchange  were  transferable  by  the  mere  delivery  ^^]^  ^^^ 
of  a  bill  payable  to  bearer,  and  by  the  delivery  after 
indorsement  of  a  bill  payable   to  order  (5^),  a  bill  of 
exchange  was  said  to  be  a  negotiable  instrument  (A).    By  Negotiable 
a  statute  of  Anne,  promissory  notes  were  made  negoti-  '^  ^^^^  ' 
able  in  the  same  manner  as  inland  bills  of  exchange  (i). 
By  the  Bills  of  Exchange  Act,  1882  (i),  a  bill  or  note  is 
n^otiated  when  it  is  transferred  from  one  person   to 
another  in  such  manner  as  to  constitute  the  transferee 
the  holder  of  the  bill.    The  term  "holder  "  in  the  Act  Holder, 
means  the  payee  or  indorsee  of  a  bill  or  xiote  who  is  in 
possession  of  it,  or  the  bearer  thereof  (/).     And  the 
holder  of  a  bill  or  note  may  sue  thereon  in  his  own 
name  (m).    A  bill  or  note  payable  to  bearer  is  negotiated 
by  delivery.    A  bill  or  note  payable  to  order  is  nego- 
tiated by  the  indorsement  of  the  holder,  completed  by 
delivery  {n).    An  indorsement,  in  order  to  operate  as  a 
negotiation,  must  be  written  on  the  bill  or  note  itself 
and  signed  by  the  indorser.    The  simple  signature  of 
the  indorser  on  the  bill  or  note,  without  additional 
words,  is  sufficient  (0).     And   it  is  sufficient  if   his 
signature  be  written  thereon  by  some  other  person  by  or 

(«)  StatB.  7  Geo.  lY.  c.  6,  as.  (t)  Stat.   8  ft  4  Anne,  c.  8, 

8,  4:  9  Goo.  lY.  c.  65,  8.  1 ;  26  revised  ed.  (c.  9,  Bnffhead'B  ed.), 

&  27  Viot.  c  105,  last  continued  made  perpetual  by  stat.  7  Anne, 

by  5  Edw.  Yll.  c.  21.  c.  25,  s.  3. 


(/)8ta 
BS.  10, 11. 


Stat.  7  &  8  Vict.  c.  32,  (Jt)  Stat.  45  ft  46  Viot  c.  61, 

,11.  88.    31,    89 ;    see    Herdman   v. 

(g)  Eyre,    C.    B.,    GiUm   v.       Wheder^    1902,    1    E.    B.    361, 


MiwA,  1  H.  Bl.  569,  605,  606 ;  873  aq. 

see  anU,  pp.  23,  24, 32, 83,  40.  (0  Sect.  2. 

(K)  See  Blackburn,  J.,  Cr<m6U  (m)  Sects.  38,  39. 

▼.  VT4iit  Fonder,  L.  B.  8  Q.  B.  (n)  Sects.  31,  89. 

874,  881,  [)82.  (o)  Sects.  32,  89. 
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under  his  anthoritj  (pX    An  indanement  maj  be  made 
in   blank  or  special  (;).      An  indonement  in  blank 
specifies  no  indorsee,  and  a  bill  or  note  so  indorsed 
Bpeeial  becomes  payable  to  bearer.     A  special  indorsement 

specifies  the  per§on  to  idiom,  or  to  whose  order,  Ae  IhII 
or  note  is  to  be  payable  (r).  Thus,  if  a  Mil  or  note  be 
made  payable  to  A.  B.  or  order,  and  A.  B.  write  his 
name  on  the  back,  this  operates  as  an  indorsement  in 
blank ;  and  the  bill  or  note  becomes  payable  to  bearCT 
and  negotiable  by  delivery  only.  But  if  A.  B.  write 
"Pay  C.  D.  or  order,  A.  B/'  on  the  bill  or  note,  this  is 
a  special  indorsement ;  and  in  order  to  be  negotiated, 
the  bill  or  note  must  be  again  indorsed  by  C.  D.  By 
the  BiUs  of  Exchange  Act,  1882(5),  when  a  bill  has 
been  indorsed  in  blank,  any  holder  may  convert  the 
blank  indorsement  into  a  special  indorsement  by  writing 
above  the  indorser's  signature  a  direction  to  pay  the  bill 
to  or  to  the  order  of  himself  or  some  other  person.  By 
Bill  or  Boto  the  same  Act,  a  bill  or  note  is  payable  to  bearer  which 
Coawr  *  ^  expressed  to  be  so  payable,  or  on  which  the  only  or  last 

indorsement  is  an  indorsement  in  blank  (t). 

(1ioqiw».  A  cheque  is  defined  by  the  BiUs  of  Exchange  Act, 

1882,  as  a  bill  of  exchange  drawn  on  a  banker  payable 
on  demand.  And  the  provisions  of  the  Act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a 
cheque,  except  as  otherwise  provided  therein  («).    The 

]iftnkor*f  Act  provides  that,  when  a  bill  payable  to  order  on 
demand  is  drawn  on  a  banker,  and  the  banker  on  whom 

(d)  Stat.  46  &  46  Yiot.  o.  61,  without  the  Indorsement  of  the 

f.  01.  person  to  whom  he  had  specially 

(q)  Soots.  82  (6),  89.  indorsed  it;   Smith  y.  Ciark,  I 

>)  Sects.  84,  89.  Peake,  295 ;  Walter  T.  Maodonaid, 


(0  Soot.  84,  snb-s.  4 ;  see  sect.  2  Ex.  527. 

8,  sub-s.  8.    Before  this  Act  was  (0  Sects.  8  (3),  89. 

passed,  if  a  bill  were  onoe  indorsed  (u)  Sect  78.    A  cheqoe  is  not 

in  blank,  it  WQS  always  poyable  to  invalid  bv  reason  of  its  being 

the  bearer  by  any  of  the  parties  post-dated;     sect.     13;     Jtoyal 

thereto:  but  the  special  indorsor  Bank  of  Seotiand  y.  Tottenham^ 

was   not   liable   to   the   bearer  1894,  2  Q.  B.  715, 
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it  is  drawn  pays  the  bill  in  good  faith  and  in  ^the 

ordinary  course  of  business,  it  is  not  incumbent  on  the 

banker  to  show  that  the  indorsement  of  the  payee  or 

any  subsequent  indorsement  was  made  by  or  under  the 

authority  of  the  person  whose  indorsement  it  purports 

to  be,  and  the  banker  is  deemed  to  have  paid  the  bill  in 

due  course,  although  such  indorsement  has  been  forged 

or  made  without  authority  (a;).     Payment  in  due  course  Payment  in 

means  payment  made  at  or  after  the  maturity  of  the 

bill  to  the  holder  thereof  in  good  faith  and  without 

notice  that  his  title  thereto  is  defective  (y).    And  where  Banker 

a  banker  in  good  faith  and  without  negligence  receives  JJ^uof a*^' 

payment  for  a  customer  of  a  cheque  crossed  generally  coBtomerof 

or  specially  to  himself,  and  the  customer  has  no  title  or  which  the 

a  defective  title  thereto,  the  banker  shall  not  incur  any  J/JJ^j^*'" 

liability  to  the  true  owner  of  the  cheque  by  reason  only  defective. 

of  having  received  such  payment  («).     Cheques  may  Ciosfled 

be  crossed  either  generally  by  drawing  two  parallel  ^  ^^^* 

lines  across  them,  with  or  without  the  words  "  &  Co." 

or  specially  by  writing  the  name  of  a  particular  banker 

across  them  (a);  and  may,  in  addition,  be  crossed  with 

the  words  *'  not  negotiable."    The  banker  on  whom  a 

cheque  is  drawn  must  not  pay  it  if  crossed  generally, 

otherwise  than  to  a  banker,  or  if  crossed  specially, 

otherwise  than  to  the  banker  to  whom  it  is  crossed,  or 

his  agent  for  collection,  being  a  banker  (6).    When  a 

person  takes  a  crossed  cheque  which  bears  on  it  the 

(x)  Stat.  45  ft  46  Vict.  c.  61,  not  other  penons,  o^inst  a  forged 

9.  60.     Also  by  stat.   16  ft  17  indorsement ;  see  Ogden  v.  B6na^ 

Vict.  c.  59,  s.  19,  any  draft  or  L.  R.  9  0.  P.  513;    Vindm  ▼. 

order  drawn  npon  a  banker  for  Eughei,  1905,  1  K.  B.  795. 

a  sum  of  money  payable  to  order  (y)  Stat.  45  ft  46  Vict.  c.  61, 

on   demand  which  shall,  when  s.  59. 

presented  for  payment,  pnrport  (s)  Sect  82 ;  see  Oreai  WeHem 

to  be  indorsed  by  the  person  to  By.  Co.  t.  London  A  County  Bank, 

whom  the  same  shall  be  drawn  1901,    A.    G.    414;    Capital   <f; 

payable,   shall   bo   a   sufficient  Countiet  Bank  y.  Gordon,  1903, 

anthority  to  snch  banker  to  pay  A.    C.    240,   and   of.  Akrokerri 

the  amount  of  such  draft  or  order  Minn  v.  Economic  Bank,  1904, 

to   the   bearer    thereof.     These  2  K.  B.  465. 

enactments   protect  the  banker  (a)  Sects.  76, 77. 

on  whom  the  bill  is  drawn,  bnt  (6)  See  sect.  79,  sub-s.  2. 
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Cheqae 
croawd  "  not 
negotiable." 


words  "  not  negotiable/'  he  shall  not  have  and  shall  not 
be  capable  of  giving  a  better  title  to  the  cheque  than 
that  which  the  person  from  whom  he  took  it  had(c). 
Crossing  a  cheque  "  not  negotiable  "  does  not  make  it 
untransferable  (e2),  but  merely  exempts  it  from  the 
operation  of  the  rule,  whereby  a  valid  title  is  acquired 
to  negotiable  securities  taken  in  good  faith  and  for  value 
in  the  ordinary  course  of  business  («). 


Liability  of 
aooeptor; 


of  drawer. 


Liability  of 
indoraer. 


Presentment 
for  payment 


The  eflfect  of  accepting  a  bill,  or  making  a  promissory 
note,  is  to  render  the  acceptor  or  maker  primarily  liable 
to  pay  the  same  to  the  person  entitled  to  require  pay- 
ment (/).  The  effect  of  drawing  a  bill  is  to  make  the 
drawer  liable  to  payment,  if  the  acceptor  makes  default, 
provided  that  the  requisite  proceedings  on  dishonour 
be  duly  taken  (g).  The  effect  of  indorsing  a  bill  or  note 
is  to  make  the  indorser  also  liable  to  payment,  if  the 
acceptor  of  the  bill  or  maker  of  the  note  should  make 
default,  provided  that  the  requisite  proceedings  on  dis- 
honour be  duly  taken  (A).  The  indorsement  operates 
as  against  the  indorser  as  a  new  drawing  of  the  bill 
by  him(i).  An  indorsement,  however,  may  be  made 
without  recourse  to  the  indorser,  or  "  sans  recours,"  as 
it  is  generally  expressed,  in  which  case  the  indorser 
avoids  all  personal  liability  (k).  The  Bills  of  Exchange 
Act,  1882,  enacts  that,  subject  to  the  provisions  of  the 
Act,  a  bill  must  be  duly  presented  for  payment ;  and 
that,  if  it  be  not  so  presented,  the  drawers  and  indorsers 
shall  be  discharged  (0.    And  presentment  for  payment 


(o)  Sect.  81 ;  Fuher  v.  BoberU, 
6  Times  L.  R.354;  Great  Western 
By.  Co,  T.  London  d  County  Bank^ 
1901,  A.  0.  414. 

(d)  Sect.  8 ;  see  Natumal  Baiik 
V.  SUke,  1891, 1  Q.  B.  435,  as  to 
expressing  an  intention  that  a 
bill  or  cheque  shall  not  be  trans- 
ferable. 

(e)  Ante,  pp.  23,  24. 

(/)  See  Stat.  45  &  46  Vict. 


c.  61,  ss.  54,  57.  88;  Dunean, 
Fox  d  Co.  7.  North  A  SotUh 
Wales  Bank,  6  App.  Oas.  1, 13. 

0/)  Sects.  55,  57. 

(fc)  Sects.  55,  67,  89. 

(0  Penny  v.  Innes,  1  G.  M.  ft 
B.441. 

(A;)  Byles  on  Bills,  181,  16th 
ed.;  see  stat.  45  &  46  Vict. 
0.  61,  8. 16. 

(0  Sect.  45. 
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is  necessaiy  in  order  to  render  the  indorser  of  a  note 
liable  ( w).  The  drawer  of  a  bill,  or  the  indorspr  of  a  Notice  of 
bUl  or  note,  will,  however,  be  discharged  from  all  dishonoar. 
liability,  unless  the  person  requiring  payment  should, 
within  a  reasonable  time,  give  him  notice  that  the  bill 
or  note  has  not  been  paid,  or,  as  it  is  termed,  has  been 
dishonoured,  and  give  him  to  understand,  either 
expressly  or  by  implication,  that  he  looks  to  him  for 
]f2Ljment(n).  And  the  Bills  of  Exchange  Act,  1882, 
provides  that,  subject  to  the  provisions  of  the  Act, 
when  a  bill  has  been  dishonoured  by  non-acceptance  or 
a  bill  or  note  by  non-payment,  notice  of  dishonour  must 
be  given  to  the  drawer  and  each  indorser  of  a  bill,  or  to 
each  indorser  of  a  note ;  and  any  drawer  or  indorser  to 
whom  such  notice  is  not  given  is  discharged  (o).  The 
rules  regulating  the  validity  of  a  notice  of  dishonour  are 
codified  by  the  Act(p);  as  are  also  the  rules,  which 
determine  the  cases,  in  which  delay  in  giving  notice  of 
dishonour  is  excused,  or  notice  of  dishonour  is  dispensed 
with  (q).  In  order  to  charge  the  drawer  or  indorser  of  Proteat. 
a  foreign  bill  of  exchauge,  by  the  custom  of  merchants^ 
the  bill  must  be  protested  by  a  notary  public  (r).  This 
protest  is  a  declaration  by  him  in  due  form  that  pay- 
ment has  been  demanded  and  refused  (s).  And  by  the 
Bills  of  Exchange  Act,  1882,  where  a  foreign  bill, 
appearing  on  the  face  of  it  to  be  such,  has  been  dis- 
honoured by  non-acceptance,  it  must  be  duly  protested 
for  non-acceptance;  and  where  such  a  bill  which  has 
not  been  previously  dishonoured  by  non-acceptance,  is 
dishonoured  by  non-payment,  it  must  be  duly  pro- 
tested for  non-payment  (0-     By  the  same  Act,  where  a 

(m)  Sect.  87,  anb-s.  2.  L.  B.  744. 

(n)  Hartley  y.  Que,  4  B.  &  G.  (p)  Sect  49. 

839;    Byles   on   Bills,  225   09.,  .    (9)  Sect.  50. 
16th  ed, :  see  slat.  45  &  46  Vict.  (r)  Gale  v.  WaUh,  5  T.  B.  289; 

c.  61,  88.  48—50.  2  B.  B.  580. 

(0)  SeoU.    48,  89;   Siuddy  v.  (s)  See  stat.  45  &  46  Vict.  c.  61, 

Beegty,    W.    N.    1889,    p.    14;  8. 51,  buIhi.  7. 

Fruhauf  v.  (TrostTetior,  8  Times  .     (t)  Sect.  51,  sub-s.  2. 
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difihonoured  bill  is  required  or  authorised  to  be  protested, 
and  the  services  of  a  notaiy  cannot  be  obtained  at  the 
place  where  the  bill  is  dishonoured,  any  householder  or 
substantial  resident  of  the  place  may,  in  the  presence  of 
two  witnesses,  give  a  certificate  signed  hj  them,  attesting 
the  dishonour  of  the  bill,  and  the  certificate  shall  in 
all  respects  operate  as  if  it  were  a  formal  protest  of  the 
bill  (u).  Protest  is  imnecessary  in  the  case  of  an  inland 
bill  of  exchange,  and  in  the  case  of  a  promissory  note, 
whether  inland  or  foreign  (x). 

Bond  fide  Ii^  consequenco  of  a  consideration  being  presumed  to 

enforee™*^  -    ^*^®  ^^^  given  for  every  biU  or  note  till  the  contrary  is 
ment.  shown,  it  foUows,  that  if  a  bill  or  note  should  have  been 

drawn,  accepted,  or  indorsed  without  any  consideration, 
or  for  a  consideration  which  is  ill^al,  a  honafide  holder 
for  valuable  consideration,  or  any  indorsee  from  him, 
may,  nevertheless,  enforce  payment ;  for  when  he  took 
the  security  he  was  entitled  to  rely  on  the  legal  pre- 
sumption of  a  proper  consideration  having  been  given  (y). 
Reason  why  a  It  is  stated  by  Sir  WiUiam  Blackstone  (»),  "  that  every 
is  pnramod.  note,  from  the  subscription  of  the  drawer,  carries  witih 
it  an  internal  evidence  of  a  good  consideration."  This, 
however,  appears  to  be  a  mistake.  The  law  does  not 
give  this  effect  to  bills  of  exchange  and  promissory  notes 
in  respect  of  the  undertaking  being  evidenced  by  writing, 
but  in  order  to  strengthen  and  facilitate  that  commercial 
intercourse  which  is  carried  on  through  the  medium  of 
such  securities  (a).  On  this  ground  the  law  allows 
these  instruments  to  form  an  exception  to  the  general 
rule  that  a  consideration  must  be  shown  for  every 
agreement,  although  evidenced  by  writing.    By  the  Bills 

(tt)  Sect.  94.  196;  May  y.  Chapman^  16  M.  & 

(x)  Stat.  45  &  46  Viot.  o.  61,  W.  355;   Qlasseock  t.  BaU$,  24 

88.  51  (1),  89  (1, 4).  Q.  B.  D.  18;   OutUm  v.  Atten- 

(y)  Cottins  v.  MaHin,  1  Bo8.  ft  horaugh,  1897,  A.  O.  90. 

PnU.  651;  4  B.  B.  752;  Morris  (t)  Black.  Gomm.  446. 

▼.  Lee,  Bayley  on  Bills,  509,  6th  (a)  1  Fonbl.  Eq.  343,  344. 

ed. ;  JMnnton  t.  lUynolds^  2  <),  B. 
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of  Exchange  Act,  1882,  every  party  whose  signature 
appears  on  a  bill  or  note  is  prima  fade  deemed  to  have 
become  a  party  thereto  for  value.    And  every  holder  (J) 
of  a  bill  or  note  is  prima  facie  deemed  to  be  a  holder 
in  due  course  (c);  but  if  in  an  action  on  a  biU  it  is 
admitted  or  proved  that  the  acceptance,  issue,  or  sub- 
sequent negotiation  of  the  bill  is  afifected  with  fraud, 
duress,  or  force  and  fear,  or  illegality,  the  burden  of 
proof  is  shifted,  unless  and  untQ  the  holder  proves 
that,  subsequent  to  the  alleged  fraud  or  illegality,  value 
has  in  good  faith  been  given  for  the  bill(d).    Valuable  valuable 
consideration  for  a  bill  or  note  may  be  constituted  by  ^j^^  WU  or** 
any  consideration  sufficient  to  support  a  simple  con-  note, 
tract  (e);  or  by  an  antecedent  debt  or  liability  (/). 
Such  debt  or  liability  is  deemed  valuable  consideration 
whether  the  bill  or  note  is  payable  on  demand  or  at  a 
future  time  {g),    A  holder  in  due  course  is  a  holder  who  Holder  in 
has  taken  a  bill  or  note,  complete  and  regular  on  the        <»w"e- 
face  of  it,  under  the  following  conditions ;  namely, — 

(a)  That  he  became  the  holder  of  it  before  it  was 

overdue,  and  without  notice  that  it  had  been 
previously  dishonoured,  if  such  was  the  fact. 

(b)  That  he  took  the  bill  in  good  faith  and  for  value, 

and  that  at  the  time  the  biU  was  negotiated  to 
him  he  had  no  notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it  (A). 

Three  days,  called  days  of  grace,  beyond  the  time  Dayeof 

fixed  for  payment,  are  allowed  on  every  bill  and  note,  ^'***' 

except  such  as  are  payable  on  demand ;  and  no  action 

can  be  brought  on  the  biU  or  note  until  the  last  day  of 

grace  has  expired  (i).    By  the  Bills  of  Exchange  Act,  Bill  or  note 

payable  on 

(Jti)  See  afiJte,  p.  185.  (/)  Of.  ante,  p.  166.  demand. 

(o)  Stat.  45  i  46  Vict.  o.  61,  (a)  Stat.  45  &  46  Vict.  o.  61, 

89.  30,  89.  68.  27  CBnb^.  1),  89. 

((Q  See  Tatham  v.  EaOar,  23  (h)  Seot8.  29,  89. 

Q.  B.  D.  345.  (0  KMMdy  y.  Thtmas,  1894, 

(e)  Ante,  p.  165.  2  Q.  B.  759. 
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1882,  a  bill  or  note  is  payable  on  demand,  which  is 
expressed  to  be  payable  on  demand,  or  at  sight,  or 
on  presentation,  or  in  which  no  time  for  payment  is 
expressed  (X;). 


Secarities  for 
money  won 
at  play. 


Securities  for  money  won  at  play  or  any  game,  or  by 
betting  on  any  game,  or  money  lent  for  gaming  or 
betting  at  the  time  and  place  of  such  play,  were 
declared  by  a  statute  of  Anne  to  be  utterly  void(Z); 
but  by  a  later  statute  (m)  such  securities  are  not  to  be 
utterly  void,  but  are  to  be  taken  to  have  been  given 
for  an  ill^al  consideration ;  they  are  consequently  now 
void  only  as  between  the  parties,  but  valid  in  the  hands 
of  any  innocent  holder,  to  whom  they  may  have  been 
transferred  without  notice  of  the  illegality  of  the 
transaction  in  which  they  originated  (ti). 


Breach  of 
oontraot. 

Stamps  on 
bills  and 
notes. 


The  chief  remedy  for  a  breach  of  contract  is  an  action 

(&)  Seote.  10,  89,  replacing  stai  84  &  85  Vict  c  74.  The  Rnles  of 
the  Bnpreme  Gonrt,  1883  (Orders  II.  r.  6,  III.  r.  6,  and  XIV.)  provide 
for  snmmary  procedure  in  actions  on  bills,  notes,  or  cheques,  super- 
seding the  procedure  under  stat.  18  &  19  Vict.  c.  67.  The  stamps  on 
bills  and  notes  are  now  regulated  by  stat  54  &  55  Vict  c.  39,  First 
Schedule,  tit.  Bill  of  Exchange,  and  are,  with  some  exceptions, 
as  follows : — 

£    8.  d. 

Bill  of  Exchange  payable  on  demand,  or  at  sight,  or  on 

Kresentation 001 
of  Exchange  of  an^  other  kind  whatsoever  (except  a 
bank  note^  and  promissory  note  of  any  kind  whatsoever 
(except  a  bank  noteX  drawn  or  expressed  to  be  payable, 
or  actually  paid,  or  endorsed,  or  in  any  manner  nego- 
tiated in  the  United  Kingdom :  where  the  amount  or 
value  of  the  money  for  which  the  bill  or  note  is  drawn 

or  made  does  not  exceed  £5 0    0    1 

Exceeds  £5  and  does  not  exceed  £10  .        .       .        ..002 
„        10  „  25        ....    0    0    3 

„        25  „  50 0    0    6 

„        50  „  75        ....    0    0    9 

„        75  „  100 0    10 

„      100- 
for  every  £100,  and  also  for  any  fractional  part  of  £100, 

of  such  amount  or  value 0    10 

And  see  sects.  82—39. 
(2)  Stat.  9  Anne,  c.  14.  Giff.  194. 

(m)  5  &  6  WUl.  IV.  o.  41 ;  (n)  Woo^f  v.  HamiHon,  1898, 

Sawlc^  V.  HaOewea,  8  Sma.  k      2  Q.  B.  887.    See  anJU,  p.  190. 
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at  law,  which  is  now  commenced  by  a  writ  of  summons 

indorsed  with  a  statement  of  the  claim  made  or  the 

relief  or  remedy  required  (o).    We  have  seen(^)  that, 

under  the  equitable  jurisdiction  of  the  Ck)urt,  a  decree 

may  be  obtained  for  the  specific  performance  of  con* 

tracts  of  a  certain  class,  chiefly  those  for  the  purchase 

or  leasing  of  land  (q).    But  the  law's  ultimate  remedy 

in  personal  actions  is  the  payment  of  money  (r).    An 

action  for  a  given  debt  (s)  will  therefore  be  effectually 

satisfied  by  a  judgment  that  the  plaintiff  do  recover  his 

debt;  and  this  was  the  judgment  accordingly  given  in 

the  old  action  of  debt,  which  lay,  as  we  have  seen,  for  Action  of 

the  recovery  of  a  specific  sum  due  from  the  defendant 

to  the  plaintiff(0.    And  in  an   action  to  recover  a 

debt(t^)  the  judgment  now  is  that  the  plaintiff  recover 

the  amount  due  to  him,  specifying  it  (x).    But,  except  Aotione 

where  a  specific  sum  or  thing  is  claimed  as  in  debt  or  in  damageB. 

detinue  (y),  a  personal  action  can  only,  in  the  law 

phrase,  sound  in  damages;   and  the  amount  of  the 

damages  to  be  recovered  must,  formerly,  have  been 

assessed  by  a  jury  according  to  the  injury  sustained  (z). 

Under  the  present  practice,  however,  in  every  action  or  Damage 

proceeding  in  the  King's  Bench  Division  (a),  in  which  bJ^SS^^f 

it  shall  appear  to  the  Court  or  a  judge  that  the  amount  *»»«  Conrt, 

of  damages  sought  to  be  recovered  is  substantially  a 

(o)  Bales    of    the    Supreme  In  other  words,  the  action  was 

Court,   1883,  Order  II.  rule  1 ;  bious:ht  not  to  reoover  certain 

and  see  Af^iendix  A.  Part  III.  specific  coins,  but  a  certain  sum 

SB.  2,  4.  of  money.    See  Glanvil,  lib.  x. 

(  p)  Ante,  pp.  145, 146.  o.  2 ;  Bract,  fo.  102  b ;  Beg.  139  b ; 

Iq)  See    2    Wms.    V.    &    P.  ante,  pp.  15,  n.  (As),  163. 

987  eq.  (M)  Ante,  p.  147. 

(r)  Ante,  pp.  145 — 147.  (x)  See  Boles  of  the  Supreme 

(«)  See  ante,  p.  142.  Oourt,  1883,  Appendix  F.    This 

(t)  2  Tidd's  Practice,  931,  9th  practice  was  introduced  by  the 

ed.;  Tidd's  Practical  Forms,  338.  Common    Law    Procedure   Act, 

The  action  of   debt  appears  to  1852,  stat.  15  &  16  Vict.  o.  76, 

bare  been  included  among  per-  s.  95. 

Bonal  actions,  because  the  defen-  (y)  Ante,  p.  15. 

dant  was  not  compelled  to  restore  (s)  Bac    Abr.    tit    Damages 

the  yery  thing  sued  for,  but  was  (A.  F.);  Stephen  on  Pleading, 

only  bound  to  restore  the  quantity  p.  117. 

demanded  of  the  things  sued  for.  (a)  See  ante,  p.  146. 

W.P.P.  13 
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matter  of  calculation,  it  shall  not  be  necessary  to  issue 
a  writ  of  inquiry,  but  the  Court  or  a  judge  may  direct 
that  the  amount  for  which  final  judgment  is  to  be 
entered  shall  be  ascertained  by  an  officer  of  the 
Court  (6). 

Liquidated  I*  ^  Competent,  however,  to  the  parties  to  a  contract 

damagee.  to  agree  between  themselves,  that,  in  the  event  of  a 
breach  by  either  party,  a  given  sum  shall  be  recovered 
from  him  by  the  other  as  liquidated  (that  is  ascertained) 
damages ;  and  in  this  case  the  whole  of  the  sum  thus 
agreed  on  may,  on  a  breach  of  the  contract,  be  recovered 
from  the  defaulter  (c).  The  sum  so  agreed  on  is  not 
properly  called  a  penalty ;  for,  as  we  shall  see  hereafter 
when  speaking  of  bonds,  the  law  regards  a  penalty  as  a 
security  only  for  the  damage  actually  sustained.  But 
the  use  of  the  word  penalty  will  not  prevent  the  whole 
sum  from  being  recovered,  if  this  be  clearly  the  inten- 
tion (d).  For  the  question,  whether  a  sum  of  money, 
agreed  to  be  recoverable  in  the  case  of  a  breach  of 
contract,  is  to  be  considered  as  a  penalty  or  as  liqui- 
dated damages,  is  a  question  of  the  intention  of  the 
parties,  to  be  ascertained  according  to  legal  rules  of 
construction  from  the  terms  of  the  whole  contract  (e). 
For  the  same  reason  it  is  held  that  the  use  of  the  words 
liquidated  damages  does  not  conclusively  manifest  the 
intention  of  the  parties  (/);  and,  under  some  circum- 
stances, a  sum  of  money  stipulated  to  be  recoverable 

(&)  Bales    of    the    Supreme  (d)  Sainter    y.     Fergftaonj    7 

Court,  1883,  Ord.  XXXVI.  p.  57,  0.  B.  716;    Sparrow  r.  Paris, 

replacing  stat.  15  &  16  Yict.  o.  76,  7  H.  A  N.  594. 

t.  94.  (e)  See  the  judgments  in  Lea 

(c)  BeiUv   ▼.  Jane$,  1    Bing.  v.   Whitahar,  L.  B.  8  0.  P.  70; 

802 ;  25  B.  B.  640 ;  8.  a,  8  Moore,  WaUu  y.  Smith,  21  Gh.  D.  243 ; 

244 ;  Sugd.  V.  A  P.  221, 1 1th  ed. ;  Law  y.  Local  Board  of  Bodditch. 

LeighiofiT.  TTaZes, 2 M.  A  W. 545 ;  1892, 1  Q.  B.  127;  PffeT.BrUUh 

Priee  v.  Greeny  16  M.  A  W.  846,  A^Oomobile,  <fec.,  id.,  1906, 1  K.  B. 

854;  OaliworUitf  y.  SlmU,  1  Ex.  425. 

659;  uii&yn«y.itnmer,4Ex.776;  (/)  £0111620  y.  Farren,  6  Bing. 

WdUi$  y.  SmOh,  21  Ch.  D,  248.  141 ;  81  B.  B.  366, 
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*  as  liquidated  damages  "  for  breach  of  contract,  will  be 
treated  as  a  penalty,  properly  so  called.  In  the  present 
state  of  the  authorities  it  is  hardly  possible  to  state 
exhaustively  what  these  circumstances  Bxe(g).  It 
appears,  however,  to  be  established  that  if  a  specified 
sum  be  agreed  to  be  recoverable  as  liquidated  damages 
for  a  breach  of  a  contract  to  do  several  acts,  of  which 
one  is  to  pay  a  smaller  sum  of  money,  then  the  sum 
specified  will  be  treated  as  a  penalty ;  and,  in  the  case 
of  a  breach  of  any  of  the  provisions  of  the  contract,  the 
aggrieved  party  will  only  be  allowed  to  recover  damages 
proportioned  to  the  actual  injury  which  the  breach  has 
occasioned  (A).  In  the  case  of  a  contract  to  do  several 
acts,  which  do  not  include  the  payment  of  money,  it 
appears  tYiB,t,  prima  fade,  a  sbipulation  that  a  specified 
sum  shall  be  recoverable  as  liquidated  damages  for 
breach  of  contract  will  be  construed  literally ;  and  the 
whole  sum  will  be  recoverable  in  the  case  of  a 
breach  (i).  But  if  any  of  the  provisions  of  the  contract 
be  of  such  a  nature  that  the  damage  occasioned  by  a 


(a)  See  WaUu  7.  SmUh,  21  Gh.  D.  243. 

(A)  Asttey  v.  WMon,  2  B.  A  P.  346 ;  5  B.  B.  618 ;  Kemble  t.  Farren, 
6  Bing.  141 ;  31  B.  B.  366;  Davie»  v.  Penton^  216,  223;  Horner  t. 
Flinloff,  9  M.  A  W.  678 ;  Beindd  y.  ScheU,  4  C.  B.  N.  S.  97 ;  Belts  v. 
Burch,  4  H.  &  N.  506;  Mageey.  ixxtvU,  L.  B.  9  G.  P.  107 ;  Be  Newman, 
Bx  parte  Cypger,  4  Gh.  D.  724 ;  WallU  v.  Smith,  21  Gh.  D.  243,  254^— 
277.  The  fouowiiig  explanation  of  this  rale  is  given.  According  to 
English  law,  as  a  general  rale,  the  damage  for  the  breach  of  a  oontoaet 
to  pay  a  snm  of  money  on  a  certain  day  is  the  sum  agreed  to  be  so 
paid,  with  interest  in  the  case  of  a  debt  bearing  interest,  bat  no  moro. 
Thas  the  damage  for  the  breach  of  snch  a  contnust  is  said  to  be 
ascertained  damage.  The  Goarts  hare  held,  therefore,  that  in  the 
case  of  a  contract  to  do  several  acts,  one  of  which  is  the  payment  of 
money,  with  a  stipulation  that  a  specified  sam  shaU  be  recoverable 
for  breach  of  contract,  it  shall  be  considered  unreasonable  to  sappose 
that  the  parties  ooald  have  intended  that  the  whole  sum  shomd  be 
payable  in  the  case  of  a  breach  of  the  contract,  for  which  the  damage 
IS  ascertained  at  a  smaller  snm.  And  it  has  been  farther  held,  upon 
the  constraotion  of  snch  contracts,  that  in  the  case  of  a  breach  of  any 
of  the  provisions  of  the  contract,  other  than  the  provision  for  the  pay- 
ment of  monev,  the  som  specified  most  also  be  treated  as  a  security 
only  for  the  damage  aotuaUy  sustained.  See  Wattis  v.  Smithy  ubi 
$upra;  Cook  y.  Fowler,  L.  B.7H.L.  27;  Be  BoberU,  U  Oh.  D.  49. 

(t)  Atkyns  v.  Kirmier,  4  Ex.  776;  M^c^  y.  Irving^  E.  B.  k  E. 
563 ;  WdllU  v.  Bmiih,  21  Gh.  D.  248, 
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Deposit 


Reference  to 
arbitration. 


Award  of 
arbitrator. 


breach  thereof  must  necessarily  be  very  small,  it  is 
thought  that  the  Ck)urt  would  be  inclined  to  treat  the 
sum  specified  as  a  penalty  only  (k).  If  one  of  the  terms 
of  a  contract  be  that  a  sum  of  money  shall  be  deposited 
by  a  party  thereto,  and  a  stipulation  be  made  that  the 
deposit  shall  be  forfeited  in  the  event  of  a  breach  of 
contract,  or  that  the  deposit  shall  be  applied  in  satis- 
faction of  a  specified  sum  to  be  recoverable  in  that 
event,  these  circumstances  are  regarded  by  the  Cowct 
as  evidencing  an  intention  that  the  amount  of  the 
deposit,  or  other  amount  specified,  shall  be  recoverable 
as  liquidated  damages.  In  such  cases  the  whole  deposit 
or  sum  will  generally  be  recoverable  in  the  case  of  a 
breach  of  the  contract,  notwithstanding  that  one  of  the 
provisions  of  the  contract  be  for  the  payment  of  money, 
or  be  of  such  a  nature  that  the  damage  for  a  breach 
thereof  must  necessarily  be  very  small  (I). 

The  amount  of  money  to  be  paid  as  compensation  for 
the  infliction  of  a  wrong  or  for  a  breach  of  contract  may 
also  be  ascertained  by  the  award  of  an  arbitrator,  upon 
a  reference  of  the  matter  in  dispute  to  arbitration,  (m). 
An  award  for  the  payment  of  money  creates  a  debt 
from  one  party  to  the  other  (n).  Written  agreements 
to  submit  present  or  future  differences  to  arbitration 
are  now  governed  by  the  provisions  of  the  Arbitration 
Act,  1889  (o).  By  this  Act  (pX  an  award  made  under 
such  an  agreement  may,  by  leave  of  the  Court  or  a 
judge,  be  enforced  in  the  same  maimer  as  a  judgment 
or  order  to  the  same  effect. 


The  person  to  whom  money  had  become  due,  whether 


(k)  Bee  WaUU  v.  Smith,  21 
Ch.  D.  248.  257,  258,  270,  271 ; 
WiUson  V.  Lotse^  1896, 1  Q.  B.  626. 

(I)  HiwUm  Y.  Sparhes,  L.  B. 
8  C.  P.  165 :  Lea  t.  Whitaker, 
L.  B.  8  0.  P.  70 ;  WaUiiY.  Smiih, 
21  Gh.  D.  243,  250—252,  258; 
Py0  T.  BritUh  Automobile,  dc. 


Ld„  1906, 1  K.  B.  425. 

(m)  See  2  WmB.  V.  ft  P.  942. 

(n)  2  Wms.  Sannd.  62  a,  n.  (5) ; 
Sx  parte  Lingard,  I  Atk.  241. 

(o)  Stat.  52  &  53  Vioi  o.  49; 
Bee  2  Wms.  V.  ft  P.  942,  n.  (k\ 

(l>)8eoU.  12,27. 
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from  any  injury  received,  or  from  any  contract  broken, 
or  from  a  contract  to  pay  money  itself,  formerly  stood 
in  a  situation  more  or  less  advantageous  with  regard  to 
his  remedies  for  recovering  the  money,  according  to  the 
nature  of  the  debt  which,  had  thus  become  due  to  him.  D^bis. 
For  by  the  common  law  all  creditors  were  not  allowed 
equal  rights,  but  were  preferred  the  one  to  the  other, 
partly  according  to  accidental  circumstances,  and  partly 
according  to  the  degree  of  diligence  and  precaution 
which  ^ach  might  have  used.  These  old  distinctions 
have,  however,  as  we  shall  see,  been  greatly  modified 
by  modem  legislation,  though  not  altogether  abolished. 
The  subject  of  debt  is  of  sufficient  importance  to  form 
a  separate  chapter. 
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CHAPTER  III. 

OF  DEBTS. 

Debts,  by  the  common  law,  are  divided  into  different 
classes,  which  formerly  conferred  on  the  creditor  different 
degrees  of  security  for  repayment.  But  these  differences 
have  been  greatly  modified,  though  not  entirely  re- 
moved by  modem  statutes,  as  we  shall  presently  see. 
So  long  as  a  debtor's  property  is  sufficient  to  discharge 
all  his  engagements  in  full,  a  creditor  is  not  prejudiced 
by  the  fact  that  there  are  others  who  may  be  preferred 
before  him  (a).  But  the  value  of  a  privilege  of  priority 
of  payment  is  at  once  apparent  in  the  event  of  the 
application  of  an  insolvent  debtor's  estate  in  part  satis- 
faction of  his  liabilities.  This  may  occur  during  his 
lifetime  in  the  event  of  his  bankruptey  (ft),  or  on  the 
Baokraptoy.  distribution  of  his  property  after  his  death  (c).  In  case 
of  a  debtor's  bankruptoy,  his  creditors  are  prohibited 
from  pursuing  their  legal  remedies  after  a  receiving 
order,  which  is  the  first  order  now  made  in  bankruptcy 
proceedings,  has  been  msule  against  him((2);  all  the 
debtor's  property  vests  in  the  creditors'  trustee,  who  is 
empowered  to  sell  it  (e) ;  the  creditors  must  prove  their 
debts  in  the  bankruptoy,  and  take  their  share  of  the 
assets  as  distributed  according  to  the  law  of  bank- 
ruptcy (/) ;  and  all  debts  and  liabilities  (g)  provable  in 
the  bankruptcy  are,  with  some  exceptions,  discharged 
(whether  actually  proved  or  not)  either  by  the  bank- 
rupt's obtaining  an  order  of  discharge  or  by  the  creditors' 

(a)  AniB,  pp.  97, 105.  2  Gh.  831. 

g>)  Anie,  pp.  98, 103.  (e)  Ante,  p.  103;  and  ne  next 

(o)  Ante,  pp.  2,  8.  chapter. 

(<0  Stat.  46  &  47  Vict.  o.  52,  (/)  See  next  chapter. 

08.  9,  10  (2) ;  Be  Ouedalla,  1905,  (g)  See  ante,  pp.  181, 182. 
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acceptance  and  the  approval  by  the  Court  of  a  com- 
position or  a  scheme  of  arrangement  (h).  In  bankruptcy, 
which  is  a  method  of  discharge  from  debt  depending 
entirely  on  statute  and  formerly  available  to  traders 
only,  the  privileges  attached  to  the  various  classes  of . 
debts  at  common  law  were  not  r^arded;  and,  as  a 
general  rule,  all  creditors  are  and  always  have  been 
placed  on  equal  footing  («).  Before  the  Bankruptcy 
Act,  1883,  the  Crown  enjoyed  the  privil^^e  of  exacting 
full  payment  of  any  debt  due  to  itself;  for  the  Crown 
was  not  bound  by  the  previous  bankruptcy  statutes  (A;) : 
but  by  that  Act  the  Crown  is  expressly  placed  on  the 
same  footing  as  other  creditors  (Z).  There  are,  however, 
certain  preferential  debts,  which  are  to  be  paid  in  bank- 
ruptcy in  priority  to  all  others  (m).  If  a  man  die 
insolvent,  his  estate  may  be  administered  either  by  his  Administw- 
executor  or  administrator  without  any  judicial  proceed-  jg^^^>^  estate 
ings,  or  else  under  the  durection  of  the  Court.  An  out  of  Court, 
executor  or  administrator  is  bound  to  apply  the  personal 
estate  of  the  deceased  in  payment,  first,  of  the  funeral 
expenses,  next,  of  the  testamentary  or  administration 
expenses,  and  then  of  the  deceased  person's  debts  (n) ; 
and  the  debts  are  to  be  paid  in  due  order  according  to 
the  priorities  prescribed  by  the  common  law,  as  modified 
in  some  particulars  by  statute.  According  to  these 
priorities,  the  Crown  has  a  paramount  claim  for  debts 

Qi)  stats.  46  A  47  Vict,  c  52,  any    statute,    unless    expressly 

8. 30 ;  53  &  54  Viot.  o.  71,  s.  3  (12) ;  mentioned  therein,  or  unless  there 

Hardyj.  FothergiU,  13  App.  CSas.  is  a  neoessarv  implication  to  be 

351 ;  iUfU  y.  Barnard,  22  Q.  B.  D.  drawn  from  the  provisionB  of  the 

90;    Seaion   y.  Deerhurtt^  1895,  Aot,  or  from  the  legislation  on 

1  Q.  B.  853.  the  subject,  that  the  Crown  was 
(0  Stat  46  &  47  Yict.  o.  52,  intended  to  be  bound;  8.  0.,  10 

B.  40  (4),  replacing  32  &  33  Vict.  Gh.  D.  601 ;  ThomoB  v.  Pritchard, 

0.  71,  s.  32 ;  24  A  25  Vict.  c.  184,  1903, 1  K.  B.  209,  212. 

B.  156;    12  &  18  Vict.  c.  106,  (2)  Stat.  46  &  47  Vict.  o.  52, 

sd.  166-169;  6  Geo.  IV.  c.  16,  s.  150. 

B.  48;  21  Jao.  I.  c.  19,  8.  9;  see  (m)  Stat.  46  &  47  Vict.  o.  52, 

2  Black.  Oomm.  487.  8.  40,  amended  by  51  &  52  Vict 
(k)  Ex      paiie      Pottmoiter-  a  62. 

Oenerdl,  Be  Banhamy  10  Gh.  D.  (n)  Ante,  p.  2. 

595.    The  Grown  is  not  bound  by 
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£zeeator'8 
right  to  prefer 
a  creditor,  and 
of  retainer. 

AdminiBtra- 
tion  of 
deceased 
persons* 
estates  by 
the  Court. 


due  to  it  by  record  or  specialty ;  then  follow  debts  to 
which  priority  is  given  by  particular  statutes;  next 
come  debts  of  record  due  to  a  subject,  and  of  these, 
judgment  debts  are  to  be  preferred  to  recognizances ; 
then  follow  judgments  against  the  executor  or  adminis- 
trator on  the  dead  man's  liabilities  by  contract  for 
value;  after  which,  debts  incurred  for  value  by 
special  or  simple  contract;  and  last,  debts  incurred 
voluntarily  by  deed.  If  the  executor  or  administrator 
pay  a  debt  of  lower  degree  in  preference  to  one  of  a 
superior  order,  of  which  he  has  notice,  he  will  be  liable 
to  pay  the  superior  debt  out  of  his  own  pocket  in  case 
of  a  deficiency  of  assets ;  for  such  an  act  is  an  admission 
that  he  has  assets  sufficient  to  satisfy  the  superior 
claim  (o).  But  he  has  the  privilege  of  preferring  one 
creditor  to  another  of  eqtud  degree  (  p),  and  of  retaining 
a  debt  due  to  himself  in  preference  to  paying  any  other 
of  equal  degree  (q).  The  administration  of  the  estates 
of  deceased  persons  is  an  important  branch  of  the 
jurisdiction  of  the  Court  of  Chancery  transferred  in 
1875  to  the  High  Court  of  Justice  (r),  and  it  is  assigned 
to  the  Chancery  Division  (a).  After  an  order  for  ad- 
ministration under  the  direction  of  the  Court  has  been 
obtained — and  it  may  be  granted  on  the  application 
either  of  a  creditor  (0,  or  the  executor  or  administra- 
tor (t^),  or  a  legatee  (x) — creditors  can  be  prevented  from 
pursuing  their  remedies  at  law  (y),  and  they  must  prove 
their  debts  in  the  administration  proceedings,  and  await 
the  satisfaction  of  their  claims  in  the  due  course  of  the 


(o)  2  Black.  Comm.  511 ;  Wms. 
Exors.  ii.  988,  989  to.,  1797, 1953, 
1975, 2049, 7th  ed. ;  i.  751—753  w., 
1436,  1583,  1594,  1628, 10th  ed. ; 
see  Be  Fludyer^  1898,  2  Gh.  562 ; 
JZaJfarrtn,  1905,2  Cb.  490.  Bnt 
an  executor  is  taken  to  have 
notice  of  jadgment  debts;  see 
p.  205,  wmL 

(p)  LytUeton  y.  OroM,  3  B. 
A  C.  317;  Be  Baddife,  7  Ob. 
1>.  733 ;    VibaH  T.   CUee,  24  Q. 


B.  D.  364. 

(q)  2  Black.  Gomm.  511 ;  Wms. 
Exors.  ii.  1039,  7th  ed. ;  i.  785, 
lOtb  ed. 


(r)  Anie,  p.  146. 


Stat.  36  A  37  Vict.  o. 
s.  84. 

(0  Ante,  p.  105. 

(tt)  Poet,  Part  III.  Oh. 
andiT. 

(x)  Aide,  p.  34,  and  n.  {h\ 

(y)  Poel,  Part  III.  Cb.  iii. 


iii. 
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administration  of  the  estate.  And  after  such  an  order 
has  been  made  on  behalf  of  creditors  generally,  an 
executor  or  administrator  may  no  longer  prefer  one 
creditor  to  another  (z) :  but  he  may  still  exercise  his 
right  of  retainer  (a).  Formerly  an  order  for  administra- 
tion did  not  affect  the  legal  priorities  of  debts  :  but  it 
is  now  established  that,  according  to  the  true  con- 
struction of  an  enactment  of  the  Judicature  Act, 
1875(6),  in  the  administration  by  the  Court  of  the 
insolvent  estates  of  deceased  persons  the  same  rules  are 
to  be  observed  with  respect  to  the  priority  of  debts  as 
are  for  the  time  being  in  force  under  the  law  of  bank- 
ruptcy (c).  It  appears,  however,  that  this  enactment 
does  not  bind  the  Crown  (d) ;  and  the  Crown  privilege 
of  priority  of  payment  seems  to  remain  untouched, 
although  the  estate  be  administered  by  the  Court  (c). 
Under  the  Bankruptcy  Act,  1883  (/),  an  order  may  be  Administra- 
made  by  a  Court  exercising  bankruptcy  jurisdiction  for  ruptey  of  "* 
the  administration  of  the  insolvent  estate  of  a  deceased  deceased 

,_  _.  __  «,,  1^1     debtor  8  m- 

debtor  according  to  the  law  of  bankruptcy ;  but  such  aolvent  estate, 
an  order  can  only  be  obtained  on  the  application  of  a 
creditor,  or  by  order  of  a  Court  in  which  the  estate  is 
being  administered.     If  such  an  order  be  made,  the 
priority  of  debts  is  entirely  determined  by  the  bank- 
ruptcy rules,  and  the  Crown  is  placed  on  an  equal 
footing  with  the  other  creditors  (g).    The  winding-up  of  Winding-up 
joint-stock  companies  is  a  process  analogous  to  that  of  ^  ^^^^  ^■* 
the  bankruptcy  of  a  natural  person  {h) ;  and  in  such 
proceedings  the  order  of  payment  of  the  debts  is  now 

(e)  Wms.  Exors.  ii.  1036,  7th  (e)  See  lU  Orienial  Bank  Cor- 
ed. ;  i.  783, 10th  ed.  poration,  28  Gh.  D.  643,  645, 649 ; 

(a)  Nunn  v.  Barlow,  1  S.  &  S.  720  Churchill,  89  Gh.  D.  174;  Be 

588 ;  Be  Bdham,  1901,  2  Gh.  52.  Bentinek,  1897, 1  Gh.  673. 

(6)  Stat.  38  &  39  Vict.  o.  77,  (/)  Stat  46  &  47  Vict.  c.  52, 

1. 10.  8.  125,  amended  by  53  &  54  Yiot. 

(e)  Be  Whiiaker,  1901,  1  Gh.  c.  71,  s.  21 ;  see  next  chapter. 

9,  overruling  Be  Maggi,  20  Oh.  (g)  Stat.  46  &  47  Vioi  o.  52, 

D.  545 ;   and  see   Be  WhUaker,  ss.  40, 125, 150 ;  see  i26  WUUanu, 

1904,  1  Oh.  299;  M^Caudand  v.  36  Oh.  D.  573,577—582. 

CCaUaghan,  1904, 1 1.  R.  376.  (h)  See  post.  Part  II.  Gh.  yi. 

(d)  See  anU,  p.  199,  n.  (h). 
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governed  by  the  bankruptcy  rules  (i),  except  that  the 
Crown  appears  to  retain  its  ancient  privileges  (k).  Let 
us  now  examine  the  above-mentioned  classes  of  debts 
more  particularly. 


DebUof 
record. 

Coartaof 
record. 


The  class  of  debt  which  conferred  the  highest  privi- 
leges is  that  of  debts  of  record.  These  are  debts  due 
by  the  evidence  of  a  Court  of  record ;  that  is,  properly 
speaking,  a  Court  of  which  the  proceedings  are  enrolled 
or  recorded,  and  the  records  are  indisputable  evidence 
of  its  proceedings  (Z).  But  every  Court,  by  having 
power  given  to  it  to  fine  and  imprison,  is  thereby  made 
a  Court  of  record  (m).  Such  Courts  are  either  supreme, 
superior,  or  inferior.  The  supreme  Court  is  the  Par- 
liament. The  principal  superior  Courts  were  the  Courts 
of  common  law  derived  from  the  King's  Court — ^that  is 
to  say,  the  King's  or  Queen's  Bench,  Common  Pleas, 
and  Exchequer  (n) — the  Court  of  Chancery,  and  the 
House  of  Lords.  The  Admiralty  and  Ecclesiastical 
Courts  were  not  Courts  of  record  (o).  But  the  former 
was  made  into  a  Court  of  record  by  statute  (p),  and  the 
Court  of  Probate  and  the  Court  of  Divorce  and  Matri- 
monial Causes,  to  which  the  ecclesiastical  jurisdiction 
over  these  matters  was  transferred  in  1858,  were  Courts 
of  record  (j).  So  was  the  London  Court  of  Bank- 
ruptcy (r).  As  we  have  seen  (s)  by  the  Judicature  Acts 
of  1873  to  1875(0,  the  Courts  of  Queen's  Bench, 
Common  Pleas,  Exchequer,  Chancery,  Probate,  Divorce, 
and  Admiralty,  were  all  united  in  the  Supreme  Court  of 


(0  Stat.  38  &  39  Vict  c.  77,  s. 
10,  as  now  constraed;  posiy  pp. 
221,  n.  (fc),  222 ;  ante,  p.  201  n.  (c). 

(h)  Bee  cases  oited  ante,  p.  201, 
n.  (s);  Sb  Wwl  London  Com- 
mereial  Bank,  38  Gh.  D.  8G4. 

(I)  Black.  Comm.  ii.  465,  iii. 
24;  WUliams,  B.  P.  278,  and 
n.  (sb),  20th  ed. 

(m)  Baa  Abr.  Gonrts  (D)  2. 

Qn)  Williams,  R.  P.  9,  and  n. 


(«),  20th  ed. 

(o)  Bao.  Abr.  Courts  (D)  1. 

(p)  Stat  24  Vict.  c.  10, 8. 14. 

(a)  Stats.  20  &  21  Vict  a  77, 
88.  4,  23;  20  &  21  Viot  o.  85,  s. 6. 

(r)  Stat  32  &  33  Vict.  c.  71, 
8.65. 

(t)  Ante,  p.  146. 

(0  Stat  36  &  87  Vict  c.  66, 
88.  3,  4,  16,  18;  37  &  38  Vict 
c.  83;  38  &  39  Vict  c.  77. 
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Judicature  thereby  established,  which  consists  of  two 
branches,  the  High  Court  of  Justice  and  the  Court 
of  Appeal;  and  each  of  these  is  a  superior  Court  of 
record.  And  the  House  of  Lords  remains  a  superior 
Court  of  record  as  before ;  although  its  appellate  juris- 
diction is  now  governed  by  the  Appellate  Jurisdiction 
Act,  1876  (u).  The  London  Court  of  Bankruptcy  was 
united  with  the  Supreme  Court  of  Judicature  by  the 
Bankruptcy  Act,  1883  (x).  The  Courts  of  the  counties 
Palatine  of  Lancaster  and  Durham  were  superior  Courts 
of  record  (y);  and  of  these  the  Lancaster  and  Durham 
Courts  of  Chancery  still  exercise  jurisdiction  (z).  The  Inferior 
inferior  Courts  of  record  may  be  said,  generally,  to  record, 
consist  of  the  County  Courts,  and  of  certain  local 
Courts  (a). 

Debts  of  record  do  not,  however,  confer  the  same  Crown  debts, 
advantages  on  all  creditors  equally,  for  there  is  one 
creditor  whose  claims  are  paramount  to  all  others, 
namely,  the  Crown.  In  order  to  enjoy  this  priority, 
the  Crown  debt  is  required  to  be  a  debt  of  record  (6), 
or  a  debt  by  specialty,  that  is,  secured  by  deed(c); 
though  if  the  debt  be  by  simple  contract  without 
such  security,  it  has  preference  over  the  other  simple 
contract  creditors  of  the  debtor  (e2).  As  mentioned 
above  (c),  the  Crown  might  formerly  enforce  payment  of 
the  whole  debt  due  to  it,  notwithstanding  the  debtor's 
bankruptcy:  but  under  the  Bankruptcy  Act,  1883 (/), 

(tt)  Stat.  89  &  40  Yiot.  a  59,  ment  in  any  ordinary  prooeed- 

amended  by  50  &  51  Yiot  o.  70.  ings  in  a  Oourt  of  record ;  3  Black. 

(x)  Stat.  46  &  47  Yict  o.  52,  Comm.  258;  Wentworth   Exors. 

0.93.  262,   263,   14th  ed.;   Manning's 

(y)  Bao.  Abr.  Conrts  (D)  1.  Exchequer  Practice,  1,  2Dd  ed. ; 

(J)  WiUiama,  R.  P.  270,  n.  (p%  Chitty  Prerogative,  265—271. 

20th  ed.  (o)  Wms.  Exora.  ii  991—998, 

(a)  Anie,  p.  101.  7th  ed. ;  i.  756, 10th  ed. 

(6)  Debts  fonnd  to  be  dae  to  (d)  Be  Beniinck,  1897,  1  Oh. 

the  Grown  by  the   prerogative  673. 

process  of  an  inqnest  of  office  (0)  Anie^  p.  199. 

are  debts  of  record,  as  well  as  (/)  Stat.  46  &  47  Yiot  a  5% 

debts  due  to  the  Crown  by  jndg-  s.  150. 
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Judgment 
debt. 


debt  oarries 
interest. 


debts  due  to  the  Crown  are  payable  on  an  equal  footing 
with  those  of  other  creditors  in  case  of  the  debtor's 
bankruptcy  or  of  the  administration  of  his  estate  in 
bankruptcy  after  his  death.  The  claims  of  the  Crown, 
however,  appear  to  remain  paramount  in  the  admims- 
tration  of  the  deceased  debtor's  estate  out  of  Court,  or 
in  the  Chancery  Division  (^),  in  the  winding-up  of  joint 
stock  companies  (A),  and  in  other  cases  (i).  The  lien 
of  the  Crown  on  the  lands  of  its  debtors  by  record  or 
specialty,  and  also  on  the  lands  of  accountants  to  the 
Crown,  is  mentioned  in  the  author's  Treatise  on  the 
Principles  of  the  Law  of  Eeal  Property  (A).  The 
privilege  of  the  Crown  to  enforce  payment  of  its  debt 
by  prerogative  process  against  the  body,  lands  and 
goods  of  its  debtor  is  also  referred  to  in  the  same 
work  (A;),  and  has  been  mentioned  in  the  present 
volume  (I), 

Of  all  debts  which  one  subject  may  owe  to  another, 
that  which  formerly  conferred  the  most  important 
remedy  is  a  judgment  debt,  or  a  debt  which  is  due  by 
the  judgment  of  a  Court  of  record  (m).  As  such  a  debt 
19  due  by  the  evidence  of  a  Court  of  record,  it  is  of 
course  a  debt  of  record  Every  judgment  debt  carries 
interest  at  the  rate  of  41,  per  cent,  per  annum  from 
the  time  of  entering  up  the  judgment  until  the  same 
shall  be  satisfied,  and  such  interest  may  be  levied  under 
a  writ  of  execution   on  such  judgment  (n).     In  the 


(g)  Ante,  pp.  199,  201. 

(h)  Ante,  p.  202. 

(t)  A.'0,  y.  Leonard,  88  Ch.  D. 
622 

(A)  Page  78,  20th  ed. 

(0  Ante,  p.  98. 

(m)  By  the  common  law,  every 
jadgment  for  the  recoyerv  of  a 
sum  of  money  is  a  jnogment 
d^  whether  gtyen  on  aooonnt 
of  a  debt  or  damages  arising  by 
contract  or  of  damages  for  a 
wrong;  ante, pp.  166,  n.  (/),  193. 
And  when  jadgment  is  given  to 


recover  a  debt,  the  original 
liability  is,  as  a  role,  merged  in 
the  Jnogment ;  ExparU  Fetoingt^ 
25  Gh.  J>.  338;  Wegg  Pnmer  y. 
Evan$,  1895,  1  Q.  B.  108;  Be 
King  and  Beetley,  ih.  189 ;  Eeono- 
mio,  <&e.,  Sooiety  v.  Usborne,  1902, 
A.  C.  147. 

(n)  Stat  1  A  2  Vict.  o.  110, 
8.  17;  Taylor  v.  Hoe,  1894, 1  Ch. 
413.  See  Bales  of  the  Supreme 
Goort,  1888,  Old.  XLU.  r.  16, 
and  Appendix  H,  No.  1. 
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administration  of  a  deceased  debtor's   estate  out  of  Judgment 
Court,  his  judgment  debts  are  required  to  be  paid  in  to  preference 
full  by  his  executors  or  administrators  out  of  his  per-  ^  adminis- 
sonal  estate  before  any  of  his  debts  by  special  or  simple  Oourt. 
contract  (o).    By  a  statute  of  the  year  1860,  in  order  to 
secure  this  preference,  the  judgment  was  required  to  be 
registered  or  re-registered  within  five  years  before  the 
death  of  the  testator  or  intestate,  in  the  same  manner  as 
was  required  in  order  to  afifect  lands  in  the  hands  of  pur- 
chasers or  mortgagees  (p).    But  these  enactments  were  Begistraiion 
repealed  by  the  Land  Charges  Act,  1900(2),  as  from  S^^S^®""* 
the  commencement  of   that  Act(r);    since  when   it  longer 
appears  that  judgment  debts  are  again  entitled  to  their  '®*l^^''®  • 
common  law  priority  in  administration  out  of  Court, 
although  they  be  not  registered ;  and  that  the  executor 
or  administrator  will  be  taken  to  have  notice  of  them, 
whether  he  be  actually  aware  of  them  or  not  (s).    As 
between  themselves,  judgment  debts  are  payable  rate- 
ably,  and  not  in  the  order  of  their  date  (t).    The  decree 
of  a  Court  of  equity  was  equivalent  to  the  judgment  of 
a  Court  of  law(t^).    And  the  privilege  of  priority  of 
payment  extends  to  the  judgments   of  every  Court 
of  record,  whether  superior  or  inferior;  but  the  judg- 
ment of  a  foreign  Court  is  entitled  to  no  precedence 
over  a  simple  contract  debt  (a;).     In  bankruptcy,  how-  No  preference 
ever,  and  in  the  administration  in  bankruptcy  of  the  dettoS"^*^ 
insolvent  estates  of  deceased  debtors  no  priority  is  bankruptcy. 

(o)  Wentworth'8Exeontor8,265  (s)  See  Fuller  t.  Bednumd,  26 

eq.,  >14th  ed.;  Wms.  Exors.  996,  Beav.  600;  Evan§  y.  WiUianu,  2 

7th  ed. ;  762, 10th  ed. ;  Berrington  Dr.  &  Sm.  824 ;  and  of.  atUey  p. 

V.  Evant^  3  Y.  &  Col.  384;  anU^  200. 

p.  200.  (0  Wentworth  Ezors.  269, 14th 

(p)  Stat  28  &  24  Yioi  o.  38,  ed.;  Wms.  Exors.  ii.   1004,  7th 

88.  8, 4.  See  Wmiams,  R.  P.  264,  ed. ;  i.  766,  10th  ed. ;  DoUond  y. 

265,  20th  ed.    Under  this  Act  an  Johnson,  2  Sm.  A  Giff.  301,  304. 

unregistered  judgment  debt  had  (u)  Sha/to   y.   Potoe,   3   Ley. 

no  priority  oyer  a  simple  contract  355. 

debt;  Van  Ghduive  y.  Nerinekx^  (x)  Duplex  y.   De   Proven^   2 

21  Ch.  D.  189.  Vem.  540.     See  also  Smith  y. 

(q)  Stat.  68  ft  64  Vict.  o.  26,  NicoOe,  5  Bing.  N.  0.  208.    As 

0.  5.  to  Sootch  and  Irish  judgments, 

(r)  1st  Jaly,  1901 ;  s.  6  (2).  see  ante,  p.  101,  n  (ii). 
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given  to  creditors  who  have  obtained  judgment  against 
the  debtor,  but,  after  satisfaction  of  the  preferential 
claims,  all  debts  are  paid  rateably(y).  And  the  same 
rule  now  obtains  in  the  administration  by  the  Court 
of  the  insolvent  estates  of  deceased  debtors,  and  in  the 
winding-up  of  companies  (z). 


Remediefl  of 

judgment 

creditors. 


Imprison- 
ment by  writ 
of  capiat  ad 
Batisfaden' 
dum»  ' 


The  Debtors 
Act,  1869. 


Section  5  of 
the  Debtors 
Act,  1869. 


The  remedies  of  the  creditor  by  judgment  of  any  of 
the  superior  Courts,  against  the  real  estate  of  his  debtor, 
are  mentioned  in  the  author  s  Treatise  on  the  Principles 
of  the  Law  of  Eeal  Property  (a).  The  remedies  against 
the  choses  in  possession  of  the  debtor  have  been  referred 
to  in  a  previous  part  of  the  present  work(i).  The 
remedies  in  respect  of  the  choses  in  action  of  the  debtor 
will  be  hereafter  mentioned.  In  addition  to  these 
remedies,  such  a  judgment  creditor  might  formerly 
have  imprisoned  the  person  of  his  debtor  by  means  of 
the  writ  of  capias  ad  satisfaciendum  (c) ;  but  should 
he  have  done  so,  he  would  have  relinquished  all  right 
and  title  to  the  benefit  of  any  charge  or  security  which 
he  might  have  obtained  by  virtue  of  his  judgment  (rf). 
But  the  Debtors  Act,  1869,  which  came  into  opOTation 
on  the  1st  of  January,  1870,  now  provides  that,  with 
the  exceptions  therein  mentioned,  no  person  shall  be 
arrested  or  imprisoned  for  making  default  in  payment 
of  a  sum  of  money  (e).     Power  is,  however,  reserved  by 


(y)  AnUy  pp.  199,  201. 

(s)  Aniey  pp.  201,  n.  (c),  202. 

(o)  Pp.  262  «g.,  20th  ed. 

(6)  Ante^  p.  97  »g. 
r  (o)  Bao.  Abr.   tit    Exeoution 
(0)3. 

(d)  Bao.  Abr.  tit.  Execution 
(D);  Stat.  1  &  2  Vict.  o.  110, 
s.  16.  If,  however,  the  debt 
sboald  not  have  exceeded  20^, 
the  debtor  could  not  have  been 


summons  and  examination  before 
a  commissioner  of  bankruptcy  or 
a  judge  of  a  county  court,  who 
would  have  ordered  the  commit- 
ment  of  the  debtor  only  in  case  of 
fraud  or  other  iU  befaayiour ;  and 
the  imprisonment  would  not  then 
have  operated  as  any  satisfaction 
of  the  debt.  See  stats.  7  ft  8  Vict. 
o.96,s.  57;  8  A  9  Vict.  c.  127; 
9  ft  10  Vict.  c.  95,  BS.  99,  108. 


imprisoned  without  a   previous 

(e)  Stat.  32  ft  33  Vict.  o.  62,  s.  4 ;  BtuUdsy  y.  Crawford,  1893,  1 
Q.  B.  105 ;  R.  y.  Birmingham  Couniy  Court  Judge,  1902,  2  K.  B.  28a 
The  exceptions  are :  (1)  Default  in  payment  of  a  penalty,  other  than 
a  penalty  in  respect  of  any  contract.  (2)  De&ult  in  payment  of  any 
sum  recoverable  summarily  before  a  justice  or  justices  of  the  peace. 
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section  5  of  the  Act,  for  any  Court  to  commit  to  prison 
for  a  term  not  exceeding  six  weeks,  or  until  pajrment  of 
tlie  sum  due,  any  person  who  makes  default  in  payment 
of  any  debt,  or  instalment  of  any  debt,  due  from  him  in 
pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  Court  (/).  But  this  jurisdiction  is  only  to 
be  exercised  where  it  is  proved  to  the  satisfaction  of  Proof  of 
the  Court  that  the  person  making  default  either  has  or  "^^^[^ 
has  had  since  the  date  of  the  order  or  judgment  the 
means  to  pay  the  sum  in  respect  of  which  he  has 
made  default,  and  has  refused  or  neglected,  or  refuses 
or  neglects  to  pay  the  same  {g).  In  the  case  of  any 
Court,  other  than  the  superior  Courts  of  law  and 
equity  (h),  this  jurisdiction  is  subject  to  certain  other 
restrictions  (♦).  The  Act  provides  that  no  imprison- 
ment under  this  section  shall  operate  as  a  satisfaction 
or  extinguishment  of  any  debt  or  demand  or  cause  of 

(3)  Default  by  a  trastoe  or  penon  acting  in  a  fiduciary  capacity,  and  . 
ordered  by  a  Court  of  Equity  to  pay  any  sum  in  his  posseoBioa  or 
under  his  oontroL  (4)  Default  by  an  attorney  or  solicitor  in  pay- 
ment of  oosts  when  ordered  to  pay  oosts  for  misconduct  as  such,  or 
in  payment  of  a  sum  of  mouey  when  ordered  to  pay  the  game  in  his 
character  of  an  ofi9oer  of  the  Court  making  the  order ;  see  Re  Hope, 
L.  R.  7  Gh.  523 ;  Be  Strong,  32  Ch.  D.  342.  (5)  Default  in  payment 
for  the  benefit  of  creditors  of  any  portion  of  a  salary  or  other  income 
in  respect  of  the  payment  of  which  any  Court  having  jurisdiction  in 
bankruptcy  is  authorised  to  make  an  order.  (6)  De&ult  in  payment  \ 
of  sums  in  respect  of  the  payment  of  which  orders  are  in  the  Act  I 
authorised  to  be  made.  But  no  person  is  to  be  imprisoned  in  any  of ' 
the  excepted  cases  for  a  longer  period  than  one  year.  Imprisonment 
is  awarded  in  these  cases  as  a  punishment  for  an  offence,  and  not  as 
a  remedy  to  obtain  payment  of  the  sum  due ;  Be  Smith,  Hands  v. 
Andrem,  1893,  2  Ch.  1 ;  Be  Edgoome,  1902,  2  K.  B.  403 ;  Chwch*8 
Truatee  v.  Hibbard,  1902,  2  Ch.  784.  By  stat.  41  &  42  Vict.  c.  54, 
in  any  case  coming  within  the  exceptions  Nos.  (3)  &  (4),  the  Court 
may  inquire  into  the  case  and  (subject  to  the  provisoes  contained  in 
8.  4  of  tbe  Act  of  1869)  may  grant  or  refuse,  either  absolutely  or  upon 
terms,  any  appUcation  for  a  writ  of  attachment,  or  other  process  or 
order  for  arrest  or  imprisonment,  and  any  application  to  stay  the 
operation  of  any  such  writ,  process,  or  order,  or  for  discharge  from 
arrest  or  imprisonment  thereunder;  see  Marris  v.  Ingram^  13  Ch.  D. 
338 ;  Holroyde  T.  Gamett,  20  Ch.  D.  532. 

(/)  Stat.  32  &  33  Vict.  o.  62.      s.  5 ;  see  Ohard  v.  JervU,  9  Q.  B. 
s.  5 ;  Hermitage  y.  KUpin,  L.  R.      D.  178. 
9  Ex.  205 :  Eoans  y.  WUU,  1  0.  (K)  See  anU,  pp.  202,  203. 

P.  D.  229.  (0  Sect.  5 ;  see  stat  46  ft  47 

(flf)  Stat.  82  A  35  Y}ct.  o,  62,      Vict,  o.  52,  88.  103  (4),  169. 
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Order  fop 
payment  by 
inBtalmento. 


Beoeivin^ 
order  in  lien 
of  oommittal. 


action,  or  deprive  any  person  of  any  right  to  take  out 
execution  against  the  lands,  goods  or  chattels,  of  the 
person  imprisoned,  in  the  same  manner  as  if  such 
imprisonment  had  not  taken  place  (k).  Imprisonment 
imder  this  section  is  punitiye,  and  is  not  an  execution 
of  the  judgment  (/).  For  the  purposes  of  section  5  of 
the  Act,  any  Court  may  direct  any  debt  due  from  any 
person,  in  pursuance  of  any  order  or  judgment  of  that 
or  any  other  competent  Court,  to  be  paid  by  instal- 
ments (m).  So  long  as  an  order  for  payment  by 
instalments  remains  in  force,  the  right  to  issue 
execution  on  the  judgment  is  suspended  (n).  The 
jurisdiction  and  powers  of  the  High  Court,  under 
section  5  of  the  Debtors  Act,  1869,  are  now  exercised 
by  the  judge  to  whom  bankruptcy  business  is  for  the 
time  being  assigned  (o).  And  by  the  Bankruptcy  Act, 
1883  (p),  where  under  section  5  of  the  Debtors  Act,  1869, 
application  is  made  by  a  judgment  creditor  to  a  Court 
having  bankruptcy  jurisdiction,  for  the  committal  of  a 
judgment  debtor,  the  Court  may,  if  it  thinks  fit,  decline 
to  commit,  and  in  lieu  thereof,  with  the  consent  of  the 
judgment  creditor,  and  on  payment  by  him  of  the  pre- 
scribed fee,  make  a  receiving  order  against  the  debtor ; 
and  in  such  case  the  judgment  debtor  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  at  the  time 
the  order  is  made.  A  receiving  order  is  the  first  order 
made  in  bankruptcy  proceedings  (q).  Arrest  on  mesne 
process  (r)  is  allowed  by  the  Debtors  Act,  1869,  under 
certain  circumstances,  if  the  debtor  is  about  to  quit 

(k)  Sect  5. 

(0  Slonor  y.  FouHe^  13  App. 
Cas.  20;  Re  WaUon,  1893,  1 
Q.  B.  21. 

(m)  Stat.  32  &  33  Viot.  c.  62, 
B.  5;  DiUan  v.  Cunningham,  L. 
B.  8  Ex.  23 ;  Be  ivM,  JBx  parte 
Addingttm,  16  Q.  B.  D.  665. 

(n)  Montgomery  y.  De  BttZme«, 
1898,  2  Q.  B.  420. 

(o)  Bankmptoy  Bolea,  1886, 
Kof.  3,  355,  inade  under  etat 


46  A  47  Viot.  c.  52,  8.  103; 
Oeneee  y.  LaaceUee.  13  Q.  B.  D. 
901 

( p)  Stat.  46  &  47  Viot  c.  52, 
B.  103,  Bnb.-B.  5 ;  see  Bankruptcy 
Rales,  1886,  Noe.  355—361 ;  Ex 
parU  Fryer,  17  Q.  B.  D.  718; 
Btat.  53  A  54  Viot.  c.  71,  b.  20; 
Be  a  debtor,  1905, 1  K.  B.  374. 

(9)  Stat.  46  &  47  Viot.  c  52, 
B8.  5,  9 :  antet  p.  198. 

(f )  Ante,  p.  17,  n.  (o). 
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England  (s).  Provision  is  also  made  by  the  same  Act 
for  the  punishment  of  fraudulent  debtors  by  imprison- 
ment for  any  time  not  exceeding  two  years  with  or 
without  hard  labour  (t). 

Judgment  may  be  given  against  the  defendant  in  an  judgment 
action  with  his  consent,  as  well  as  in  consequence  of  a  ^^  conient 
verdict  or  decision  against  him.    This  might  take  place, 
under  the  old  common  law  procedure,  by  his  voluntary 
default  in  omitting  to  plead  any  defence  to  the  action, 
which  was  called  nihU  dicit,  or  by  his  failing  to  instruct 
his  attorney,  whose  statement  of  that  circumstance  was 
called  non  sum  informatiis,  or  by  a  cognovit  actionem, 
or  more  shortly  cognovit,  by  which  the  defendant  con-   Cognovit, 
fessed  the  action,  and  suffered  judgment  to  be  at  once 
entered  up  against  him  (n).     But  it  is  now,  and  has  for  Judge's  order, 
several  years  been  the  practice  for  the  parties  to  an 
action  to  recover  a  debt,  where   no  defence  is  made, 
to  obtain  by  consent  a  judge's  order,  authorising  the 
plaintiff  to  enter  up  judgment  against  the  defendant, 
or  to  issue  execution  against  him,  either  at  once  and 
unconditionally  (i?),  or  more  frequently  at  a  future  time, 
conditionally  on  the  non-payment  of  whatever  amount 
may  be  agreed  on  (a;).     Judgments  suffered  by  consent 
have  the  same  effect  as  those  recovered  against  the 
defendant's  will  (y).    Formerly  it  was  a  very  common 
practice  for  a  debtor  to  give  his  creditor  a  warrant  of  Warrant  of 
attorney  to  enter  up  judgment  against  him,  by  way  of  *****"®y" 

(«)  Stat  32  A  33  Vict.  c.  62,  judge's  order  for  immediate  jadg- 

8.  6;  JJufM  y.  Druyffj  L.  R.  8  ment  and  execution  is  the  same 

Ex.  214;  Colffenon  y.  BloomflM^  thing   as  a  judgment  by  nihil 

29  Gh.    D.  341.    See  Rules  of  dicit  or  confession ;  Bell  y.  Bid- 

the  Supreme  Court,  1883,  Order  good,  8  G.  B.  768;  Androw$  y. 

LXIX.  J>igg8, 4  Ex.  827. 


(0  Stat.  32  ft  38  Vict.  c.  62,  (x)   See    Arohbold*s   Queen's 

e.  11  M. ;  see  46  ft  47  Vict.  c.  52,  Bench  Practice,  1294, 1297, 14th 

B.  163;  53  ft  54  Yiot.  o.  71,  s.  26.  ed. 

(«)  8     Black.     Comm.    397 ;  (y)  Be  South  AmoHaan,  &e.  Co,, 

Stephen  on  Pieadinff,  120.  1895, 1  Gh.  37. 

(v)  A  judgment  obtained  on  a 

W.P.P.  14 
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security  for  the  debt  (z) :  but  since  the  Acts  of  1860  and 
1864,  whereby  judgments  ceased  to  operate  as  a  charge 

(s)  A  warrant  of  attorney  was  an  authority  from  the  intended 
debtor  to  certain  attorneys  to  appear  for  him  in  an  action  of  debt  at 
snit  of  the  intended  creditor,  for  the  amount  of  the  intended  judg- 
ment, and  thereupon  to  oonfees  the  action  or  suffer  judgment  to  go  by 
default,  and  to  permit  judgment  to  be  forthwith  entered  up  against 
the  intended  debtor  for  the  amount,  besides  costs  of  suit.  It  was 
generally  executed  as  a  security  for  a  smaller  sum  of  money,  usually 
one-half  of  the  amount  of  the  judgment  debt,  and  was  accordingly 
aooompanied  by  a  defeoMonoe,  written  on  the  same  paper  or  parchment 
as  the  warrant  itself,  otherwise  the  warrant  was  void ;  Beg.  Gen.,  Hil. 
1853,  s.  27;  stats.  3  Geo.  IV.  c.  39,  s.  4;  32  &  33  Viet  c.  62,  s.  26. 
This  defeasance,  as  its  name  imports,  defeated  the  full  operation  of 
the  warrant,  by  declaring  that  it  was  given  only  as  a  security  for  the 
smaller  sum  and  interest,  and  tliat  no  execution  should  issue  on  the 
judgment  to  be  entered  up  in  pursuance  of  the  warrant,  until  default 
should  have  been  made  in  payment  of  such  sum  and  interest  at  the 
time  agreed  on ;  but  that,  in  case  of  default,  execution  might  be  issued. 
The  defeasance  also  formerly  contained  an  agreement  tnat  it  should 
not  be  necessary  for  the  creditor  to  issue  a  writ  of  $eire  /ado*,  at  do 
any  other  act  for  revifing  the  judgment  or  keeping  the  same  on  foot, 
although  no  proceedings  should  have  been  taken  thereupon  for  the 
space  of  one  year.  In  the  absence  of  such  a  proyision,  no  execution 
could  foimeriy  be  issued  after  the  expiration  of  a  twelyemonth  from 
the  date  of  the  judgment,  without  the  expense  and  trouble  of  a  writ 
of  Boirs  facioi,  caUing  on  the  debtor  to  show  cause  why  execution 
should  not  be  issued ;  stat.  13  Edw.  I.  c.  45.  But  since  the  Common 
Law  Procedure  Act,  1852  (stat  15  A  16  Vict.  c.  76,  s.  128,  repealed 
by  46  &  47  Yict  c  49,  saving  the  jurisdiction  thereby  established, 
and  reserving  power  to  make  rules  of  court  as  to  the  matters  contained 
therein),  as  between  the  original  parties  to  a  judgment,  execution  may 
issue  at  any  time  within  six  years  from  the  recovery  of  the  judgment, 
without  the  necessity  of  an  application  to  the  Court ;  see  Rules  of  the 
Supreme  Court,  1883,  Order  XLII.  rr.  22, 23.  A  warrant  of  attorney 
was  also  sometimes  given  for  entering  up  judgment  for  a  sum  of  money 
in  order  to  secure  the  regulsr  payment  of  an  annuity ;  in  which  case 
the  defeasance  of  course  expressed  that  no  execution  should  be  issued 
until  default  should  have  been  made  for  so  many  days  in  some  pay- 
ment of  the  annuity,  but  that,  in  case  of  such  default,  execution 
might  be  issued  from  time  to  time;  see  Cuthbert  v.  Jkbbin^  1  C.  B. 
278.  A  warrant  of  attorney  was  not  required  to  be  under  seal,  though 
it  generally  was  so ;  Kinnenley  v.  Musten,  5  Taunt  264.  Collateral 
securities  were  required  to  be  noticed  in  the  defeazauce ;  Marell  v. 
Dubotij  3  Taunt  235.  In  order  to  guard  against  any  imposition  in 
procuring  debtors  to  execute  warrants  of  attorney  or  cognoviU  in 
ignorance  of  the  effect  of  such  instruments,  it  is  provided  that  a 
warrant  of  attorney  to  confess  judgment  in  any  personal  action,  or 
eognooU  aetionemj  given  by  any  person,  shall  not  be  of  any  forre, 
unless  there  is  present  some  attorney  of  one  of  the  superior  courts  on 
behalf  of  such  person,  expressly  named  by  him  and  attending  at  his 
request,  to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit,  before  the  same  is  executed ;  which  attorney  shall  subscribe 
his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare 
himself  to  be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney ;  and  a  warrant  of  attorney  or 
oofftiovU  not  executed  in  manner  aforesaid,  should  not  be  rendered  valid 
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Upon  the  judgment  debtor's  lands  (a),  this  method  of 
incurring  a  judgment  debt  has  become  almost  obsolete. 
As  creditors  were  formerly  liable  to  be  defrauded  by 
their  debtors  giving  secret  warrants  of  attorney,  cognovits 
or  judge's  orders  to  some  favoured  creditors  to  the 
prejudice  of  others,  provision  has  been  made  by  modem 
statutes  for  the  filing,  formerly  in  the  office  of  the 
Court  of  Queen's  Bench,  but  now  in  the  central  office  of 
the  Supreme  Court,  of  all  warrants  of  attortiey,  with 
the  defeazances  (6)  thereto,  and  of  aU  cognovits,  and  of 
all  such  judge's  orders  as  before  mentioned,  or  of  copies 
thereof,  within  twenty-one  days  after  their  execution, 
otherwise  the  same  shall  be  deemed  fraudulent  and 
shall  be  void(c).  And  a  list  of  such  warrants, 
cognovits  and  judge's  orders  (d),  and  also  an  index  of  the 
names  of  the  givers  (e)  is  directed  to  be  kept  open  to 
public  inspection  and  search. 

In  addition  to  judgment  debts,  other  debts  of  record  Recogniz- 
are  recognizances  when  duly  enrolled  (/),  and  statutes  gtetuteB! 
merchant,  statutes  staple  and  recognizances   in    the 
nature  of  statutes  staple.    The  three  last  are  now  quite 
obsolete.     A  recognizance  is  an  obligation  entered  into 

by  proof  that  the  person  exeonting  the  same  did  in  fact  midentand 
the  nature  and  effect  thereof,  or  was  tvliy  infonned  of  the  same. 
Every  acknowledgment  of  satisfactioQ  of  a  judgment  was  also  required 
to  be  attested  in  a  similar  manner.  See  stat  82  ft  33  Vict.  o.  62, 
ss.  24,  25,  re-enacting  1  &  2  Vict.  o.  110,  ss,  9,  10,  repealed  by  32  ft 
33  Vict.  0.  83;  Potter  v.  NiehoUon,  8  M.  ft  W.  294;  Eeerard  v. 
Poppleton,  5  Q.  B.  181;  Peacock  y.  PickeHng,  18  Q.  B.  789;  Beg. 
Gen.,  Hil.  1853,  s.  80.  Warrants  of  attorney  to  confess  judgment  for 
securing  any  sum  or  sums  of  money  are,  with  some  exceptions,  liable 
to  the  same  duty  (one-eighth  per  cent,  on  the  money  secured)  as  mort- 
gages for  the  like  purposes :  stat.  54  ft  55  Vict.  c.  39,  First  Schedule ; 
Williams,  B.  P.  535,  n.  (y)  20th  ed. 

(a)  Stats.  23  &  24  Vict  c.  38 ;  twenty-one  days  are  reckoned 
27  ft  28  Vict.  c.  112 ;  see  WUliams,  exclusively  of  the  day  of  execu- 
B.  P.  265— 268,  20th  ed.  tion;    WiUianu   v.    Surgeu,  12 

(&)  Ante,  p.  210,  n.  (s).  A.  ft  E.  635. 

(c)  Stats.  3  Geo.   IV.  c.  89,  (d)  Stat.    3    Geo.  IV.    c.  39, 

ss.   1,  3;    32  ft  33  Vict.  c.  62,      s.  5. 
ss.  26-28;  42  ft  43  Vict.  c.  78,  (e)  Stats.  6  ft  7  Vict.  c.  66; 


s.  5;    Oowan  v.  Wrighi,  18  Q.  B.      32  ft  38  Vict.  c.  62,  s.  28. 
D.    201;    Be   Smith,  Ex  parte         (/)  Ql  ~ 

Broum,  20  Q.  B.  D.  321.    The      Aid.  153. 
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befote  some  Court  of  necord  or  magistrate  duly  autho- 
rised, with  condition  to  do  some  particular  act,  as  to 
appear  at  the  assizes,  to  keep  the  peace,  or  to  pay  a 
deht(g).  It  is  payable  out  of  the  personal  estate  of 
the  debtor,  in  the  event  of  his  decease  and  of  the 
administration  of  his  estate  out  of  Court,  next  after 
judgment  debts  (h).  But  in  bankruptcy  and  in  the 
administration  of  the  estate  of  a  deceased  debtor  in 
bankruptcy  or  in  the  Chancery  Division,  both  judgment 
debts  and  recognizances  are  placed  on  a  level  with 
ordinary  debts  (i). 


Specialty  Next  in  importance  to  debts  of  record  are  specialty 

^    '  dd)ts,  or  debts  secured  by  special  contra^ct  contained  in 

a  deed  (j).    These  are  of  two  kinds, — debts  by  specialty 
in  which  the  heirs  of  the  debtors  are  bound,  and  debts 
by  specialty  in  which  the  heirs  are  not  bound.     On 
the  decease  of  the  debtor,  both  these  classes  of  specialty 
debts  have  always  stood  on  a  level  so  far  as  regards 
their  payment  out  of  the  personal  estate  of  the  debtor. 
They  formerly  ranked  next  after  debts  of  record,  and 
took  precedence  of  all  debts  by  simple  contract  (i),  with 
the  exception  of  money  owing  for  arrears  of  rent,  to 
which  the  feudal  principles  of  our  law  gave  an  import- 
ance equal  to  that  of  debts  secured  by  deed(Z).     Debts 
Precedence  of  by  specialty  in  which  the  heirs  were  bound  had,  how- 
bmdhig'the     cver,  precedence  over  those  in  which  the  heirs  were 
beir.  not  bound,  in  case  the  real  estate  of  the  debtor  should 

have  been  resorted  to  on  his  decease  (m);  unless  he 
should  have  charged  his  real  estates  by  his  will  with  the 
payment  of  his  debts,  in  which  case  all  the  creditors  of 
every  kind  would  have  been  paid  out  of  the  produce  of 


Arrears  of 
rent. 


%\ 


q)  2  Black.  Comm.  341. 

h)  2  Wms.  Exora.  1006,  7th 
ed.;  767,  10th  ed.  See  ante,  p. 
200. 


(0  See  ante,  pp.  200,201. 
■  ■    Coj 


U)  2  Black. 
ante,  p.  161 


»mm.  465.    See 


(^)  Pindum'B  case,  9  Rep.  88  b. 

(0  Wentworth's  Executora, 
284, 14th  ed.;  Claugh  v.  Freneh, 
2  OoU.  277. 

(m)  See  Wmiams,  R  P.  273, 
20th  ed.;  Biehardion  v.  Jenkins 
1  Drew.  477, 483. 
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such  real  estates,  without  any  preference  (n).     But  an  Priority  of 
Act  passed  in  the  year  1869  abolished  the  distinction  dewT**^ 
as  to  priority  of  payment  which  formerly  existed  between  abolished, 
the  specialty  and  simple  contract  debts  of   deceased 
persons  (p) ;  providing  that  in  the  administration  of  the 
estates  of  persons  dying  after  that  year  all  ci-editors, 
as  well  specialty  as  simple  contract,  shall  be  treated  as 
standing  in  equal  degree,  and  be  paid  accordingly  out 
of  the  assets  (whether  legal    or  equitable)  of  such 
deceased  persons;   without  prejudice,  nevertheless,  to 
any  lien,  charge,  or  other  security  which  any  creditor 
may  hold  or  be  entitled  to  for  the  payment  of  his  debt. 
It  has  been  held,  however,  that  an  executor  may  not 
retain  (p)  or  prefer  (j)  a  simple  contract  debt  to   the 
prejudice  of  a  creditor  by  deed.    Here  it  may  be  observed  Judgmenta 
that,  in  the  administration  of  a  deceased  debtor's  estate  J^utora. 
out  of  Court,  creditors  who  have  obtained  judgment 
against  the  executor  or  administrator  in  respect  of  a 
liability  incurred  by  the  testator  or  intestate,  are  entitled 
to  be  paid  in  priority  to  other  creditors  of  equal  degree 
who  have  not  so  recovered  judgment  (r).    Since  the  last- 
mentioned  Act,  it  has  been  decided  that  a  judgment 
against  an  executor  on  a  simple  contract  debt  of  the 
testator's  should  be  satisfied  in  preference  to  his  debts 
incurred  by  special  contract,  but  not  so  secured  by  judg- 
ment (s).    As  between  themselves,  judgments  against  an 
executor  or  administrator  ought  to  be  paid  in  priority 
according  to  the  date  of  the  judgment,  not  rateably(^). 

(n)  WUliams,  R.  P.  274—276,  —282, 14th  ed. ;  Wms.  Exora.  ii. 

20th  ed.  999, 1021, 1029,  7th  ed.;  i.  763, 

(o)  Stat  S2  &  83  Yiot  c.  46.  764,  780,  10th  ed.;  Re  Marvin, 

The  public  are  indebted  for  this  1905, 2  Gh.  490.  Such  jad^ents 

important  Act  to  the  late  Mr.  J.  were  not  required  to  be  registered 

Hinde  Palmer,  Q.O.  in  order  to  obtain  priority ;  Jen- 

ip)  Be  Janee,  31  Ch.  D.  440;  ningi   y.   Bigby,    utd  tup.;   see 

QWUy  p.  200.  anU,  p.  205. 

(g)  Be  Hankey,    1899,    1   Ch.  (a)  Be  FiZZioms,  L.  B.  15  Eq. 

541 ;  anU,  p.  200.  270. 

(r)  8aiwyer  y.  Mereer,  1  T.  R.  (Q  DoOond  y.  Jo/»n«on,  2  Sm. 

690 ;  Jennings  y.  Bigby,  33  Beay.  &  Giff.  801. 
198;  see  Wentwortli,  Exors.  261 
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Bat  if  the  deceased  debtor's  insolvent  estate  be  adminis- 
tered by  the  court,  either  in  the  Chancery  Division  or  in 
bankruptcy,  judgments  against  his  executor  or  adminis- 
trator will  have  no  priority  over  and  will  be  payable 
rateably  with  his  other  debts  (w).  Debts  by  special 
contract  have  not  and  never  have  had  any  priority  over 
simple  contract  debts  in  the  event  of  the  debtor's 
bankruptcy  (t?). 

For  the  sake  of  the  advantage  of  priority  which 
might  have  been  gained  on  the  decease  of  the  debtor, 
his  heirs  were  usually  bound  in  every  specialty  debt. 
The  deed  creating  the  debt  may  be  a  deed  of  eoveTiant, 

GoYenant.  or  a  hondy  or  a  contract  under  seal.  The  old  form  of 
a  covenant  ran  thus:  "And  the  said  (debtor)  doth 
hereby  for  himself  and  his  Jieirs,  executors  and  adminis- 
trators, covenant  with  the  said  (creditor),  his  executors 

Bond.  and  administrators,"  to  pay,  &a    A  bond  was  in  the 

following  form :  "  Know  all  men  by  these  presents,  that 
I  (debtor),  of  (swh  a  place),  am  held  and  firmly  bound 
to  (creditor),  of  (such  a  place),  in  the  penal  sum  of 
l,000i.  of  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  (creditor),  or  to  his  certain  attorney,  executors, 
administrators,  or  assigns,  for  which  payment  to  be  well 
and  truly  made  I  bind  myself,  my  Jieirs,  executors  and 
administrators,  and  every  of  them,  firmly  by  these 
presents.  Sealed  with  my  seal.  Dated  this  1st  day  of 
January,  1848."  In  both  of  the  above  cases  it  will  be 
observed  that  the  executors  and  administrators  were 
bound  as  well  as  the  heirs.  This,  however,  was  not 
absolutely  necessary;  and  the  covenant  or  bond  would 
formerly  have  been  equally  effectual  if  the  heirs  only 
had  been  named  in  it  (x).     By  the  Conveyancing  Act 

(tt)  See  ante,  p.  201,  and  n.  Fax,  2  Wma.  Sannd.  186.     See 

(c).  anU,  p.  29,    n.  (n),    WiUiama' 

(v)  2  Blaok.  Gomm.  487;  ante.  Conveyancing  Stotutes,  284,  498, 

p.  199.  note  (a). 

(a;)  Co.  Litt.  209  a ;  Barber  v. 
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of  1881  {y)y  a  covenant,  and  a  contract  under  seal,  and 
a  bond  or  obligation  under  seal  made  after  the  31st 
of  December,  1881,  though  not  expressed  to  bind  the 
heirs,  shall  operate  in  law  to  bind  the  heirs  and  real 
estate,  as  if  heirs  were  expressed;  unless  a  contrary 
intention  be  declared.  So  that  there  is  now  no  necessity 
for  the  express  mention  either  of  the  heirs  or  of  the 
executors  or  administrators  of  the  person  to  be  bound 
by  any  covenant,  bond,  or  contract  or  obligation  under 
seal ;  and  such  instruments  are  constantly  drawn  without 
naming  them  (2;). 

A  bond  in  the  form  above  mentioned,  without  any  Single  bond, 
addition  to  it,  is  called  a  single  bond.     Bonds,  however, 
have  usually  a  condition  annexed  to  them,  that,  on 
the  person    bound  (called  the  obligor)    doing    some 
specified  act  (as  paying  money  when  the  bond  is  to 
secure  the  payment  of  money),  the  bond  shall  be  void. 
The  condition  of  an  ordinary  money-bond  is  as  follows :  Bond  with 
"  The  condition  of  the  above  written  bond  or  obligation  ^^ 
is  such,  that  if  the  above-bounden  (debtor),  his  heirs, 
executors  or  administrators,  shall  pay  unto  the  said 
{creditor),  his  executors,  administrators  or  assigns,  the 
full  sum  of  500f.  (uauaUy  half  the  amount  named  in  the 
penalty)  of  lawful  money  of  Great  Britain,  with  interest 
for  the  same  after  the  rate  of  51,  per  cent,  per  annum 

upon  the day  of now  next  ensuing,  without 

any  deduction  or  abatement  whatsoever,  then  the  above- 
written  bond  or  obligation  shall  be  void,  otherwise  the 
same  shall  remain  in  full  force."  Bonds  with  conditions 
of  this  kind  have  been  long  in  use.  In  former  times, 
when  the  condition  was  forfeited,  the  whole  penalty  was 
recoverable  (a).  Equity  subsequently  interfered,  and 
prevented  the  creditor  from  enforcing  more  than  the 

(y)  Stat  44  &  45  Yici.  0.  41,  s.  ing  Statutes,  2S4,  235,  498, 499, 

59;  see  WilliamB' Oonveyanoing  501,502,529. 

Statutes,  234.  (a)  Litt.  s.  340. 

(f)  See  Williams'  Gonyeyano- 
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Creditor  can 
recover  no 
more  than 
the  penalty. 


Except  in 
special  oir- 
cumstanoeB. 


amount  of  the  damage  which  he  had  actoallj  sastained. 
The  Courts  of  law  at  length  began  to  follow  the  example 
of  the  Courts  of  equity ;  and  according  to  a  course  of 
proceeding,  of  which  there  are  many  examples  in  the 
history  of  our  law,  the  legislature  more  tardily  adopted 
the  rules  which  had  already  been  acted  on  in  the  Courts ; 
and  by  a  statute  of  the  reign  of  Queen  Anne  it  was 
provided  that,  in  case  of  a  bond  with  a  condition  to  be 
void  upon  payment  of  a  lesser  sum  at  a  day  or  place 
certain,  the  payment  of  the  lesser  sum  with  interest  and 
costs  shall  be  taken  in  full  satisfaction  of  the  bond, 
though  such  payment  be  not  strictly  in  accordance  with 
the  condition  (5).  But  if  the  arrears  of  interest  should 
accumulate  to  such  an  amount  as,  together  with  the 
principal,  to  exceed  the  penalty  of  the  bond,  the  creditor 
can  claim  no  more  than  the  penalty  either  at  law  (c)  or  in 
equity  (d).  If,  however,  there  be  special  circumstances 
in  the  creditor's  favour,  as  if  he  have  a  mortgage  also  for 
the  principal  and  interest  (e),  or  if  the  debtor  has  been 
delaying  him  by  vexatious  proceedings  (/),  equity  will 
then  aid  him  to  the  fall  extent  of  his  demand  (g). 


Bondd  for 
performance 
of  agree- 
ments. 


Bonds  are  frequently  given,  not  only  for  securing  the 
payment  of  money  on  a  given  day,  but  also  with  con- 
ditions to  be  void  on  the  performance  of  many  other 
acts  agreed  to  be  done,  or  on  the  payment  of  money  by 
instalments.  In  such  cases  the  law  anciently  was,  that, 
on  the  breach  of  any  part  of  the  condition,  the  whole 


(6)  Stat.  4  ft  5  Anne,  c.  16,  sa. 
12, 13.  See  SBnr.  1378 ;  2  Black. 
Comm.  341;  Bmiih  y.  Bond,  10 
Bing.  125;  88  R.  B.  410;  S,  C,  3 
Moo.  &  Scott,  528;  Jawet  y. 
Thomas,  5  B.  ft  Ad.  40  ;  39  B.  B. 
878;  Be  Dixon,  1900,  2  Ch.  561. 

(c)  WUd  V.  Clarkmn,  6  T.  B. 
803;  3B.B.  178. 

(d)  Oarke  y.  £^n,6  Vee.  411 ; 
Hughes  y.  Wynne,  1  My.  ft  Keen, 
20;  i/a/ton  y.JSrarrfo,  1892,  A.  C. 
547,  565. 


(e)  Clarke  y.  Lord  Abinfidon, 
17Ve«.  106;  11  B.  B.  31. 

(/)  Grant  y.  Orant,  3  Sim. 
430;  30B.B.  170. 

(^)  6  Yes.  416.  Bonds  for  se- 
cunng  the  payment  or  repayment 
of  money,  or  the  transfer  or  re- 
transfer  of  stock,  are  liable  to 
the  same  ad  valorem  dnty  as 
mortgages  for  the  like  purpose ; 
Stat.  54  ft  55  Vict.  o.  39,  first 
schedule;  Williams,  B.  P.  535, 
n.  (y),  20th  ed. 
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penalty  became  due :  and  judgment  and  execution  might 

be  had  thereon,  subject  only  to  the  control  of  a  Court 

of  equity  on  application  to  it  for  relief.    But  afterwards  Alignment 

in  such  cases  the  obligee  (or  person  to  whom  the  bond  ^    '^^  ^' 

was  made)  was  required,  in  bringing  his  action,  to  state 

or  assign  the  breaches  which  had  been  made  by  the 

obligor  (A);  and  although  judgment  was  still  recovered 

for  the  whole  penalty,  execution  of  such  judgment  was 

allowed  to  issue  only  for  the  damages  in  respect  of 

the  breaches  actually  committed;  and  the  judgment 

remained  as  a  further  security  for  the  damages  to  be 

sustained  by  any  future  breach  (i).    So  the  law  still 

remains,  notwithstanding   the  changes  in  procedure 

made  by  the  Judicature  Acts  (h).     Although  bonds 

and  covenants  have  been  deprived  of  all  priority  in 

administration  over  simple  contract  debts,  they  still 

continue  in  use.     And  the  fact  that  a  bond  or  covenant 

may  be  enforced  at  any  time  within  twenty  years,  whilst 

a  simple  contract  debt  cannot  be  enforced  after  six  years, 

is  a  reason  for  their  employment. 

The  last  and  most  numerous,  though  least  important  Simple  oon- 
class  of  debts  in  the  eye  of  the  law  is  debts  by  simple  ^^^^  ^®^* 
contract  (/),  which  are  all  debts  not  secured  by  the 
evidence  of  a  Court  of  record,  or  by  deed  or  specialty. 
On  the  decease  of  the  debtor,  these  debts  were  formerly 
payable  out  of  his  personal  estate,  by  his  executor  or 
administrator,  subsequently  to  all  debts  of  record  or  by 
specialty,  except  voluntary  bonds,  which  were  payable  7^^?°^'^ 
after  aU  simple  contract  debts,  but  before  any  of  the 
legacies  (ttz).    But  now,  as  we  have  seen,  all  simple 

(K)  See  the  judgment  of  Parke,  C.  950 ;  8,  C,  8  Dow.  ft  By.  424. 

B.,  in  Grey  y.  Friary  15  Q.  B.  (k)  Tuiher   y.  Ckiralampit    21 

891,  910;    Whedhotue   y.    Lad-  Q.  B.  D.  414;  see  ante,  pp.  20, 

hra^y  3  H.  &  K.  291.  146, 147. 

(0  Stat  8  &  9  Will.  III.  0.  11,  (0  Ante,  p.  161. 

B.  8;   Hardy  v.  Bern,  5    T.  B.  (m)  Lomae  v.  Wright,  2  My.  & 

686;    WiOoughby  y.  SwinUm,  6  Keen,  769;    Wattan  y.  Parker,  Q 

East,  550;   1  Wms.  Saund.  57,  Beay.  283. 
n.  (1);  Hurtt  y.  Jenning9,  5  B.  ft 
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Volunlary 
bondB  and 
ooYcnants. 


Bills  and 
notes. 


Money  at 
al 


IConev  f 
kbank. 


contract  debts  are  payable  pari  passu  with  debts  secured 
by  specialty.  Voluntary  bonds  and  covenants  under 
seal  still  continue  in  use,  inasmuch  as  an  agreement 
made  by  deed  is  binding  without  any  consideration  (n), 
and  an  action  at  law  may  consequently  be  brought  upon 
a  voluntary  deed  which  would  not  otherwise  lie  upon 
a  mere  voluntary  promise.  In  the  administration  of 
deceased  persons'  estates  out  of  Court,  voluntary  bonds 
and  covenants  are  still  payable  after  other  debts  for 
valuable  consideration  whether  specialty  or  simple  con- 
tract (p).  But  in  bankruptcy  and  in  the  administration 
of  a  deceased  debtor's  estate  in  bankruptcy  or  in  the 
Chancery  Division,  voluntary  bonds  and  covenants 
are  payable  pari  passu  with  other  debts  (p).  Debts 
secured  by  biUs  of  exchange  and  promissory  notes  have 
no  preference  over  the  other  simple  contract  debts  of 
the  deceased  (9).  A  particular  kind  of  simple  contract 
debt  deserving  special  mention  is  what  is  commonly 
called  money  or  cash  at  a  banker's.  Money  paid  into 
a  bank  to  a  customer's  account  is  really  lent  to  the 
banker  to  spend,  so  that  the  property  in  the  particular 
coins  paid  in  passes  to  the  banker  (r),  who  merely 
becomes  bound  to  repay  an  equal  amount  (s).  The 
relation  of  a  banker  to  his  customer  is  therefore  that 
of  a  debtor  to  his  creditor,  with  a  super-added  obligation 
on  the  former  to  honour  his  customer's  cheques,  so  long 
as  the  balance  to  the  holder's  credit  is  sufBcient  to 
meet  them  (t). 


Preferential 
debts  by 
statute. 


Besides  the  priorities  attached  to  debts  by  the  common 
law,   a    preference   in   payment   is  given  to  certain 


(n)  Ante,  pp.  161—163. 

(o)  See  ante,  p.  200. 

(p)  Stat.  46  &  47  Vict.  c.  52, 
88.  40,  125 ;  Ex  parte  Pottinger, 
Be  SteuKurt,  8  Cb.  D.  621 ;  Re 
Whitaker,  1901, 1  Oh.  9;  arUe,  pp. 
199,  201. 

(q)  Yeoman    ▼.    BrailthaWf    3 


Salk.  164. 

(r)  AnU,  p.  70. 

(«)  Ante,  p.  193,  and  n.  (0. 

(t)  Parker  v.  JMarcfcant,  1  Ph. 
356»  361 ;  Polt  v.  Clegg,  16  M.  & 
W.  321 ;  Foley  v.  HiZf,  2  H.  L.  C. 
28,  36,  44,  45;  Re  Derhy9hire, 
1906, 1  Cb.  135. 
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parfcicular  debts  by  statute.  Thus,  debts  due  to  a  parish 
from  an  overseer  of  the  poor  for  money  received  by 
virtue  of  his  ofEce  (u),  and  debts  due  to  a  registered 
friendly  society  from  its  officer  for  money  of  the  society 
in  his  possession  (a;),  are  required  to  be  paid  by  his 
executors  or  administrators  in  preference  to  all  his 
other  debts,  except  debts  due  to  the  Crown  (y).  And 
by  the  Kegimental  Debts  Act,  1893(2;),  certain  pre- 
ferential charges  (chiefly  for  military  debts)  are  given 
on  the  property  of  a  person  dying  while  subject  to 
military  law.  Again,  in  bankruptcy,  a  paramount 
claim  is  given  by  statute  to  a  registered  friendly 
society  for  debts  from  its  officer  for  money  of  the 
society  in  his  possession  (a) ;  and,  subject  to  this, 
certain  particular  debts  are  required  by  the  Bank- 
ruptcy Acts  to  be  paid  in  full  in  preference  to  all 
others.  These  are,  speaking  generally,  one  year's  rates 
and  taxes,  the  wages  or  salary  of  any  clerk  or  servant 
for  services  rendered  during  the  last  four  months  up  to 
50/.,  and  the  wages  of  any  labourer  or  workman  for 
services  rendered  during  the  last  two  months  up  to 
25/.  (b) ;  and,  as  between  themselves,  they  rank  equally 
for  payment.  And  under  the  Preferential  Payments 
in  Bankruptcy  Act,  1888(c),  these  same  debts  are 
required  to  be  paid  in  full  in  preference  to  all  others, 
not  only  in  bankruptcy  and  in  the  administration  in 
bankruptcy  of  the  insolvent  estates  of  deceased  persons, 
but  also  in  the  administration  of  such  insolvent  estates 
in  the  Chancery  Division  (d),  and  in  the  winding-up  of 


(«)  Stat.  17  Geo.  U.  o.  38,8. 3.  ss.  40, 125,  amended  by  51  &  52 

(x)  Stat.  59  &  60  Vict.  o.  25,  Vict  o.  62. 

8.  85,  replacing   seTeral  earlier  (p)  Stat.  51  &  52  Vict.  o.  62. 

statutes;  see  Be  Miller^  1893,  1  The  Crown  does  not  appear  to 

Q.  B.  327.  be  bound  by  this  statute,  except 

(tf)  The  Crown  does  not  appear  as  regards  bankruptcy  and  ad- 

to  be  bound  by  these  statutes;  ministration   in    bankruptcy  of 

see  ante,  p.  199,  n.  (k).  deceased  person's  estates;  ante, 

(f)  Stat.  56  Vict  o.  5,  s.  2.  p.  199,  and  n.  (*). 

a)  See  note  (0)aboTe.  (d)  Be  Heyieood,  1897,  2  Ch; 

►)  Stat.  46  &  47  Vict.  c.  52,  593. 
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joint  stock  companies.  It  is  an  undecided  question 
whether  this  Act  gives  any  priority  to  the  bankruptcy 
preferential  debts  in  the  administration  of  a  dead  man's 
estate  out  of  C!ourt;  and  if  so,  whether  these  debts 
should  be  first  discharged  in  preference  to  the  other 
claims  above  mentioned,  to  which  priority  is  given  by 
statute  (e).  But  it  is  considered  that  these  other  claims 
have  no  preference  in  the  administration  of  a  dead 
man's  insolvent  estate  in  bankruptcy;  for  then  the 
bankruptcy  preferential  claims  alone  are  to  be  dis- 
charged in  priority  to  other  debts,  which  rank  equally 
for  payment  (/).  And  subject  to  the  paramount 
claim  of  the  Crown,  the  same  rule  appears  to  obtain 
in  the  administration  of  a  dead  man's  insolvent  estate 
in  the  Chancery  Division  (jgi). 


Summary  of 
the  law  as  to 
the  order  of 
payment 
of  debts. 


It  will  be  seen,  then,  that  according  to  the  common 
law  of  England,  there  were  five  principal  kinds  of  debts, 
namely,  crown  debts,  judgment  debts,  specialty  debts 
in  which  the  heirs  were  bound,  specialty  debts  in 
which  the  heirs  were  not  bound,  and  simple  contract 
debts.  Each  of  these  classes  had  a  law  of  its  own, 
and  remedies  of  varying  degrees  of  efficacy.  The 
privileges  attached  to  the  various  kinds  of  debts  were 
to  a  certain  extent  modified  by  statute,  judgments 
having  been  required  to  be  duly  registered  in  order 
to  maintain  their  priority  (A),  and  special  and  simple 
contract  debts  having  been  placed  on  an  equality  as 
regards  payment  (i).  But  the  anomaly  long  remained 
that,  whilst  a  man's  debts  were  payable  according  to 
the  established  priorities  in  case  he  died  insolvent,  his 
general  creditors  were  at  once  brought  to  an  equality 


(0)  Consider  the  wording  of 
Stat.  51  &  52  Vict.  c.  62,  s.  1  (6), 
and  Be  Heywood,  ubi  tup. 

(/)  See  Stat.  46  &  47  Vict.  o. 
52,  ss.  40  (1,  2,  4),  125  (7), 
amended  by  51  &  52  Vict.  c.  62 ; 


Re  WilliatM,  36  Ch.  D.  573,  577 
—582. 

((/)  Ante,  pp.  199,  201. 

(h)  Ante,  p.  205. 

(0  Ante,  p.  213. 
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if  he  happened  to  be  adjudged  bankrupt.  As  already 
mentioned  (y),  at  the  present  time,  the  bankruptcy 
rules  as  to  the  priority  of  debts  are  alone  applicable 
in  the  administration  of  the  insolvent  estates  of 
deceased  persons  in  bankruptcy;  and  the  same  rules 
obtain,  subject  to  the  paramount  claims  of  the  Crown, 
in  the  admimstration  of  such  estates  in  the  Chancery 
Division,  and  in  the  winding-up  of  companies.  But 
in  establishing  this  result  the  law  has  taken  a  par- 
ticularly crooked  course  (A;).    And  in  consequence  of 
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(i) 


_     iln/e,  pp.  201,  202. 

Qc)  It  was  enacted  by  aeotioii  10  of  the  Judicature  Act,  1875  (stat. 
38  &  39  Vict.  o.  77),  that  in  the  adminiBtratioa  by  the  Court  of  the 
inaolvent  estates  of  deceased  persons,  and  in  the  winding-up  of  com- 
panies, the  same  rules  shall  prevail  and  be  obeerred  as  to  the  respec- 
tive rights  of  secured  and  unsecured  creditors,  and  as  to  debtd  and 
liabilities  provable,  and  as  to  the  valuation  of  annuities,  and  future  and 
contingent  liabilities  respectively,  as  may  be  in  force  for  the  time  being 
under  the  law  of  bankruptcy.  But  for  a  long  time  the  weight  of  authority 
was  in  favour  of  the  view  tiiat  the  chief  effect  of  this  enactment  was 
to  do  away  with  the  old  rule  of  administration  established  in  Mason  v. 
Bogg,  2  My.  &  Cr.  448,  enabling  a  secured  creditor  to  keep  for  him- 
self the  full  benefit  of  his  security  and  yet  to  prove  a  claim  to  be 
paid  the  whole  amount  of  his  debt  out  of  the  deceased  debtor's  general 
assets:  see  Lee  v.  Nultall,  12  Ch.  D.  61,  65,  deciding  that  this  enact- 
ment does  not  deprive  the  executor  of  his  right  of  retainer ;  Be  EopkiM^ 
18  Ch.  D.  370.    It  was  accordingly  considered  that  the  Act  did  not 
import  into  the  administration  by  the  Court  of  the  insolvent  estates  of 
deceased  persons  the  rule  of  bankruptcy  that  debts  are  payable  pari 
pauu;  it  was  decided  that  judgments  against  the  executor  {Smith  v. 
Morgan,  5  C.  P.  D.  337),  and  registered  judgments  against  the  de- 
ceased stiU  enjoyed  the  same  priority  as  before ;  Re  Maggi^  20  Ch.  D. 
545 ;  Be  M'Myn,  33  Ch.  D.  575  (anU,  pp.  205,213) ;  and  it  was  recognised, 
even  bv  the  Court  of  Appeal,  after  the  Bankruptcy  Act,  1883,  that  in 
the  judicial  administration  of  a  deceased  debtor's  insolvent  estate  the 
order  of  payment  of  debts  would  be  different  according  as  the  admin- 
istration were  ordered  to  be  made  in  the  Chancery  Division  or  in 
bankruptcy;  see  Be  Willianu,  36  Ch.  D.  573;  Be  Baker,  44  Ch.D. 
262 ;  afUe,  pp.  200, 201.   After  this,  the  Court  of  Appeal  decided  that  t  be 
enactment  in  question  imports  into  administration  in  the  Chancery 
Division  a  rule  made  by  the  Married  Woman's  Property  Act,  1882,  s.  3, 
whereby  a  wife's  claim  for  any  money  or  other  estate  lent  or  entrusted 
by  her  to  her  husband  for  the  purposes  of  anv  trade  or  business  carried 
on  bv  him  is  postponed,  in  case  of  his  bankruptcy,  to  the  claims  of 
all  his  other  creditors  for  value ;  Be  Leng,  1895, 1  Ch.  652 ;  and  in  that 
case  the  Court  criticised  and  appeared  to  repudiate  the  ooostruction 
adopted  in  Be  Maagi,  without,  however,  overruling  that  decision.    It 
was  next  decided  that,  by  the  combined  operation  of  the  10th  section 
of  the  Judicature  Act,  1875,  and  of  the  Preferential  Pa3'ments  in 
Bankruptcy  Act,  1888,  the  debts  payable  preferentially  in  bankruptcy 
were  to  have  precedence  in  administration  in  the  Chancery  Division ; 
Be  Heywood,  1897,  2  Ch.  593 ;  see  ante,  p.  219.     And  finally,  in  Be 
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Winding-up 
of  joint-stock 
oompaniee. 


the  omission  of  the  legislature  to  provide  for  the  case 
of  the  administration  of  a  dead  man's  insolvent  estate 
out  of  Court,  his  executor  or  administi'ator  is  still 
bound  strictly  to  observe  the  old  priorities,  on  pain,  4 
if  he  disregard  them,  of  rendering  himself  personally 
liable  to  satisfy  the  debts  (Q.  The  accompanying  table 
shows  the  exact  order.of  the  payment  of  debts  in  bank' 
ruptcy,  and  in  the  administration  of  a  deceased  debtor's 
estate  out  of  Court,  in  the  Chancery  Division,  and 
in  bankruptcy.  In  the  winding-up  of  companies  the 
general  rule  of  payment  of  all  debts  pari  passu  was 
imposed  by  the  Companies  Act,  1862  (m) ;  whilst  the 
debts  payable  preferentially  in  bankruptcy  were  given 
precedence  by  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888(71);  but,  as  we  have  8een(o),  the 
claims  of  the  Crown  appears  to  remain  paramount.  It 
is  surely  time  that  debts  were  made  payable  in  the 
same  order  in  every  case  of  insolvency. 


Whitdker,  1901,  1  Gb.9,  theOourt  of  Ai>p6alheldthat,byvirtneortbo 
enactment  above  quoted,  in  administration  in  the  Chancery  Diyision, 
debts  due  by  voluntary  covenant  are  payable  jMirt  pauu  with  debts 
incurred  for  value ;  and  in  that  case  Smith  v.  Morgan  and  Re  Maggi  were 
distinctly  overruled ;  see  anUt  pp.  200, 201, 218.  And  it  has  since  been 
decided  that,  in  administration  in  the  Chancery  Division,  the  payment 
of  interest  on  debts  is  governed  by  the  banicruptcy  rules,  and  the 
interest  due  on  a  judgment  debt  is  entitled  to  no  priority ;  Be  TTAttaiber, 
1904, 1  Ch.  299 ;  ana  (in  Ireland)  that  judgments  agamst  an  executor 
are  payable  pan  iKUSu  with  other  debts;  if  Cans/and  v.  O'CaUaghan, 
1904, 1.  R.  376. 


(0  AnU,  p.  200 ;  and  n.  (o). 

(i»)  Stat.  25  &  26  Vict,  c  89; 
Re  Vron  Colliery  Co.,  20  Cb.  D. 
442,  446;  Re  TkuT90  New  Ga$ 
Co.,  42  Ch.  D.  486,  491,  492;  of. 
Re  Wenbom  A  Co,,  1905,  1  Ch. 
413,  416.  As  to  the  restriction 
placed  upon  a  landlord*s  right  to 
distrain  for  rent,  after  the  com- 
mencement of  the  winding-up  of 
a  company,  which  is  his  tenant, 
see  Re  Traders*  North  Stafford- 
ehire  Carrying  Co.,  L.  B.  19  Eq. 
60 ;  Thomas  v.  Patent  lAonite  Co., 
17  Ch.  D.  250;  J2e  Lancashire 
Cotton  Spinning  Co.,  85  Ch.  D. 
G56;  Stat  51  &  52  Yict.  0.  62, 


8.  1,  Bub-s.  4.  Secured  oredilora, 
upon  the  winding-up  of  a  oom- 
pany,  which  is  their  debtor,  are 
now  governed  by  the  same  rules 
as  prevail  in  bankruptcy;  stat 
88  &  39  Vict.  c.  77,  s.  10. 

(n)  Stat.  51  &  52  Vict  0.  62, 
replacing  and  extending  46  &  47 
Vict.  c.  28 ;  see  ante,  pp.  199, 220. 
By  Stat.  60,  Yict  o.  19,  the  debts 
payable  preferentiaUy  in  bank- 
ruptcy are  given  precedence  over 
the  claims  of  debenture  holders 
under  any  floating  charge  given 
by  the  company;  see  post.  Part 
II.  ch.  vi.,  at  end. 

(o)  Ante,  p.  202. 


(A.)  In  bankrujf  deceased  persons'  estates  by  their  executors 
insolvent  estates  d 
125,  amended  by  9 

'  '^     ty;  ante,  pp.  199,208. 

1  I>obte  due  to  a  rerf  ^7  particular  statutes:  ante,  pp.  200,  218.  Note  the 
possession:  ante,  p.  21 9^^**  payable  preferentiaUy  in  bankruptcy;  see  No.  2, 

2.  (a)  All  parochial  I  _        ^  ^^^  ^^^ 

of  the  receiving  order  i  ^^^ »  ««^  PP-  200,  205. 

within  twelve  months   » P-  211.  ,    .  .  ,    .  .  ,         .      ,  .      , 

income  tax  assessed  on  \  executor  or  administrator  on  special  or  simple  contract 
of  the  receiying  order  ,    ^,      ,  .  ,         .      ,  ,  , 

year's  assessment  aether  by  special  or  simple  contract,  but  subject  to  the 

(b)  All  wages  or  sala  t«ct  creditors;  ante^  pp.  200,  203,  213,  218. 

rupt  or  the  deceased  dif^  person  engaged  or  alwut  to  engage  in  any  business  on 
as  tlie  case  may  be,  notpe  a  rate  of  interest  varying  with  the  profits,  or  shall 

(c)  All  wages  of  any  'uiess,  or  in  respect  of  the  share  of  the  profits  contracted 
for  piece  work,  in  resp^  'usincss  in  consideration  of  a  share  of  the  profits ;  stat. 
months  before  the  date  ^  29  Vict  c.  86,  s.  5 ;  po»f.  Part  III.  ch.  II. 

where  any  labourer  in  1  estate,  lent  or  entrusted  by  her  to  her  husband  for  the 

his  wages  in  a  lump  suiM  <>"  ^7  ^^^  *  «»><«»  P-  221,  n.  (fc). 

thewholeofsuch  sum,  p*^»P-217.  „        , 

proportionate  to  the  tint™'®'  one  creditor  to  another  of  equal  degree,  and  may 

case  may  be.  ^  deceased  out  of  legal  assets  in  preference  to  all  other 

The  debts  specified  ui  >»  213 ;  post,  Part  III.  Chs.  III.,  IV.  And  a  landlord  may 

unless  the  property  of  tl  eceased  as  far  back  as  one  year  from  the  making  of  the 

they  are  to  abate  in  eqi  ^  Agricultural  Holding  (England)  Act,  1883  (46  &  47 

forthwith,  so  far  as  the  'e  time  of  the  distress  m  other  cases ;  3  &  4  Will.  IV.  c. 
8.  All  other  debts  pn  ^^-  ^'  ^^^'  But  it  appears  that  in  case  of  a  distress 
4!  Nothing  is  recovei  >  death  of  a  tenant,  who  dies  insolvent,  a  question  will 

business  on  a  contract  ^o-  3»  above)  should  be  a  first  charge  on  the  goods ;  see 

or  shaU  receive  a  share    ^eywood,  ante,  p.  200. 

contracted  for  by  the  » 

profits,  until  the  claims        1       .       , 

tion  in  money  or  money)!  the  insolvent  estates  of  deceased  persons 

28&29yictc.  86,s.  5| 

5.  The  claim  of  a  wif 
purpose  of  any  trade  or 
other  creditors  for  vali  7. 
ante^  p.  221,  n.  (k) ;  po»  le  bankruptcy  rules,  but  subject  to  the  executor's  or 

A  landlord  may  onl; }  own  debt  in  preference  to  others  of  equal  degree  (see 
administration  in  bank  d  Crown's  priority  over  other  simple  contract  creditors; 
the  date  of  the  order  o 

a  landlord  distrain  on|by  the  same  rules  as  prevail  in  bankruptcy;  anfe,p.  221, 
receiving  order  or  order 
charge  on  the  goods  so  < 
c.  62,  s.  1,  Bub-BS.  4,  6,  a 
lose  the  right  of  retains 
ruptcy  of  the  deceased'i 

A  secured  creditor  (i.< 
debtor,  or  any  part  ther 

(1)  rely  on  his  securi 

(2)  realise  his  securil 
(8)  surrender  his  seoi 
(4)  set  a  value  on  hie 

46  &  47  Vict  c.  52,  s.  li 

Under  the  Stannariei 

the  stannaries  of  Com^ 

or  company  working  th< 


W.P.P. 
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The  next  subject  which  claims  our  attention  is  that  Interest  on 
of  interest  upon  debts.  The  absurd  prejudice  which 
anciently  caused  interest,  under  the  name  of  usury,  to 
be  considered  unlawful,  retained  some  hold  upon  our 
law  long  after  the  taking  of  interest  was  rendered  lawful 
by  Act  of  Parliament  (p).  In  ordinary  cases  a  debtor 
was  allowed  to  withhold  payment  of  his  debt,  without 
being  obliged  to  give  to  his  creditor  the  poor  recom- 
pense of  interest  on  the  money  he  was  making  use  of 
for  his  own  benefit.  For  it  was  a  general  rule  of  law, 
that  interest  was  not  payable  on  any  debts,  whether  by 
specialty  or  simple  contract,  unless  expressly  agreed  on, 
or  unless  a  promise  could  be  implied  from  the  usage  of 
trade  or  other  circumstances,  or  unless  the  debt  were 
secured  by  a  bill  of  exchange  or  promissory  note,  which, 
being  mercantile  securities,  always  carried  interest  {q). 
But  in  equity  interest  was  more  frequently  allowed  (r). 
And  now,  by  an  Act  of  1833  (s),  interest  is  recoverable 
on  all  debts  payable  hy  virtue  of  any  written  instrU' 
Tnent  at  a  certain  time,  from  the  time  when  such  debts 
were  payable,  or  if  payable  otherwise,  then  from  the 
time  when  demand  of  payment  shaU  have  been  made  in 
vrriting,  so  as  such  demand  give  notice  to  the  debtor 
that  interest  will  be  claimed  from  the  date  of  such 
demand  until  the  time  of  payment*  But  where 
these  conditions  are  not  fulfilled,  the  old  rule  still 
prevails  (0: 

(p)  Stat.  37  Hen.  YIII.  c.  9.  as.  28,  29 ;  Eyde  ▼.  PHee,  8  Sim. 

See  ante,  pp.  38, 175.  578  ;    Qedke  v.  Bou,  23  W.  R. 

(9)  Biggins  v.  Sargent^  2  B.  &  658 ;  Dunomhe  v.  Brightm  Club 

C.  348;   26  B.  B.  379;  8.  C,  8  Ownpony,  L.  R.  10  Q.  B.  371. 

Dow.  &R.  613;  FotUry.  WesUm,  (i)  Ward  v.  Eyre,  15  Ch.  D. 

6  Bing.  709 ;  Page  v.  Neunnan,  130 ;  Be  Ooman,  17  Ch.  D.  771 ; 

9  B.  &  C.  378 ;   33  R.  R.  204 ;  London,  Chatham  and  Dover  By. 

London,  Chatham  and  Dover  By.  Co.    v.  South   Eatiern   By.  Co., 

Co.    y.   South   Eaatem  By.  Co.,  1893,    A.    G.    429;     Be   Lloyd 

1893,  A.  0.  429.  Edwards,  61  L.  J.  N.  S.  Ch.  22 ; 

(r)  See  Lowndes  v.  Cb/Kiw,  17  Tautu  v.  ArchdaU,  11  Timeg  L. 

Ve8.  27;  2  Fonb.  Eq.  429 ;  0.  P.  R.  452;  cf.  Be  Anglesey,  1901, 

Cooper,  426  sq.  2  Ch.  648. 

(0  Stat.  8  ft  4  Will  IV.  a  42, 
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The  payment  of  a  debt  is  sometimes  secured  by  a 
sfwrety,  who  makes  himself  liable,  together  with  the 
principal  debtor  for  the  payment.  If  the  surety  should 
pay  the  debt,  he  will  become  the  creditor  of  the  prin- 
cipal debtor  for  the  amount ;  but  although  the  debt  paid 
should  have  been  secured  to  the  original  creditor  by  the 
bond  under  seal  of  the  debtor  and  his  surety,  the  surety 
having  paid  the  debt,  would  formerly  have  become  the 
simple  contract  creditor  only  of  the  principal  debtor; 
imless  he  should  have  taken  the  precaution  to  pro- 
cure from  such  debtor  a  coimter-bond  for  his  own 
indemnity  (i^).  The  surety,  however,  would  have  been 
entitled  to  the  benefit  of  all  collateral  securities  which 
the  creditor,  whom  he  had  repaid,  held  for  the  debt  {v) ; 
but  he  was  not  to  be  entitled  to  the  original  bond 
executed  by  the  debtor,  because  that  was  at  an  end 
by  the  very  fact  of  the  payment  (w).  In  the  words  of 
Lord  Brougham  (2;),  the  Court  admitted  the  surety's 
right,  as  against  the  principal  debtor,  to  stand  in  the 
shoes  of  the  creditor,  but  said  there  were  no  shoes  for 
him  to  stand  in.  But  by  an  enactment  of  the  last 
reign  every  surety  who  pays  a  debt  is  now  entitled  to 
have  assigned  to  him  every  judgment,  specialty  or  other 
security  which  shall  be  held  by  the  creditor  in  respect  of 
such  debt,  whether  such  judgment,  specialty  or  other 
security  shall  or  shall  not  be  deemed  at  law  to  have 
been  satisfied  by  the  payment  of  the  debt ;  and  such 
person  shall  be  entitled  to  stand  in  the  place  of  the 
creditor  and  to  use  all  the  remedies,  and,  if  need  be 
and  upon  a  proper  indemnity,  the  name  of  the  creditor, 
in  any  action  to  obtain  from  the  principal  debtor  indem« 
nification  for  his  loss ;    and  the  payment  made  by  the 


in)  OopU  ▼.  MiddUUm^  Turn. 
&R1188.224. 

(v)  Forbes  y.  Jackson,  19  Cb. 
D.  615. 

(w)  Tarn,  ft  Bnss.  231 ;  Dow 
higgen  y.  Bowme,  2  Yon.  &  Coll. 


442;  Jones  ▼.  Davids,  4  RoflB. 
277;  Cauyield  v.  Maguin,  2 
Jones  &  Lat.  164, 168. 

(as)  Hodgson  v.  Shaw,  8  My.  ft 
Keen,  18S,  194. 
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surety  shall  not  be  pleadable  in  bar  of  any  action  or 
other  proceeding  by  him(y).  If  there  should  have  Co-Bureties. 
been  more  than  one  surety,  any  one  surety,  paying  or 
having  judgment  entered  up  against  him  for  the  whole 
debt,  is  entitled,  according  to  general  principles  of 
justice,  to  contribution  from  his  co-sureties  in  equal 
shares,  or  if  they  should  have  been  sureties  for  unequal 
amounts,  then  in  proportion  to  the  respective  amounts 
.to  which  they  have  made  themselves  liable  (z).  And 
the  remedies  given  by  the  Act  above  mentioned  are 
extended  to  co-sureties ;  provided  that  no  co-surety  shall 
be  entitled  to  recover  from  any  other  co-surety,  by  the 
means  aforesaid,  more  than  the  just  proportion  to  which, 
as  between  those  parties  themselves,  such  last-mentioned 
persons  shall  be  justly  liable  (a).  If  any  surety  obtain 
a  security  against  his  liability  from  the  principal  debtor, 
and  call  for  contribution  from  his  co-sureties,  he  must 
bring  his  security  into  hotch-pot  for  the  benefit  of  all  (6) ; 
so  that  a  security  obtained  by  one  co-surety  enures  for 
the  benefit  of  all  the  co-sureties  until  it  be  exhausted, 
or  they  be  recouped  all  they  have  paid(c).  If  any 
surety  has  become  insolvent,  the  others  must  con- 
tribute rateably  to  the  payment  of  the  whole  debt  (d). 
But  if  the  surety  has  paid  no  more  than  his  own 
proportion  of  the  debt,  he  cannot  obtain  contribution 
from  any  of  the  others  (e);  although  he  may  take 

(y)  Stat.  19  &  20  Vict.  c.  97, 8. 5 ;  hums,  14  Yes.  160 ;  9  R.  B.  264 ; 

Loehhart  y.  Beilly,  1  Do  G.  &  J.  Coops  y.  Ttnfman,  T.  &  K.  426 ; 

464;  For&e«y.  JacA^on,  19Cb.D.  24    B.    B.    89;      Penrllebury    v. 

615 ;  Be  JlPlfyn,  83  Ch.  D.  575 ;  WaUcer,   4    Y.    &    C.    424;     Be 

Be  Lord  OhurchUl,  89  Cb.  D.  174.  DerUon*8  Estate,  1904,  2  Ch.  178. 

(«)  Denng   y.  Earl   of    Win-  (a)  Stat.  19  &  20  Viot.  o.  97, 

ehelseay  2  Bob.  &  Pnl.  270,  272,  b.  5;  Be  M'Myn,  33  Cb.  D.  575; 

273  ;  1  B.  B.  41 ;  Broton  y.  Lee,  Be  Parker,  1894,  3  Ch.  400. 

6  B.  &  C.  689 ;  8,  C,  9  D.  &  B.  (&)  Steely, Dixon,  17 Ch.  D. 825. 

701 ;       Wdhnershausen    y.     Out-  (e)  Be  Arcedeckne,  24  Ch.  D. 

liek^  1898,  2  Cb.  514;  Ellesmere  709;    Berridge    v.  Berridge,  44 

Brewery  Co.  y.  Cooper,  1896,  1  Ch.  D.  168. 

Q.  B.  75.    Bat  contribution  will  (d)  PeUr  y.  Rich,  1  Cha.  Bep. 

not  be  aUowed  if  the  parties  are  34 ;      Hitehman    y.    Stewart,   3 

not   in  fact  co-sureties  for  the  Drewry,  271. 

same  debt;  Craythame  y.  Swin-  (e)  Ex   parte  Gifford,  6  Vos. 

W.P.P.  15 
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Discharge  of 
Buretj. 


proceedings  against  his  co-sureties  to  be  indemnified 
against  any  further  payment  he  may  be  called  upon 
to  make(/).  A  surety,  however,  may  be  discharged 
from  his  liability  by  the  conduct  of  the  creditor.  As 
surety  he  has  made  himself  liable  only  for  the  payment 
of  a  particular  debt  at  a  given  time,  or  under  certain 
given  circumstances.  If  therefore  the  creditor,  by  any 
subsequent  arrangement  with  the  principal  debtor,  pre- 
clude himself  from  demanding  payment  of  his  debt  at 
the  time  or  under  the  circumstances  originally  agreed 
on,  the  surety  will  be  at  once  discharged  from  all 
liability  (y);  and  any  property  which  the  surety  may 
have  mortgaged  or  pledged,  as  security  for  the  debt, 
will  be  released  from  the  charge  so  created  (A).  Thus, 
if  the  creditor  bind  himself  to  give  further  time  for 
payment  to  the  principal  debtor  (i),  or  compound  with 
him,  without  expressly  reserving  his  remedy  against 
the  surety  (k),  the  surety  will  be  discharged.  But  the 
acceptance  by  the  creditor  from  the  principal  debtor 
of  a  new  and  independent  security  for  the  debt  will 
not  discharge  the  surety  (/).  Neither  will  the  surety 
be  discharged  by  the  mere   neglect   of  the  creditor 


807 ;  6  R.  R.  53 ;  DaviM  v.  Bum- 
phreyi,  6  M.  &  W.  153, 168, 169 ; 
£x  pairte  Snowdon^  17  Gh.  D.  44. 

(/)  Wolmenhausen  v.  OuRieky 
1898,  2  Ch.  514,  526—529. 

(g)  Calvert  r.  London  Dock 
Company,  2  Keen,  688 ;  Heaih  y. 
Key,  1  Y.  &  J.  484;  Nicholton 
V.  BemU,  4  A.  &  E.  675,  688; 
Blake  ▼.  WhiU,  1  T.  &  C.  420; 
Bow8er  v.  Cox,  4  Beav.  879;  6 
Beav.  110;  and  see  Squire  y. 
WhiUon,  1  H.  L.  C.  333;  PhU'^ 
lipi  y.  FoxaU,  L.  R.  7  Q.  B.  666; 
Ward  y.  National  Bank  of  New 
Zealand,  8  App.  Gas.  755. 

(%)  Bolton  y.  Salmon,  1891,  2 
Ch.  48. 

(0  Samuel  y.  Eowarlh,  8  Mer. 
272;  17  R.  R.  81;  Eyre  y. 
Bartrop,  3  Madd.  221;  18  R.  R. 
216;   Mo8$  y.   Ball,  5  Ex.  46; 


Daviee  y.  SiaifAank,  6  De  G.,  M. 
&  G.  679 ;  Bailey  y.  Edwarde,  4 
B.  ft  S.  761 ;  Oriental  Financial 
Corporation  y.  Overend,  Owmey 
&  Co.,  L.  B.7  Ch.  142;  7  H.  L. 
848 ;  Bolton  y.  Bw^cenham,  1891, 
1  Q.  B.  278. 

(Ik)  Ex  parte  Giford,  6  Ves. 
807;  6  R.  R.  53;  &  parU  Car- 
etairs.  Buck.  560;  Maliby  y. 
Carstaire,  7  B.  &  C.  787;  S.  C,  1 
Man.&Ry.549;  ThompeonY.  Lack, 
3  C.  B.  540 ;  Owen  y.  Boman,  4 
H.  L.  C.  997;  Clote  y.  Grow,4  De 
Gex.,M. &  G.  176 ;  WM  y.  BewOt, 
8  K.  &  J.  438;  Boaler  y.  Mayor, 
19  C.  B.  N.  S.  76.  See  Green  y. 
Wynn,  L.  R.  4  Ch.  204;  Bateson 
v.  Ooeling,  L.  R.  7  C.  P.  7. 

(0  Bdi  V.  Bahke,  3  Man.  & 
Gr.  258. 
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to  enforce  payment  of  the  debt  firom  the  principal 
debtor  at  the  time  of  its  becoming  due(m);  nor  by 
the  creditor's  express  agreement  to  give  time  to  the 
principal  debtor,  if  such  agreement  fail  in  any  of  the 
requisites  of  a  binding  contract  (n).  The  bankruptcy 
of  the  principal  debtor  does  not  discharge  the  surety  (o). 
The  law  is  so  jealous  of  the  privileges  of  a  surety  that 
it  is  even  held  that  if  one  lend  money  to  two  others, 
contracting  with  them  as  principal  debtors,  and  after- 
wards receive  notice  that  one  debtor  is  in  fact  a  surety 
for  the  other,  the  surety  will  be  discharged  if  the 
creditor  vary  his  contract  with  the  principal  debtor 
without  reserving  his  remedy  against  the  surety  (p). 


of  debts. 


The  subject  of  the  alienation  of  debts  has  been  iUieiiation 
abeady  considered,  and  we  have  seen  that,  according  to 
the  modem  common  law,  debts  were,  as  a  rule,  assign- 
able only  by  a  power  of  attorney  enabling  the  assignee 
to  sue  in  the  original  creditor's  name;  although  in 
equity  debts  were  directly  assignable  (j).  The  only 
debts  directly  assignable  by  subjects  at  common  law 
were  those  due  upon  bills  of  exchange,  of  which  the 
holders  were  enabled  to  sue  in  their  own  names  by 
mercantile  custom  incorporated  into  English  law(7*). 
The  same  incident  of  negotiability  was  annexed  to 
promissory  notes  by  a  statute  of  Anne  (s) ;  and  certain 
particular  choses  in  actions  were  made  directly  assign- 
able by  statute  (^).  But  since  the  Judicature  Acts 
came  into  operation  on  the  1st  of  November,  1875, 
all  debts  and  other  legal  choses  in  action  have  been 
directly  assignable  at  law  by  writing  under  the  hand 

(m)  Ejfre  y.  EvenU^  2  Ross.  ip)  OrienUdFinaneialCwrpora' 

'281;  Fed  T.  TaUoek,  1  B.&  P.  419.  tian  v.  Overend,  Gurney  &  Co.,  L. 

(ii)  PkUvU  y.  Briant,  4  Bing.  B.  7  Ch.  142 ;  7  H.  L.  348 ;  Jiouie 

717;    29  R.  R.  710;    Tueker  y.  Y.Bradford  Bank,  199^,  A.  C,5S6, 

Laing,  2  Kaj  &  John.  745.  (q)  Ante,  pp.  S3,  34. 

(o)  Browne  y.   Carr^  7  Blng.  (r)  Ante,  pp.  32, 183, 185. 

508;   Btat.  46  &  47  Viot.  o.  52,  (t)  Ante,  pp.  33, 183, 185. 

8.  30,  Bab-s.  4 ;  cf.  220  M099, 1905,  (t)  AnU,  p.  37,  and  n.  (t), 
2  K.  B.  307. 
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of  the  assignor  (not  purporting  to  be  by  way  of  charge 
only),  accompanied  by  express  notice  in  writing  of  the 
assignment  to  the  debtor  or  other  person  liable  (u). 
The  previous  necessity  for  notice  to  the  debtor  of  the 
ass^nment  of  a  debt  has  been  already  explained  (x). 


Involmitiry 

aUenation 

oTdebU. 


Attachment 
of  debts. 


QarniBboe 
order. 


Debts,  being  considered  as  mere  rights  of  action, 
could  not  formerly  be  taken  in  execution  on  a  judg- 
ment obtained  against  the  creditor.  But  when  they 
are  secured  by  some  cheque,  bill,  note,  bond,  specialty 
or  other  security  (y),  the  Judgments  Act,  1838  (2),  pro- 
vides that  under  the  writ  of  fieri  facias  (a)  the  sheriflF 
may  seize  not  only  money  and  bank  notes,  but  also  the 
securities  above  mentioned,  and  may  sue  upon  them  in 
his  own  name  upon  the  arrival  of  the  time  of  payment ; 
but  the  sheriff  is  not  bound  to  sue,  unless  indemnified 
in  the  manner  prescribed  by  the  Act  from  the  costs 
of  the  action.  And  now,  under  provisions  of  the 
Common  Law  Procedure  Acts,  1854  and  1860  (b),  since 
embodied  in  the  Rules  of  the  Supreme  Court,  1883  (c), 
the  Court  has  jurisdiction  to  order  that  all  debts  owing 
or  accruing  (d)  to  a  judgment  debtor  may  be  attached  to 
answer  the  judgment  (e).  Such  an  order  is  commonly 
called  a  garnishee  order ;  and  it  may  be  made  on  the 
application  of  any  person,  who  has  obtained  a  judgment 
or  order  for  the  recovery  or  payment  of  money  (/),  or 


(u)  Antej  pp.  87,  38. 

(x)  AfUe,  p.  35. 

iy)  Harri9on  ▼.  PaytUft^  6 
M.  &  W.  887 ;  Wood  v.  Wood, 
4  Q.  B.  397. 

(f)  Stat.   I  ft  2  Vict.  o.  110, 

B.12. 

(a)  See  onto,  p.  99. 

(b)  Stots.  17  &  18  Viot.  c.  125, 
88.  60,  61 ;  23  &  24  Vict.  c.  126, 
88.  28—81.  These  enactments 
were  repealed  bj  stat.  46  &  47 
Vict  a  49,  savinc  the  jurisdic- 
tion thereby  established,  and  re- 
serving the  power  of  maldne  rales 
of  Court  as  to  the  matters  therein 


contained. 

(c)  Orders  XLH.  r.  82,XLV. 

((f)  See  WM  t.  Sianiim,  11 
Q.  B.  D.  518;  Edmunds  ▼. 
Edmundt,  1904,  P.  862. 

(e)  The  making  of  snob  an 
order  is  in  the  judicial  discretion 
of  the  Court;  Martin  y.  NadH^ 
1906,  2  K.  B.  26. 

(/)  Such  a  person  may  obtain 
an  order  that  his  judgment  debtor 
may  be  orally  examined  as  to 
whether  any  and  what  debts  are 
owing  to  bim ;  Order  XLII.  r.  82 ; 
see  SepMio  of  Cotta  Biea  v. 
Stroufierg,  16  Ch.  D.  8. 
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the  assignee  of  such  judgment  or  order  ((/),  showing 
that  any  other  person  (A)  is  indebted  to  the  judgment 
debtor  and  is  within  the  jurisdiction.  Such  other 
person  is  called  the  garnishee ;  and  he  may  be  ordered 
to  appear  to  show  cause  why  he  should  not  pay  to  the 
judgment  creditor  the  debt  due  firom  him,  or  enough  to 
satisfy  the  judgment  (i).  Service  of  a  garnishee  order,  or 
notice  thereof  to  the  garnishee  in  such  manner  as  the 
Court  or  a  Judge  shall  direct,  binds  the  debts  in  his 
hands  (A;).  Provision  is  made  for  issuing  execution 
against  the  garnishee,  without  any  previous  writ  or 
process,  if  he  do  not  forthwith  pay  into  Court  the 
amount  of  his  debt,  or  of  the  judgment,  and  do  not 
dispute  the  debt,  or  do  not  appear  upon  summons  (I) ; 
also  for  trial  of  the  question  of  the  garnishee's  liability, 
if  he  dispute  it  (m) ;  and  for  the  case  of  any  claim  to  or 
to  any  lien  or  charge  upon  the  debt  being  made  by  any 
other  person  (»).  Payment  made  by  or  execution  levied 
upon  the  garnishee  under  any  such  proceeding,  is  a  valid 
discharge  to  him,  to  the  amount  paid  or  levied,  as  against 
his  original  creditor  (o).  In  special  circumstances  where 
a  judgment  creditor  is  hindered  in  proceeding  by  way 
of  garnishment,  the  Court  may  appoint  a  receiver  of 


(a)  Goodman  ▼.  Bobingofij  18  not  equivalent  to  an  assignment 

Q.  B.  D.  332.  of  the  debt  to  the  garnishor :  Be 

(h)  Including  a  firm,  of  which  Combined   Weighing  and  Adver^ 

any  member  is  resident  within  tinng  Ma4:hine  Co.,  42  Ch.  D.  99 ; 

the  jnrisdiction:    Older   XLV.  Norton  v.  Tate$,  1906,  IK, B,U2, 

r.  10 ;  W.  N.  6  Oct.  1888.  The  garnishor  may,  however,  sne 

(»)  Order  XLV.  r.  1;    VinaU  the  garnishee  on  the  garnishee 

V.  De  Pan,  1892,  A.  C.  90.  order,  if  the  amount  garnished 

(k)  Order  XLV.  r.  2 ;  it  binds  cannot  be  recovered  by  ezeou- 

the  whole  debt ;  RtMon  v.  WhiU-  tion ;     FriU^eU  r.   EnglUh  and 

ley,    1892,  A.  G.  118  ;    subject,  CdUmiaX  Syndicate,  1899,  2  Q.  B. 

however,  to  the  interest  of  any  428.     See   stat.  46  ft  47  Vict, 

third  party  therein;  Me  General  c.  52,  s.  45,  as  to  the  effect  of 

fforUeultural     Co.,     Ex     parte  the  bankruptcy  of  the  judgment 

Whitdumee,    32     Ch.    D.    512;  debtor. 

BadeUy   v.    ConsoUdaUd   Bank,  0  Order  XLV.  r.  8;   Cowan 

34  Gb.  D.  536 ;  Davis  v.  Freelky,  v.  Carlilly  33  W.  B.  583. 

24  Q,  B.  D.  519 ;  Yates  v.  Terry,  (m)  Order  XLV.  r.  4. 

1902,  1  K.  B.  527 ;  Edmunds  v.  (n)  Order  XLV.  rr.  5,  6. 

Edmunds,  1904,  P.  362 ;   but  is  (o)  Order  XLV.  r.  7. 
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debts  due  to  the  judgment  debtor  (p).  And  if  a  judgment 
debtor  have  any  money  in  Court  standing  to  his  credit, 
the  judgment  creditor  may  obtain,  under  the  equitable 
jurisdiction  of  the  Court,  an  order  charging  the  money 
with  the  amount  of  the  judgment  (q).  But  a  judgment 
creditor  cannot  obtain  equitable  execution  by  means  of 
the  appointment  of  a  receiver  of  his  judgment  debtor's 
future  earnings,  even  though  the  latter  may  be  in  receipt 
of  a  regular  salary  payable  to  him  under  a  contract  (r). 

Bankruptcy.  When  a  man  is  adjudged  bankrupt,  his  things  in 
action  vest,  along  with  his  other  property,  in  the 
trustee  in  bankruptcy  («),  who  is  empowered  to  sue  in 
his  official  name  for  any  debts  owing  to  the  bankrupt  (^). 
Things  in  action  were  originally  as  much  subject  to  the 
"  reputed  ownership  "  clauses  of  the  bankruptcy  law  (u) 
as  tangible  goods  (a;),  and  a  debt  due  to  a  bankrupt 
and  assigned  over  by  him  was  considered  to  remain  in 
his  order  and  disposition  as  reputed  owner,  if  the 
assignee  had  omitted  to  give  notice  of  the  assign- 
ment (y)  to  the  debtor  («).  But  under  the  present 
Bankruptcy  Act,  as  under  that  of  1869,  things  in 
action,  other  than  debts  due  or  growing  due  to  the 
bankrupt  in  the  cause  of  his  trade  of  business  are 
excepted  f]X)m  the  operation  of  the  "  reputed  ownership  " 
clause  (a). 

(p)  Qolditihmidi      v.      Ober-  12   ft  18  Vioi.  o.  106,  8.  141; 

rhefnitehs    MetaUioerhe,  1906,  1  1  ft  2  WilL  IV.  o.  56,  s.  25; 

K.  B.  878.  6  Oea  IV.  o.  16,  a.  63;  Bee  also 

(a)  Brereitm  y.   Edfoardi,   21  2  Black.  Ck>mm.  485-487. 

Q.  B.  D.  488.  («)  Anie,  p.  108. 

(ryEolme$  y.  MiUage,  1893,  1  («)  B^aU  y.   J^otoZea,   1   Yea. 

Q.  B.  551;    see  also  Harrii  r.  848. 

Beaudhamp,  1894,  1  Q.  B.  801 ;  (y)  Ante,  p.  35. 

Cad4)gan  y.  Lyric  Theaire,  1894,  (i)  JSb    parte    Monro,    Book. 

8  Ch.  338.  300. 

(f)  Stat.  46  ft  47  Viot  o.  52,  (a)  Ante,  p.  103,  and  n.  (i); 

88.    20,    21,   44,  54,  168:    ante,  aee  Colonial  Bank  y.    Whinney, 

p.  103.  80  Ch.  D.  861 :    11  App.  Gaa. 

(0  Sects.  50  (5),  83,  replacing  426. 
atato.  32  ft  S3  Viot.  c.  71,  a.  22; 


OF  DEBTS.  231 

We  have  now  to  consider  the  discharge  of  debts,  Diaoharge 
which  may  take  place  hj  payment  of  the  amount  ^  ®  ' 
dae(&X  ^7  accord  and  satisfaction,  which  is  the 
creditor's  acceptance  of  something  else  in  discharge 
of  the  liability  (c),  by  the  assertion  of  a  right  of 
set-ofl^  by  release  or  under  the  law  of  bankruptcy. 
Payment,  in  order  to  discharge  a  debt,  must  be  made  Payment, 
by  the  debtor,  or  his  representatives  in  law,  or  his  or 
their  authorised  agents  to  the  creditor,  his  representa- 
tives in  law  or  assigns,  or  his  or  theur  agent  duly 
authorised  to  receive  the  money  (d).  Thus  payment  by 
a  stranger  to  the  creditor  is  no  discharge  of  the  debt 
until  the  debtor  ratify  the  payment,  as  he  well  may(c); 
and  payment  to  the  creditor's  solicitor,  banker,  or  other 
agent  is  no  discharge  if  the  creditor  has  given  no 
authority,  express  or  implied,  for  payment  to  his 
agent  (f).  If  the  creditor  request  or  authorise  payment 
through  the  post,  he  takes  the  risks  of  that  mode  of 
transit  (gr),  otherwise  not  (A).  And  if  a  debtor  tender  Tender, 
the  amount  due  to  his  creditor,  and  the  creditor  refuse 
to  accept  it,  the  debt  is  not  discharged  (i) :  but  if  the 
creditor  afterwards  sue  for  the  debt,  the  debtor  will 
have  judgment  to  recover  his  costs  of  the  action,  pro- 
vided he  has  continued  ready  and  willing  to  pay,  and 
has  paid  the  amount  tendered  into  Court  (k). 

Qf)  See  Kington    r.    Kingt<m,  868;  Withington  ▼.  Taie^  L.  B. 

11  M.  &  W.  283,  234 ;  Chambers  4  Gh.  288 ;  Ex  parU  8unnbanJc»,  11 

y.  Miller,  18  0.  B.  N.  S.  125,  Oh.  D.  525.    A  creditor's  agent  to 

184, 135:  p.  232,  n.  (Q,  below.  reoeiye  payment  must,  aa  a  mle, 

(c)  Bao.  Abr.  Acooid  and  Satis-  take  payment  in  lawful  money 
faction.  only,  Papf  y.  WestodioUy  1894,  1 

(d)  Litt  SB.  834, 387,  340 ;  Co.  Q.  B.  272 ;  see  n.  (h\  below. 
Litt  206,  207,  209  a,  210.  (g)  Warwieke  y.  Noakea,  Peake 

(e)  Simpson  y.  SggifUon,  10  67 ;  3  B.  B.  653 ;  Norman  r. 
Ex.  845;  LueaB  y.  WUkiwon,  1  Ricketts,  3  Times  L.  B.  182;  see 
H.  &  N.  420 ;  WdlUr  y.  Jame$,  Hawkina  y.  BvU,  Peake,  186. 

L.  B.  6  Ex.  124;  ^  Bowe,  1904,  (h)  Pennington  y.  Orossley,  TI 

2  K.  B.  483.  L.  T.  N.  S.  43. 

(/)  Wilkinson  y.  Ckindlish,  5  (0  Go.  Litt.  209. 

Ex.  91 ;  Viney  y.  Chaplin,  2  De  (k)  Dixon  r,   Qark,  6  C.  B. 

G.  ft  J.  468,  477, 481 ;  BourdUlon  365 ;  B.  S.  C.  1883,  Order  XXII. 

y.  Roche,  27  L.  J.  N.  8.  Gli.  681 ;  r.  3;    Kinnaird  r.   TroUope,  42 

CatteraU  y.  Hindle,  L.  B.  2  0.  P.  Ch.  D.  610,  615.     Tlie   debtor 
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Aooord  and 
8atigfiBM}tioii« 


Paymont  of 
smaller  sum 
no  satis- 
faction of 
larger. 


With  regard  to  accord  and  satisfaction,  a  debt  is  in 
general  discharged  by  the  creditor's  acceptance,  instead 
of  payment,  of  anything  in  the  way  of  valuable  con- 
sideration that  he  may  choose  to  take  (I).  But  there 
is  a  well-established  exception  that  the  payment  of  a 
smaller  sum  than  the  amoimt  due  is  no  satisfaction  of 
the  debt,  unless  there  be  some  consideration  for  the 
relinquishment  of  the  residue  (m),  such  as  the  payment 
at  an  earlier  time  than  the  whole  is  due(?i),  or  the  con- 
currence of  some  (o)  or  all  of  the  other  creditors  of  the 
debtor  in  accepting  a  composition  (p).  If,  however,  the 
creditor  accept  a  negotiable  seciirity  (even  a  cheque)  (q) 


must  tender  in  lawful  money 
the  whole  amount  dne,  or  more, 
withont  asking  for  change;  Go. 
Litt  207;  Dixon  ▼.  (Xark,  uhi 
sup.;  Betierhee  ▼.  DavU^  3 
Camp.  70;  18  B.  B.  755;  Dean 
▼.  James,  4  B.  &  Ad.  546 ;  Blun^ 
berg  ▼.  Life  Interests^  Ac,  Cor* 
poration,  1897, 1  Gh.  171.  Current 
gold  coin  is  legal  tender  for 
any  amount;  Bank  of  England 
notes  for  all  sums  above  5Z., 
except  by  the  Bank  itself,  but 
not  in  Ireland;  current  silver 
coin  for  not  more  than  40«. ; 
bronze  for  not  more  than  1«. ; 
stots.  S  &  4  Will.  IV.  c.  98,  s.  6 ; 
8  &  9  Vict.  c.  37,  8.  6 ;  as  Vict, 
c.  10,  ss.  4, 20.  But  a  tender  may 
well  be  made  by  cheque,  or  other- 
wise than  in  coin  which  la  strictly 
legal  tender,  if  the  creditor  waive 
the  objection  on  that  account; 
FolglasB  v.  Olixfer,  2  C.  &  J.  15; 
Jones  v.  Arthur,  8  Dow.  P.  O. 
442.  As  to  the  effect  of  payment 
by  cheque,  see  Mears  v.  Western 
Canada,  dte.,  Co,,  1905,  2  Ch.  853. 
Costs  of  solicitors'  letters  demand- 
ing payment  of  the  debt  need  not 
be  paid  or  tendered  before  a  writ 
be  issued ;  Kirton  v.  Braithwailey 
1  M.  &  W.  310;  Holman  v. 
Stej^iens,  6  Jur.  N.  S.  124;  Cains 
V.  Coul8on,  32  L.  J.  N.  S.  Ex.  97. 
But  if  a  writ  be  issued,  the  creditor 
wiU  be  allowed  the  costs  of  one 
letter   from  hip  solicitor  before 


action ;  Scott  on  Costs,  40, 4th  ed. 
(0  Litt  8.  344;  Co.  Litt. 
212  b ;  PinneVs  case,  5  Bep.  117 ; 
cf.  ante,  p.  166,  and  n.(v).  The  rule 
of  common  law  was  that  an  obli- 
gation to  pay  a  certain  sum  of 
money  contracted  by  deed  could 
not  be  effectuaUy  discharged 
without  deed ;  but  in  equity  such 
an  obligation  might  be  discharged 
by  accord  and  satisfaction  made 
for  valuable  consideration,  though 
without  deed;  and  since  the 
Judicature  Acts  the  rule  of  equity 
prevails  in  this  respect;  Steile  v. 
Steeds,  22  Q.  B.  D.  537.  See 
NichoVs  ease,  5  Eep.  48;  Blake's 
ease^  6  Bep.  43;  Peytoe's  ease, 
9  Bep.  77,  79 ;  Preston  v.  Christ- 
mas, 2  Wils.  86 ;  Spence  v.  Healey, 
8  Ex.  668 ;  Doctor  and  Student, 
Dial.  1,  c.  12;  Webb  v.  Hewitt, 
3  K.  &  J.  438 ;  stat.  4  &  5  Anne, 
c.  16,  s.  12. 

(m)  Cumber  Y,  Wane,  1  Strange, 
425 ;  8.  a,  1  Smith  L.  C. ;  Fiteh 
v.  SuUon,  5  East,  230 ;  Foahes  v. 
Beer,  9  App.  Cas.  605;  Under- 
w»od  V.  Underwood,  1894,  P.  204. 

(n)  Co.  Litt.  212  b. 

(o)  Norman  v.  Thompson,  4 
Ex.  755;  Carey  v.  BarreU,  4 
C.  P.  D.  379. 

(p)  Beay  v.  Bte/iardson,  2  C. 
M.  &  B.  422;  Pfleger  v.  Browne, 
28  Beav.  891. 

(q)  Ante,  pp.  185,  186. 
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for  a  smaller  sum  than  is  due  in  satisfaction  of  the 
whole,  the  case  falls  within  the  general  rule ;  for  the 
creditor  has  chosen  to  take  a  valuable  thing  which  is 
not  money  (r)  instead  of  payment,  and  the  debt  is  dis- 
charged ($).    And  the  payment  of  a  small  sum  may  be 
a  good  satisfaction  for  an  unliquidated  demand  for  large 
pecuniary  damages,  on  account  of  the  uncertainty  of 
such  a  claim  (0-     Where  two  persons  are  each  indebted  SotK)flf. 
to  the  other,  the  one  debt  may  be  set-off  against  an 
equal  amount  of  the  other  in  an  action  to  recover  either 
debt  (u) :  but  until  the  right  of  set-off  is  so  asserted,  a 
debt  is  not  discharged  by  the  mere  fact  that  the  creditor 
owes  the  debtor  an  equal  sum  (re).     If,  however,  the 
parties  have  engaged  in  a  transaction  necessarily  con- 
stituting an  account  current  between  them  of  receipts 
and  payments,  debts  and  credits,  the  balance  only  ia 
recoverable  (y).     In  case  of  a  debtor's  bankruptcy  an 
account  is  to  be  taken  where  there  have  been  mutual 
credits,  mutual  debts,  or  other  mutual  dealings  between 
him  and  any  of  his  creditors,  the  sums  due  on  either 
side  are  to  be  set-off,  and  the  balance  of  the  account 
only  is  to  be  recoverable  (0).    This  rule  is  held  to  be 
imported  into  the  administration  by  the  Court  of  the 
insolvent  estates  of  deceased  persons  and  the  winding- 

(r)  Ante,  p.  281,  n.  (*).  5  Q.  B.  D.  569,  575. 

(»)  Sibree  t.  Tripp,  15  M.  &  W.  (aj)  Pitts  v.  Carpenter,  1  Wils. 

23;    Qoddard  t.   i/Brien,  9  Q.  19;  Brotm  r.  Ba8kerville,2  Borr. 

B.  D.  37;  Bidder  v.  Bridgee,  87  1229*    Be  Hiram  Maadm  Lamp 

Gb.  D.406.  Cb.,  1908,  1  Gh.  70;   Re  Leeds, 

(0  WiXkineon  t.  Byere,  1  A.  &  Ac,  Theatres,  Ld,,  1904, 2  Ch.  45 ; 

E.  106.  Bee  Btooke  y.  Taylor,  5  Q.  B.  D. 

(tt)  The  right  of  8et-o£f  did  not  569,  575.    It  is  otherwise  in  the 

exist  at  oommon  law,  but  was  Givil  Law ;  Story,  Eq.  Jur.  §  1440. 

giTen  by  stats.  2  Geo.  II.  c.  22,  (y)  Green  v.  Farmer,  4  Borr. 

s.   13;    8  Geo.  II.  0.  24,  s.  5;  2214,2220. 

Bac.  Abr.  Set-off  (A.  C).   Set-off  (f)  Stat.  46  &  47  Vict,  c  52, 

was    allowed   in   equity   before  s.  38,  replacing  32  &  33  Yiot. 


these  statutes ;    see  Freeman  y.  c.  71,  s.  39 ;  12  &  13  Yiot.  o.  106 ; 

Lomae,  9  Hare,  109.    As  to  the  s.  171 ;  6  Geo.  IV.  c.  16,  s.  50 ; 

present   practice,    see  R.  S.  C.  46  Geo.  IIL  o.  135,  s.  3;  5  Geo. 

1883,  Order  XIX.  r.  3:  PeUas  ▼.  II.  0.  30,  s.  28;  4  Anne,  0.  17, 

Nepiune   Marine  Ineuranee  Co.,  s.  11. 
5  C.  P.  D,  34;  Stooke  t.  Taiflar, 
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up  of  companies  by  virtue  of  the  10th  section  of  the 
Judicature  Act  of  1875  (a). 

Beloatoof  A  release  given  without  valuable  consideration  of 

the  whole  or  part  of  a  debt  is  invalid  unless  made 
by  deed  (6):  though  by  the  law  merchant  the  liability 
on  a  bill  or  note  may  be  discharged  by  an  express 
renunciation  by  the  holder  (c).  But  by  the  Bills  of 
Exchange  Act,  1882  {d\  such  renunciation  is  required 

(a)  Stat.  38  &  S9  Vict.  o.  77;  ante,  pp.  201,  221,  n.  (Jb);  Mertey 
8iie^  Ae.,  €o.  t.  Baylor,  9  App.  Oas.  484. 

(6)  Edwards  ▼.  WeekeM,  Freem.  0.  B.  230,  pi.  939;  Corporation  of 
Soarhorough  T.  BmUct,  3  Lev.  237;  Mam  y.  King,  12  Mod.  537;  anto^ 
p.  232,  n.  (m).  Thii  is  the  rule  in  equity  as  weU  as  at  law ;  Orou  t. 
Sprigg,  6  Hare,  532 ;  Edwax^  v.  Wdtierti,  1896,  2  Ch.  157.  There 
may  be  an  implied  release  of  a  debt  at  law,  as  if  the  creditor  appoint 
the  debtor  his  executor,  but  such  an  appointment  does  not  discharge 
the  debt  in  equity,  unless  there  be  evidence  of  the  testator's  intention 
to  forgive  the  debt ;  pott.  Part  III.  oh.  III.  And  at  oommon  law  the 
marriage  of  the  creditor  with  the  debtor  released  the  debt,  but  this  U 
no  longer  the  case  under  the  present  law ;  8  Bep.  136 ;  post.  Part  III. 
oh.  y.  It  appears  that  a  debt  due  by  bond  or  covenant  is  released 
by  cancellation  of  the  deed,  as  by  tearing  o£f  the  seal  with  intent  to 
release  tiie  debt ;  Harrison  v.  Oioen,  1  Atk.  520.  By  canoeUatbn  a 
deed  is  made  void,  and  no  action  can  thereforB  be  maintained  upon 
it;  aiOs,  p.  163,  n.  (a);  Aliy  y.  Pari»ky  1  Bos.  &  Pul.  N.  B.  104. 
And  as  a  debt  is  nothing  else  than  the  right  to  sue  the  debtor  for  the 
amount  owed,  it  appears  that  if  the  creditor's  right  of  action  be 
destroyed,  the  debt  is  gone;  ante,  pp.  157,  198,  n.  (t).  It  appears 
that  tne  canceUation  of  a  mortgage  deed  e£feoted  without  valuable 
consideration,  but  with  intent  to  release  the  mortgage,  may  release 
the  cfeM,  if  secured  by  covenant  contained  in  the  dcM,  but  does  not 
operate  as  a  reconveyance  to  the  mortgagor  of  any  estate  or  interest, 
legal  or  equitable,  in  lands  or  goods  assured  to  the  mortgagee  by  the 
deed,  or  as  a  release  of  the  mortgagee's  eharqe  on  such  lands  or  goods ; 
Harrison  y.  Owen,  vbi  sup. ;  Ward  v.  Xiimlsy,  5  H.  &  N.  87,  656 ; 
Qummor  v.  Adams,  13  L.  J.  K.  S.  Ex.  40 ;  Williams,  B.  P.  151,  n.  (o), 
530—534, 20th  ed.  It  has,  however,  been  held  that  a  mortgage  debt 
secured  by  deed  is  released,  and  with  it  the  mortgagee's  charge,  by 
the  gift  and  delivery  of  the  deed  by  the  mortgagee  to  the  mortgiuror 
with  intent  to  fornve  the  debt ;  Riehards  v.  9ym9,  Bam.  Ch.  90.  But 
although  this  decision  seems  to  have  been  accepted  as  authoritative 
in  Byrn  v.  Godfrey,  4  Ves.  5, 10 ;  4  B.  R.  155 ;  DufiM  v.  Elwes,  1  Bli. 
K.  8.  497,  536—540;  and  Cross  v.  Sprigg,  6  Hare,  552,  556;  it  is 
opposed,  as  regards  the  release  of  the  charge,  by  Re  Haneoek,  57 
L.  J.  N.  8.  Ch.  793,  in  which  case  the  debt  had  been  barred  by  the 
8tatuto  of  Limitations.  Perhaps  such  a  gift  may  be  regarded  as 
equivalent  to  cancellation,  as  the  mortgagor  then  becomes  absolutely 
entitled  to  the  deed,  and  may  destroy  or  cancel  it,  as  he  will ;  Barton 
V.  Oainer,  3  H.  &  N.  387;  Btifiimens  v.  Hare,  1  Ex.  D.  169;  anie^ 
p.  129. 

(o)  Fbtier  v.  Dauiber,  8  Ex.  839,  851. 

{d)  8tat.  45  &  46  Vict.  c.  61,  s.  62 ;  Bdwards  y.  WciUrs,  1896. 2  Ch.  157. 
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to  be  in  writing,  unless  the  bill  or  note  be  delivered 
up  to  the  acceptor  or  maker.  The  discharge  of  debts 
under  the  bankruptcy  law  has  been  already  men- 
tioned {e\  and  will  be  considered  in  the  next  chapter. 
As  we  have  seen(/),  the  recovery  of  a  debt  may  be 
barred  by  lapse  of  time  under  the  Statutes  of  Limita- 
tions, but  a  debt  so  barred  may  be  revived  by  a  promise 
or  acknowledgment  in  writing  signed  by  the  party 
chargeable  or  hi3  agent,  or  by  a  payment  on  account 
thereof,  from  which  a  promise  to  pay  the  remainder  can 
be  inferred  (<g). 

When  a  less  sum  is  paid  to  the  creditor  than  the  Appropria- 
whole  amount  of  his  demands,  it  is  competent  to  the  pftymlnt*. 
debtor  to  make  the  payment  in  satisfaction  of  any 
demand  he  may  please,  and  the  creditor  must  appro- 
priate the  payment  accordingly  (h) ;  but  if  the  payment 
be  made  generally,  without  any  express  appropriation, 
the  creditor  may  elect,  either  at  the  time  of  payment  {%) 
or  afterwards  (J),  to  appropriate  the  money  to  which- 
ever demand  he  may  please.  And  if  no  election  as 
to  the  appropriation  of  the  payment  should  be  made  on 
either  side,  the  law  will,  in  ordinary  cases  of  current 
accounts  (I),  presume  that  the  first  item  on  the  debit 
side  is  discharged  or  reduced  by  the  first  payment 
entered  on  the  credit  side,  and  so  on  in  the  order  of 
time(Q.  When  the  debt  carries  interest,  the  payment 
is  considered  to  be  applied  in  the  first  place  in  discharge 

(e)  Aide,  p.  199.  E.  B.  817,  828. 

(/)  Ante,  pp.  167, 172.  (ft)  See  Be  Sherry,  London  & 

{g)  Poit,  Part  IV.  Cownky  Bank  Y.  Terry,  25  Gh.  D. 

(h)  Shaw  T.  Pidon,  4  B.  &  G.  692,  702;    Cory  v.  Oumer$  of  the 

715 ;  28  B.  R.  455 ;  Na»h  ▼.  Hodg-  Mecca,  1897,  A.  G.  286. 

MA,  6  De  Gex,  M.  &  G.  474.  (t)  1  Meriv.  608 ;   WiUiami  t. 

(0  Dewiyne»  v.  NoMe,   Clay-  BawUnton,  10  J.  B.  Moore  862; 

ton'a  COM,  1  Her.  529, 585, 604  «9.;  Merriman  t.    Ward,  1  J.  &  H. 

15  R.  B.  151.  371 ;  Kinnairdr.  WtheUr,  10  Gh. 

T.  Ingham,  2  B.  &  D.  139.    As  to  trust  moDeyf,  see 


G.^;281 


.  R.  273;  Cory  v.  Oumert  In  re  HaXUIf%  eetate,  13  Gh.  D. 

of  the  Mecca,  1897,  A.  G.  286;  696;    Be  SUmning,  1895,  2  Gh. 

Asyroour  ▼.  Ptdfee<(,  1905, 1  E.  B.  432;    MtUUm   t.    Peat,  1900,  2 

715;  see  Bmifh  y.  Betty,  1908,  2  Gh.  79. 
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of  the  interest  then  due,  and  the  surplus,  if  any,'  in 
discharge  pro  tanto  of  the  principal.  For  no  creditor 
would  apply  any  payment  to  the  discharge  of  part  of 
the  principal,  which  carries  interest,  instead  of  to  the 
discharge  of  interest  for  which,  when  due,  no  further 
interest  is  payable  (m). 


Gumposition 

with 

orcditora. 


Letter  of 
Jicence. 


Deed  of 
iDspectonhip. 

Assignment 
to  trnstees  for 
creditors  void- 
able as  an  act 
of  bank- 
ruptcy. 


When  a  person  becomes  so  embarrassed,  as  to  be 
unable  to  pay  all  his  debts  in  full,  he  usually  endea- 
vours to  enter  into  a  composition  with  his  creditors, 
prevailing  on  them  to  accept  so  much  in  the  pound, 
and  to  allow  a  given  time  for  payment.  In  this  case  a 
letter  of  licence  is  generally  given  by  the  creditors,  by 
which  they  covenant  not  to  take  any  proceedings  for 
their  debts  in  the  meantime;  and  this  licence  is  fre- 
quently embodied  in  a  deed  of  inspectorship  by  which 
certain  inspectors  are  appointed  to  watch  the  winding- 
up  of  the  debtor's  affairs  on  behalf  of  the  creditors.  In 
some  cases  an  assignment  of  the  debtor's  estate  and 
effects  is  made  to  trustees  for  sale  and  conversion  into 
money  to  be  divided  rateably  amongst  the  creditors. 
As,  however,  this  is  the  process  adopted  by  the  law  in 
cases  of  bankruptcy,  where  it  is  carried  on  under 
judicial  sanction,  the  law  always  considered  that  such 
an  assignment  of  the  whole  of  the  estate  of  a  person  in 
trade  was  an  act  of  bankruptcy,  and  as  such  voidable, 
if  there  were  any  creditor  or  creditors  who  had  not 
concurred  in  it  of  sufficient  amount  to  sue  out  a 
petition  for  adjudication  of  bankruptcy  (?i).    And  by 

When  all  debtors,  whether  traders 
or  not,  had  been  made  subject  to 
the  bankruptcy  laws  by  the  Bank- 


Cm)  Bower  ▼.  Marriiy  I  Cr.  & 
Ph.  851,  855. 

(n)  Tappenden  ▼.  Burgeu,  4 
East,  230 ;  DuUon\  y.  Morriioriy 
17  Ves.  193,  199;  11  R.  R. 
56;  Pow^l  Y.  Lloyd,  2  Y.  &  J. 
372;  31  R.  R.  598;  Kx  parte 
PhUpott,  10  Jur.  717;  Ex  parU 
AUop,  1  De  G.,  F.  ft  J.  289;  see 
stats.  6  Geo.  IV.  c.  IG,  s.  4 ;  12 
9t  13  Vict.  o.  106,  8.  68.  See 
jMM<,  the  chapter  on  Bankruptcy. 


ruptoy  Act,  1861,  it  appears  that 
such  an  assignment  of  the  wholo 
of  the  estate  of  any  debtor  was 
an  act  of  bankruptcy ;  see  stat. 
24  &  25  Vict.  c.  134,  s.  70;  Ex 
parte  Stray,  L.  R.  2  Ch.  374, 
378;  Mellwh,  L.  J.,  Ee  Wood, 
L.  R.  7  Ch.  302,  306. 
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the  Bankruptcy  Act,  1883  (o),  the  following  act,  amongst 
others,  is  expressly  made  an  act  of  bankruptcy  on  the 
part  of  the  debtor,  viz.,  if  in  England  or  elsewhere  he 
makes  a  conveyance  or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  creditors 
generally. 


By  the  Deeds  of  Arrangement  Act,  1887  (p),  any  of  Registration 
the  following  instruments  made  in  respect  of  the  affairs  arrangement 
of  a  debtor  for  the  benefit  of  his  creditors  generally 
(otherwise  than  in  pursuance  of  the  bankruptcy  law 
for  the  time  being  in  force)  shall  be  void,  unless  regis- 
tered in  the  central  office  of  the  Supreme  Court  (y) 
within  seven  days  after  the  first  execution  thereof  by 
the  debtor  or  any  creditor  (r),  and  unless  stamped  in 
accordance  with  the  Act ;  that  is  to  say,  an  assignment 
of  property,  or  deed  of  or  agreement  for  a  composition, 
deed  of  inspectorship,  letter  of  licence,  and  any  agreement 

(o)  Stat.  46  A;  47  Vict.  o.  52, 
B,  ^;  Be  Stephemon^  Ex  parte 
Qfieial  Receiver,20  Q.  B.  D.  540 ; 
Davis  ▼.  Petrie,  1905,  2  IL/B.  628. 
The  Bankruptcy  Aet,  1869,  con- 
tained a  similar  provision;  stat. 
32  &  38  Vict.  c.  71,  s.  6.  par.  (1). 

(p)  Stat.  50  &  51  Vict.  c.  57, 
amended  as  to  Ireland  by  53  & 
54  Vict.  c.  24;  see  rules  there- 
under, W.  N.,  7th  July,  1888 ; 
MaakelyM  y.  Cooke,  1903, 1  E.  B. 
671.  It  has  been  held  that  this 
Act  does  not  apply  to  arrange- 
ments made  by  limited  com- 
panies; Re  RiisuB^Ld.,  1903,  2 
Gh.  590 ;  or  to  deeds  of  assign- 
ment made  by  a  foreien  debtor  in 
the  country  of  his  domioil  and 
valid  by  the  law  of  that  country ; 
Jhdancu  v.  Merry,  1901, 1  K.  B. 
536.  By  a  provision  of  the 
Bankruptcy  Act,  1861,  repealed  in 
1869,  similar  instruments  were 
required  to  be  registered  in  Uie 
Court  of  Bankruptcy  or  thev 
should  not  be  received  in  evi- 
dence; Stat.  24  &  25  Vict.  c.  184, 
s.  194,  repealed  by  32  &  83  Vict, 
c.  83. 


(a)  In  Ireland  the  place  of 
registration  is  the  Bills  of  Sale 
Office  of  the  King's  Bench  Divi- 
sion; Stat.  50  &  51  Viot.  c.  57, 
s.  8. 

(r)  Others  may  execute  the 
deed  after  registration;  BeBaUen, 
Ex  parte  Milne,  22  Q.  B.  D.  685. 
Instraments  executed  out  of 
England  or  Ireland  may  be 
posted  within  one  week  after 
execution,  and  registered  within 
seven  days  after  arrival  in  the 
ordinary  coarse  of  post ;  see  stat 
50  &  51  Vict.  0.  57,  s.  5.  The 
register  is  open  to  public  inspec- 
tion and  search;  s.  12.  When 
the  place  of  business  or  residence 
of  the  debtor,  who  is  a  party  to 
such  an  instrument,  is  outside 
the  London  bankruptcy  district,  a 
copy  of  the  instrument  is  trans- 
mitted by  the  registrar  to  the 
registrar  of  the  county  court  of 
the  district  in  which  such  place 
of  business  or  residence  is  situate, 
and  is  filed  by  the'latter  in  a  local 
register,  also  open  to  public 
search ;  s.  13. 
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or  inBtrument  entered  into  for  the  purpose  of  carrying 
on,  winding  up,  or  disposing  of  a  debtor's  business  with 
a  view  to  the  payment  of  his  debts.  And  every  trustee 
under  any  such  instrument  is  now  required  to  transmit, 
in  January  in  each  year,  an  account  of  his  receipts  and 
payments  as  such  trustee  to  the  Board  of  Trade  (s). 


SUtntory 
provinons  to 
make  arrange- 
ments 
binding  cm 
aU  creditors. 


Bankraptcj 
Act,1883« 


Provision  was  made  by  several  bankruptcy  statutes 
of  the  present  reign  for  rendering  arrangements  for 
composition  or  liquidation,  made  between  a  debtor  and 
a  majority  of  his  creditors  in  number  and  value,  binding 
on  all  his  creditors,  without  the  necessity  of  their  taking 
proceedings  in  bankruptcy  against  him  (t).  But  under 
the  present  Bankruptcy  Act,  no  composition  or  scheme 
of  arrangement  with  creditors  can  be  initiated  imtQ 
proceediugs  have  been  taken  in  bankruptcy  by  the 
presentation  of  a  hanJcruptcy  petition,  the  making  of 
a  receiving  order  by  the  Court,  and  the  holding  of  a 
first  meeting  of  creditors  in  consequence  thereof  (t^). 
It  is  thought  therefore  that  the  provisions  of  the  Act 
relating  to  the  acceptance  by  creditors  of  a  com- 
position, or  their  assent  to  a  scheme  of  arrangement, 
will  be  more  properly  dealt  with  in  the  chapter  on 
Bankruptcy. 


Agreement 

toaooept 

oompontion. 


Under  the  present  law,  then,  an  agreement  between 
a  man  and  any  two  or  more  of  his  creditors,  that  they 
shall  accept  the  payment  of  a  composition  in  satisfaction 
of  the  debts  due  to  them  (re),  is  binding,  if  made  with- 
out any  fraud  on  the  part  of  the  debtor,  upon  those 


(ff)  Stat.  58  k  54  Vict.  c.  71,  a. 
25  (2  b);  see  rules  theremider, 
W.  N.  18th  Dec.,  1890. 

(0  Seestots.  7  &  8  Vict  O.70; 
12  &  13  Vicio.  106,  8.  224 :  24  & 
25  Vict  c.  184,  ■.  192;  82  &  83 
Vict,  c  71,  Bi.  125, 126. 

(u)  See  sUts.  46  ^  47  Vict.  c. 
52,  M.  5, 15, 18,  amended  by  58  ^ 


54  Vict  a  71,  s.  8. 

(x)  See  ofifo,  pp.  166,  232.  The 
agreement  by  each  indifidnal  to 
fflve  np  part  of  his  claim  is  a  suf- 
ficient ounsideration  to  suppoit 
such  an  agreement ;  Parke,  B.,  4 
Ex.  760;  Jessel,  M.  R.,  19  Ob.  D. 
400. 
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creditors  who  enter  into  it  {y) ;  provided  that  the  agree- 
ment, if  in  writing,  be  duly  registered  and  stamped 
under  the  Deeds  of  Arrangement  Act,  1887  («).  But 
no  agreement  for  the  acceptance  of  a  composition,  or 
otherwise  for  the  liquidation  of  a  debtor's  afGstirs,  can 
now  be  made  to  bind  any  creditor,  who  does  not  assent 
thereto,  except  in  proceedings  under  the  Bankruptcy  Act, 
1883  (a).  Thus,  if  a  debtor  make  any  such  arrange- 
ment with  the  majority  of  his  creditors,  and  commit 
any  act  of  bankruptcy  in  carrying  out  the  terms  of  the 
arrangement,  a  creditor,  who  has  not  assented  thereto, 
may  take  proceedings  to  have  the  debtor's  estate  ad- 
ministered in  bankruptcy  (6).  But  a  creditor  who  has 
acquiesced  in  and  taken  some  benefit  under  an  arrange- 
ment for  composition,  will  not  be  permitted  to  commence 
proceedings  in  bankruptcy  against  the  debtor,  founded 
upon  an  act  of  bankruptcy  committed  in  carrying  out 
the  arrangement  (c).  The  acts  of  bankruptcy  are 
enumerated  in  the  next  chapter  ((£). 

The  payment  of  a  composition  is  sometimes  guaranteed 
by  some  friends  of  the  debtor  as  his  sureties  («),  and 
when  payment  is  made,  a  release  of  all  demands  is  given 
by  the  creditors.  If,  however,  a  man's  creditors  should 
agree  to  accept  a  composition  to  be  paid  within  some 
specified  time,  and  the  composition  should  not  be 
punctually  paid,  the  creditors  will  no  longer  be  restrained 
from  proceeding  to  enforce  the  full  payment  of  their 
debts  (/).    Such  creditors  as  hold  security  for  their 

(y)  jVormanT.  27kompMm,4Ex.  Yiot  c.  52,  8.  6;  and  see  next 

755;  (Jareyy.  BarreU,  4  C.  P.  D.  chapter. 

379;  Bee  JSx  parte  Mflner,  16  Q.         (o)  Exparie  AUop,  1  De  0.,F. 

B.  D.  605.  &  J.  289;  Ex  parte  Stray,  L.  R. 

(s)  See  ante,  p.  237.  2  Gh.  874;  Be  Bnndley,  1906,  1 

(a)  Stat  46  A  47  Yiot.  c.  52.  K.  B.  877 ;  of.  ^  MilU,  <b.  389. 

(6)  Ex  parte  Dixon,  13  Q.  B.  D.         (d)  Pwt,  pp.  243—246. 
118;  Ex  parte  Oram,  15  Q.  B.  D.         («)  See  Ex  parte  Hudeon,  Be 

899.    Such  proceedings  must  be  Walion,  22  Gh.  D.  773. 
taken  within  three  months  after         (/)  Oranley  t.  Hillary,  2  M.  & 

the  act    of  bankruptcy,  or   the  S.  120;  Mellish,  L.  J.,  J?e  J7a(ton| 

arrangement  cannot  be  set  aside  L.  B»  7  Oh.  723, 726. 
on  that  account;   Btat.  46  &  47 
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debts  should  openly  stipulate  that  their  securities  are 
not  to  be  affected  {g) ;  and  such  a  stipulation  will  be 
sufficient  to  preserve  them  Qi),  But  any  secret  agree- 
ment between  the  debtor  and  a  creditor,  by  which  he 
is  to  have  any  advantage  over  the  others,  in  order  to 
induce  him  to  agree  to  the  composition,  is  evidently  a 
fraud  on  the  other  creditors,  and  as  such  is  absolutely 
void(i),  and  prevents  the  creditor  who  is  party  to  it 
from  suing  for  his  share  in  the  composition  (fc). 


creditc 


Ab  to  the  position  of  a 
Bitor,  who  has  retained  a 
security  for  part  of  his  debt  and 
received  his  share  of  the  composi- 
tion for  the  balance,  see  SociA^ 
0€n^raU  de  Paris  ▼.  Geen,  8  App. 
Cas.  606;  Bainea  v.  Wright,  16 
Q.  B.  D.  330. 

{h)  Ni^hoUi  V.  Norri$,  3  B.  & 
Ad.  41 ;  Ex  parte  Olendiiining^ 
Buck,  517:  Lee  v.  LoekhaH,  3 
Mylne  &  Craig,  302;  CttUtny- 
toortk  ▼.  Lloyd,  2  Beav.  385,  and 
the  oases  oollected,  p.  395 ;  Bu§k 
V.  Shipman,  14  Sim.  239. 
(t)  Leiee$Ur  v.   Stm,  4  East, 


372;    Knight   t.  Hunt,  6   Bing. 
432 ;  30  R.  R. 692;  Pendletmry  y. 
WaUcer,    4  Yoo.   A    Ooll.    424 
AUager  v.  SpMing,  4  N.  C.  407 
Higgins    v.    Pitt,    4    Kx.     312 
Pieger  t.  Browne,  28  Beav.  891 
Mare   Y.    Warner,   8  Giff.  100 
Mare  v.  Earle,  3  Giff.  108.    See 
also  Ex  parte  Barrow,  Be  Andrews, 
18  Gh.  D.  464,  471;    Ex  parU 
MUner,  15  Q.  B.  D.  60.5. 

(h)  Howden  r.  Haigh,  11  A.  ft 
E.  1033;  Ex  parU  OHver,  4  De 
G.  &  Sm.  354.  See  Atkinaon  y. 
l>eii&y,  7  H.  &  N.  984. 
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CHAPTEE  IV. 

OP  BANKBUPTCY. 

As  we  have  seen  (a),  a  debt  may  be  discharged  under  P"®^?'^!^ 
the  law  of  bankruptcy.  When  a  debtor  is  made  bank-  bSikruptoj. 
rupt,  he  gives  up  all  his  property  to  his  creditors,  to  be 
divided  rateably  amongst  them ;  and,  if  his  behaviour 
has  been  free  from  serious  blame,  he  obtains  a  discharge 
from  past  liabilities.  Bankruptcy  was  formerly  con- 
sidered as  a  crime,  and  in  the  earliest  Bankruptcy  Acts 
the  bankrupt  was  called  "the  offender " (6).  But  in 
modern  times  bankruptcy  has  been  looked  upon  as  the 
proper  remedy  for  traders  in  embarrassed  circumstances ; 
and  persons  not  engaged  in  trade  have  been  enabled 
to  avail  themselves  of  this  resource. 

The  law  of  bankruptcy  was  created  by  statute.  It  Early 
was  introduced  by  an  Act  of  Henry  VIII.  (c),  but  was  st^utes! 
almost  entirely  altered  by  an  Act  of  Elizabeth  (d),  and 
was  again  re-cast  by  statutes  of  James  I.  (e).  These 
statutes  were  amended  by  many  others,  passed  at  various 
times  (/  ) ;  but  they  continued  to  form  the  foundation  of 
the  law  of  bankruptcy,  until  they  were  repealed,  together 
with  all  the  Acts  amending  them,  by  statutes  passed  in 
the  years  1824  and  1825  (g).  The  bankruptcy  law  was 
entirely  reconstituted  in  the  years  1825  (h),  1849  (i), 
1869(A),  and  1883  (i);  and  is  now  contained  in  the 
Bankruptcy  Act,  1883  (/),  amended  principally  by  Acts 

(a)  Ante,  pp.  198,  231,  235.  16,  s.  1. 

(6)  2  Black.  Oomm.  471.  (a)  Stats.  5  Geo.  IV.  o.  98;  6 

(c)  Stat.  34  &  35  Hen.  VIII.      Geo.  IV.  a  16. 

c.  4.  (/*)  Stat.  6  Geo.  IV.  a  16. 

(d)  Stot.  13  Eliz.  c.  7.  (t)  Stat.  12  &  13  Vict.  c.  106. 
(«)  StatB.  1  Jao.  I.  c.  15 :    21  (ft)  Stat  32  &  33  Vict.  o.  71. 

Jac  1.  o.  19.  (n  Stat,  4^  *  47  Vict  o.  52. 

(/)  See   Stat.  6  Geo.  IV.    c. 

W.P.P.  16 
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of  1888  (m)  and  1890  (n),  and  in  the  Bankruptcy  Bales, 
1886  (o)  and  1890  (p),  made  under  powers  given  by  the 
Act  of  1883(3). 


PenoiiB  sub- 
ject to  bank- 
niptoy  laws. 


Alien. 


Married 
woman. 


Infiftnt. 


Lnnatio. 


As  a  general  rule,  all  debtors  are  now  liable  to  be 
made  bankrupt.  This  has  been  the  law  since  the 
Bankruptcy  Act,  1861,  came  into  operation  (r).  Before 
that  time  traders  only  were  subject  to  the  bankruptcy 
laws.  An  alien  is  within  the  bankrupt  law  with 
respect  to  any  act  of  bankruptcy  oommitted  by  him 
within  the  jurisdiction  of  the  English  Courts,  or  intended 
to  operate  according  to  English  law,  but  not  other* 
wise  («).  A  married  woman  carrying  on  trade  for  her 
separate  use  by  the  custom  of  London  (t),  or  whilst  her 
husband  was  undergoing  sentence  of  transportation,  has 
always  been  liable  to  be  made  bankrupt  («).  And  by 
the  Married  Women's  Property  Act,  1882,  every  married 
woman  carrying  on  a  trade  separately  from  her  husband 
shall,  in  respect  of  her  separate  property,  be  subject  to 
the  bankruptcy  laws  in  the  same  way  as  if  she  were  a 
feme  8ole(x),  But  a  married  woman  is  not  otherwise 
subject  to  the  bankrupt  law,  even  though  she  have 
separate  estate  (y).  It  appears  that  an  infant  under  the 
age  of  twenty-one  years  cannot  be  a  bankrupt,  because 
by  the  law  of  England  he  cannot  be  made  liable  on 
contracts  entered  into  by  him  in  the  course  of  trade  or 
otherwise,  except  for  necessaries  (2;).    It  is  a  question 


(m)  Stat.  51  &  52  Vict,  a  02. 

(n)  Stat  58  &  54  Vict.  o.  71. 

(0)  W.  N.  30th  Oct.,  1886,  snp- 
plement 

(p)  W.N.  IStli  Dec.,  1890. 

(9)  Stat  46  ft  47  Vict,  c  52, 
B.  127. 

(r)  See  stats.  24  ft  25  Yictc. 
184,  s.  69;  32  ft  88  Vict.  o.  71, 
B.6;  46  ft  47  Vict.  c.  52,  s.  4. 

(0  Cooke  Y.  Charle$  A,  Vogder 
Co.,  1901,  A.  0.  102, 112. 

(0  Ex  parU  CarringUm,  1  Atk. 

(u)  Ex  parte  Frank»,  7  Bing. 


762;  IM.  ft  Scott,  1. 

(x)  Stat.  45  ft  46  Vict,  c  75,  s. 
1,  Bub-s.  5,  preserved  by  46  ft  47 
Vict.  c.  52,  8. 152 :  see  Be  Lynes, 
1893.  2  Q.  B.  113;  Be  HeUby,  10 
Times  L.  R.  87;  Be  Wheeler'e 
SeUlemeni,  1899,  2  Ch.  717;  Be 
Wordey,  1901, 1  K.  B.  309. 

(y)  Ex  parte  /onet,  Jn  re 
Chiseell,  12  Gh.  D.  484;  Be  a 
debtor,  1898,  2  Q.B.  576. 

(s)  BeiUm  t.  Hodgee^  9  Biog. 
865,  870;  stol  37  ft  88  Vict.  o. 
62,  anU,  p.  158 ;  B,  T.  Wilmm, 
5  Q.  B.  D.  28 ;  Jfo  parte  Jome$, 
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whether  a  lunatic  can  be  made   bankrupt  (a).      If  a  persona 
person  having  privilege  of  Parliament  commits  an  act  |»av»ngprivi- 
of   bankruptcy,  he    may  be    dealt    with    nnder    the  liamont 
Bankruptcy  Act,  1883,  in  like  manner  as  if  he  had 
not  such  privilege  (b), 

A  person  becomes  liable  to  be  adjudged  bankrupt  Aotsofbank- 
by  committing  an  act  of  hanhruptcy.    By  the  Bank-  "^  ^' 
ruptcy    Act,    1883  (c),  a  debtor  commits  an   act   of 
bankruptcy  in  each,  of  the  following  cases : — 
(a.)  If  in  England  or  elsewhere  he  makes  a  con- 
veyance or  assignment  of  his  property  to  a 
trustee  or  trustees   for    the  benefit    of   his 
creditors  generally  (rf) : 
(b.)  If  in  England  or  elsewhere  he  makes  a  fraudulent 
conveyance,  gift,  delivery,  or  transfer  of  his 
property,  or  of  any  part  thereof  («) : 
(c.)  If  in  England  or  elsewhere  he  makes  any  con- 
veyance or  transfer  of  his  property  or  any  part 
thereof,  or  creates  any  charge  thereon-  which 


Bb  Jone$,  18  Ch.  D.  109 ;  LooM 
T.  Beauehamp,  189i,  A.  G.  607, 
611. 

(a)  See  Be  Farnham,  1895,  2 
Ch.  799. 

(b)  Stat  46  &  47  Yiot.  e.  52, 
B.  124.  The  same  law  prevailed 
under  the  Acts  of  1869,  1861, 
1849,  and  1825 ;  stats.  32  &  33 
Viet  c.  71,  B.  120 ;  24  &  25  Vict, 
c.  134, 8.  69 :  12  &  13  Yiot  a  106, 
B.  66;  6  Geo.  TV.  c.  16,  s.  9. 
Traders  haying  priyilege  of  par- 
liament were  first  ezpresslj  de- 
clared to  be  sabject  to  the 
bankmpt  laws  by  stat  4  Geo.  III. 
c.  33.  JBut,  independently  of  the 
express  proTisions  of  the  various 
bankruptcy  statutes,  a  person, 
who  enjoys  privilege  of  parlia- 
ment, is  not  thereby  exempted 
from  liability  to  be  adjadged 
bankrupt;  Bz  parte  Meymot^  1 
Atk.  196,  201 ;  Duhe  of  Neuh 
dastle   V.    Morrii,  L.   B.    4   H. 


L.66I. 

(c)  Stat.  46  &  47  Vict  c.  52, 
S.4. 

(d)  See  Bs  Spaekman,  24  Q. 
B.  D.  728 :  Be  Hughee,  1893, 1 
Q.  B.  595;  of.  Be  PhiUips,  1900, 
2  Q.  B.  329.  This  was  first  ex- 
pre$$ly  made  an  act  of  bankruptcy 
by  Stat.  32  &  38  Vict  c.  71,  s.  6. 
Before  the  Act  of  1869,  a  con- 
veyance of  all  a  man's  property 
to  trustees  for  the  benefit  of  his 
creditors  generally  was  held  to 
be  an  act  of  bankruptcy,  as  being 
a  fraudulent  conveyance;  see 
ante,  p.  236,  and  cases  citod  in 
note  (n)  thereto. 

(e)  This  was  made  an  act  of 
bankruptcy,  as  to  traders,  by 
stats.  1  Jac.  I.  c.  15,  s.  2;  6 
Geo.  IV.  c.  16,  s.  3 ;  12  &  13  Vict 
c.  106,  8.  67 ;  as  to  non-traders, 
by  stat  24  &  25  Vict  c.  134,  s. 
70 ;  as  to  all  debtors,  by  stat  32 
&  33  Vict  c.  71,  s.  6. 
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would  under  this  or  any  other  Act  be  void  as 
a  fraudulent  preference  if  he  were  adjudged 
bankrupt^/): 

(d.)  If  with  intent  to  defeat  or  delay  his  creditors  he 
does  any  of  the  following  things,  namely, 
departs  out  of  England,  or  being  out  of 
England  remains  out  of  England  {g\  or 
departs  from  his  dwelling-house,  or  otherwise 
absents  himself  (A),  or  begins  to  .keep  house  (t) : 

(e.)  If  execution  against  him  has  been  levied  by 
seizure  of  his  goods  under  process  in  an  action 
in  any  Court,  or  in  any  civil  proceeding  (A)  in 
the  High  Court,  and  the  goods  have  been 
either  sold(/),  or  held  by  the  sheriff  for 
twenty-one  days  (m) : 

(f.)  If  he  files  in  the  Court  a  declaration  of  his 
inability  to  pay  his  debts  or  presents  a  bank- 
ruptcy petition  against  himself  (n): 


(/)  This  was  first  made  an 
act  of  bankruptoy  by  the  Act  of 
1883.  Before  that  Act,  an  act, 
which  might  be  avoided  as  a 
fraudulent  preference,  was  not  an 
aot  of  bankniptoy  unless  it  were 
void  as  a  fraudulent  oonveyance ; 
Ex  pariB  Stvi^m,  Be  Wilk%n9on^ 
17  Ch.  D.  68.  68. 

(g)  This  was  made  an  act  of 
bankruptcy,  as  to  traders,  by 
stats.  13  Elic.  c  7,  s.  1 ;  1  Jao.  I. 
c  15,  s.  2:  6  Geo.  IV.  o.  16, s.  3  ; 
12  &  18  Vict  0.  106,  s.  67:  as  to 
non-traders,  by  stat.  24  &  25  Vict 
o.  134,  s.  70 ;  as  to  all  debtors,  by 
Stat  32  &  33  Vict.  o.  71,  s.  6. 
See  Ez  parte  Brandon,  Be  Trenehy 
25  Oh.  D.  600. 

(h)  Before  the  Act  of  1883, 
this  was  an  act  of  bankruptcy  in 
the  case  of  traderg  only.  See 
stats.  13  Eliz.  c.  7,  s.  1 ;  1  Jac.  I. 
©.15,s.  2;  6  Geo.  IV.  c.  16,  8.  3; 
12  &  13  Vict.  o.  106,  B.  67 ;  32  & 
33  Vict  c  71,  s.  6;  Ex  parte 
M"  George,  Be  Stevens,  20  Oh.  D. 
697. 

(i)  Before  the  Act    of    1869, 


this  was  an  aot  of  bankruptcy  in 
the  case  of  traders  only ;  by  that 
Act  in  the  case  of  all  debtors 
(see  enactments  oited  in  preced- 
ing note). 

(k)  See  Ez  parte  Oauetuian 
'Trading  Corporation,  1896,  1 
Q.  B.  368. 

(0  See  Be  FoUowt,  1895,  2 
Q.  B.  521,  as  to  interpleader. 

(m)  Stat  63  &  64  Viot  c.  71, 
s.  1 ;  see  Bume*  Tnutee  ▼.  Brown, 
1895,  1  Q.  B.  324;  Be  North, 
1895,2Q.B.264.  This  was  flrat 
made  an  aot  of  bankruptcy  in 
the  case  of  all  debtors  by  the  Aot 
of  1883.  Under  the  Acts  of  1 869 
and  1861  the  seizure  and  sale  of 
the  goods  of  a  tr<ider  on  an  exe- 
cution for  50/.  or  upwards  was  an 
act  of  bankruptcy ;  stats.  32  &  33 
Vict  c.  71,  s.  6 ;  24  &  25  Vict  o. 
134,  B.  73. 

(n)  These  were  acts  of  bank- 
ruptcy under  the  Aots  of  1869 
and  1861,  in  the  case  of  all 
debtors,  and  under  the  Act  of 
1849  in  the  case  of  traders ;  atats. 
32  &  33  Vict  c.  71,  s.  6 ;  JEe  parte 
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(g.)  If  a  creditor  (o)  has  obtained  a  final  judgment  (p) 
against  him  for  any  amount,  and  execution 
thereon  not  having  been  stayed,  has  served  on 
him  in  England,  or,  by  leave  of  the  Court, 
elsewhere,  a  bankruptcy  notice  under  this 
Act  (j),  requiring  him  to  pay  the  judgment 
debt  in  accordance  with  the  terms  of  the  judg- 
ment, or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  Court,  and 
he  does  not,  within  seven  days  after  service  of 
the  notice,  in  case  the  service  is  effected  in 
England,  and  in  case  the  service  is  effected 
elsewhere,  then  within  the  time  limited  in  that 
behalf  by  the  order  giving  leave  to  effect  the 
service,  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  Court  that  he  has 
a  counter-claim,  set-off  or  cross  demand  which 
equals  or  exceeds  the  amount  of  the  judgment 
debt,  and  which  he  could  not  set  up  i^ 
the  action  in  which  the  judgment  was  ob- 
tained (r). 


Duianan,  Be  BUseU,  L.  B.  6  Ch. 
605 ;  24  &  25  Viot.  c.  194,  bs.  72, 
86;  12  &  13  Yiot.  o.  106,  ss.  70, 
76,93.  Filing  a  declaration  of 
insolyenoy  was  flnt  made  an  act 
of  baDkrnptcy  by  stat.  6  Geo.  IV. 
c.  16  8.  6w  A  trader  was  first 
enabled  to  present  a  bankruptcy 
petition  against  bimself  by  stat. 
7  &  8  Viot.  0. 96,  s.  41. 

(o)  Including  any  person  who 
is  for  the  time  being  entitled  to 
enforce  a  final  Judgment ;  stai 
53  &  54  Vict.  c.  71, 8.1. 

(v)  Bee  Ex  parte  Chinery,  12 
Q.  B.  D.  342 :  ^  parte  SehmUz, 
Be  Cbftm,  ib.  509;  Ex  parte 
Moore,  Be  FaUhfuU,  14  Q.  B.  D. 
627 ;  Be  Bintiead,  1893,  1  Q.  B. 
199. 

(q)  See  Stat  46  &  47  Vict.  c. 
52,  8.  4,  Bub-s.  2;  Bankruptcy 
Rules,  1886,  Nos.  136—142 ;  Be 
Low,  1891, 1 Q.  B.  147 ;  Be  ChUd, 


1892,  2  Q.  B.  77 ;  i20  Hotoe«,  ib» 
628. 

(r)  See^PoiM2/,1891,2Q.B. 
324;  Be  Fraeer,  1892,  2  Q.  B. 
G3S;  BeH.  B.,  1904, 1  E.  B.  94. 
In  the  like  acts  of  bankruptcy 
under  the  Acts  of  1869  and  1861, 
a  difference  was  made  between 
traders  and  non-traders :  see  stats. 
32  &33  Vict.  c.  71,  8.6;  24  &  25 
Vict.  c.  134,  88.  76— 85.  PaUure 
to  satisfy  a  debt,  after  summons 
duly  issued,  was  first  made  an  act 
of  bankruptcy  in  the  case  of 
traders  having  nrivUege  ofParlia^ 
ment  (who  could  not  be  arrested 
for  debt)  by  stat.  4  Geo.  IH.  c.  33 
(so  also  under  6  Geo.  IV.  c.  16, 
88.  10,  11);  in  the  case  of  all 
traders,  by  1  &  2  Vict.  c.  110 
(which  abolished  arrest  on  mesne 
process  in  civil  actions),  s.  8;  12  & 
13  Vict.  0.106,8.72. 
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History  of 
present  acts  of 
mkraptcy. 

Obsolete  acts 
ofbankraptoj. 


.    (h.)  If  the  debtor  gives  notice  to  any  of  his  creditors 

that  he  has  suspended,  or  that  he  is  about  to 

suspend,  payment  of  his  debts  (s). 

If  the  reader  will  look  at  the  notes  appended  to  the 

above  definitions,  he  will  gain  an  idea  of  the  previous 

history  of  every  act  of  bankruptcy  defined  in  the  Act  of 

1883.     Certain  acts  of  bankruptcy,  defined  by  former 

bankruptcy  statutes,  were  omitted  from  the  present  Act 

as  obsolete;  these  are  principally  outlawry  (t),  abolished 

in  civil  proceedings  in  the  year  1879  {u),  and  certain 

acts,  such  as  lying  in  prison  for  debt,  or  escape  from 

such  imprisonment  (x),  which  could  not  be  committed 

after  the  abolition  of  imprisonment  for  debt  at  the 

beginning  of  1870  (y). 


Fraudulent 
oonTeyance^ 
what' 


r° 


We  have  seen  (z)  that  it  has  been  an  act  of  bank-^ 
ruptcy  for  a  person  within  the  bankrupt  laws  to  make 
any  fravdvleni  conveyance  of  his  property,  ever  since 
the  bankruptcy  statute,  1  Jac.  I.  c.  15,  was  passed. 
The  question  of  fraud  sometimes  resolves  itself  into  the 
question  of  the  debtor's  intention  in  making  the  con- 
veyance, and  sometimes  is  concluded  from  the  nature  of 
the  conveyance  itself  (a).  A  hona  fide  intent  to  carry 
on  his  business,  and  to  procure  advances  for  that  purpose, 
will  sustain  a  mortgage  of  the  whole  or  nearly  all  of  the 
debtor's  property  Q)) ;  and  this  is  the  case  even  if  such 


(«)  This  was  first  made  an  act 
of  bankruptcy  by  the  Act  of  1883. 
See  ShtparU  NickoUj  13  Q.  B.  D. 
469;  Ex  parte  Oattler,  ib.  471; 
Crook  ▼.  Morley,  1891,  A.  0.  316; 
SeDaintrey,  1893,2  Q.  B.  116; 
Re  Simmwn,  1894,  1  Q.  B.  433; 
Re  SeoU,  1896,  1  Q.  B.  619 ;  of. 
Clough  Y.  Samuei,  1905,  A.  0. 
442. 

(0  See  stats.  13  Eliz.  c.  7, 
s.  1;  1  Jac.  I.  0.  15,  s.  2;  6 
Geo.  IV.  c  16,  B.  8 ;  12  &  13 
Vict.  c.  106,  s.  67 ;  32  &  33  Vict. 
0.71,8.6. 

(tt)  ArUe,  p.  96,  n.  (/> 


(a)  See  stats.  1  Jac  I.  c.  15, 
s.  2;  21  Jac.  I.  c.  19,  s.  2;  6 
Geo.  IV.  o.  16,  ss.  3,  5;  12  &  18 
Vict.  c.  106,  ss.  67,  69;  24  &  25 
Vict.  c.  134,  8.  71.  As  to  taking 
the  benefit  of  any  statute  for  the 
rdief  of  inaolyent  debtors,  see 
stats.  12  &  13  Vict.  o.  106,  ss.  74, 
75;  24  &  25  Vict  c.  134,  s.  75. 

Cy)  Ante,  p.  206. 

(s)  Ante^  p.  243,  n.  (e). 

(a)  See  Re  Hirth,  1899,  1 
Q.  B.  612. 

(6)  BitUe^one  t.  CMc,  6  E.  & 
B.  296 ;  Ex  parte  Hauxwdf,  Re 
Hemingway^  23  Oh.  D.  626,  638. 
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advances  are  procured  at  the  expense  of  first  securing 
to  the  proposed  lender  a  pre-existing  debt(0).  But  a 
mortgage  of  all  or  nearly  all  the  debtor's  property  for 
simply  securing  a  pre-existing  debt,  is  evidently  a 
fraud  on  the  other  creditors,  and  as  such  is  void  as  a 
fraudulent  convey ance  (rf).  Not  so,  however,  where  a 
substantial  portion  of  the  debtor's  property  is  excepted 
from  the  security,  and  the  conveyance  is  made  under 
pressure  (e). 

When  a  debtor  has  committed  an  act  of  bankruptcy.  Proceedings 
proceedings  in  bankruptcy  must  be   duly  instituted  J!Jiptoj," 
against  him,  in  order  that  he  may  be  adjudged  bankrupt. 
The  first  step  in  these  proceedings  has  always  been  a 
petition  addressed  formerly  to  the  Lord  Chancellor  (/),  Bankruptcy 
afterwards  to  the  Court  of  Bankruptcy  (^),  and  now  to 
the  High  Court  of  Justice,  or  to  a  County  Court  having 
bankruptcy  jurisdiction  (A).    Formerly  such  a  petition 
could  only  be  presented  by  a  creditor  (i).     But  the 
provisions  of  an  Act  of  the  year  1844,  enabled  a  man 
to  present  a  bankruptcy  petition  against  himself  (A;); 
and  all  the  subsequent  bankruptcy  statutes  have  con- 
tained similar  provisions  (/).      The   Bankruptcy  Act, 


(o)  Penndl  y.  Beffnolds,  II  C. 
B.  N.  S.  709:  Ex  paHe  Winder, 
Be  WinatafOey^  1  Ch.  D.  290; 
affirmed  on  appeal,  Ex  parte 
Sheen,  Be  Witutanleyj  I  Oh.  D. 
560;  Ex  parU  EUU,  In  re  EUU, 
2  Gh.  D*  797 ;  Ex  parte  Oamee, 
I*  re  Bamford,  12  Gh.  D.  814; 
Ex  parte  WUkineon,  Be  Berry, 
22  Gb.  D.  788 ;  Ex  parte  Johneon, 
Be  Chapman,  26  Gh.  D.  338. 

(d)  Smiih  T.  Cannon,  2  E.  &  B. 
35 ;  Ex  parte  Foxley,  In  re  Mor$e, 
L.  B.  8  Gh.  515 ;  Bhi  parte  Trevor, 
In  re  Burghardt,  1  Gh.  D.  297; 
Ex  parte  Cooper,  Be  Baum,  10 
Gh.  D.  318:  Ex  parU  Payne,  Be 
Croee,  11  Gh.  D.  539;  Ex  parte 
Dann,  Be  Parker,  17  Gh.  D.  26 ; 
Ex  parte  Chaplin,  Be  Sinclair, 
26  Gh.  D.  319. 

(e)  Smith  V.   Timme,  I  H.  & 


G.  319. 

(/)  Stats.  13  Elus.  c.  7,  s.  2 ; 
6  Geo.  lY.  o.  16,  s.  12;  1  &  2 
Wm.  lY.  c.  56,  8.  12;  2  Black. 
Gomm.  480. 

(g)  Stats.  12  &  13  Vict.  c.  106, 
B.  89;  24  &  25  Viot  o.  184,  s.  88 ; 
32  &  33  Vict  o.  71,  ss.  4,  8,  59. 

(K)  Stat.  46  ft  47  Vict.  o.  52, 
8.  92 ;  see  8.  100. 

(t)  See  2  Black.  Gomm.  480; 
Btat.  6  Geo.  lY.  c.  16. 

(k)  Stat  7  ft  8  Vict.  c.  96, 
8.  41,  applying  to  traders  only. 

(0  Stats.  12  ft  13  Vict.  o.  106, 
8. 93  (as  to  traders) ;  24  ft  25  Vict, 
o.  134,  B.  86  (as  to  all  debtors) ; 
32  ft  33  Vict.  c.  71,  s.  125.  See 
Be  Painter,  1895, 1  Q.  B.  85 ;  Be 
Hancock,  1904,  1  K.  B.  585;  et. 
Be  BetU,  1901,  2  K.  B.  89. 
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1883,  now  enacts  that,  subject  to  the  conditions  therein 
specified,  if  a  debtor  commits  an  act  of  bankruptcy,  the 
Court  may,  on  a  lanhruptcy  petUimi  being  presented, 
either  by  a  creditor  or  by  the  debtor,  make  an  order, 

Beoeiying        ^  ^^  -^.ct  called  a  reedving  order,  for  the  protection  of 

order.  the  estate  (m). 

which  creditOT      -^  creditor  shall  not  be  entitled  to  present  a  bank- 
may  petition,    ruptcy  petition  against  a  debtor  unless — 

(a.)  The  debt  owing  by  the  debtor  to  the  petitioning 
creditor,  or,  if  two  or  more  creditors  join  in 
the  petition,  the  aggregate  amount  of  debts 
owing  to   the  several  petitioning    creditors 
amounts  to  fifty  pounds,  and 
(b.)  The  debt  is  a  liquidated  sum,  payable  either  im- 
mediately or  at  some  certain  future  time,  and 
(c.)  The  act  of  bankruptcy  on  which  the  petition  is 
grounded  has  occurred  within  three  months 
before  the  presentation  of  the  petition,  and 
(d.)  The  debtor  is  domiciled  in  England  (ti),  or,  within 
a  year  before  the  date  of  the  presentation  of 
the  petition,  has   ordineorily  resided  or  had 
a  dwelling-house  or   place   of   business   in 
England  (o). 
^^^^  If  the  petitioning  ci'editor  is  a  secured  creditor,  he 

must,  in  his  petition,  either  state  that  he  is  willing  to 
give  up  his  security  for  the  benefit  of  the  creditors  in 
the  event  of  the  debtor  being  adjudged  bankrupt,  or 
give  an  estimate  of  the  value  of  his  security.  In  the 
latter  case,  he  may  be  admitted  as  a  petitioning  creditor 
to  the  extent  of  the  balance  of  the  debt  due  to  him 
after  deducting  the  value  so  estimated,  in  the  same 
manner  as  if  he  were  an  unsecured  creditor  (p).     A 

(m)  Btat.  46  &  47  Yiot.  o.  52,  (o)  Be  Hecquard,  24  Q.  B.  D. 

B.  5.  71 ;  Bee  ante,  p.  242,  and  n.  («). 

(fi)  Not  in  Sootland  or  Ireland ;  ( o)  Stat.  46  &  47  Yiot  o.  52, 

B»  parU  Cunningham,  13  Q.  B.  n.  6.     Qee  Be  Vautin,  1899,  2 

D.  418;  Bee  £b  parte  Same,  16  Q.    B.    549  ;   i20   Button,  1905, 

Q.  B.  D.  522.  1  K.  B.  602. 
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creditor's  petition  shall  be  verified  by  affidavit,   and  Procoodings 
served  in  the  prescribed  manner  (g-).    At  the  hearing  ^[^^?g'^" 
the  Court  shall    require  proof  of   the  debt  of   the  petition, 
petitioning  creditor,  of  the  service  of  the  petition,  and 
of  the  act  of  bankruptcy,  or,  if  more  than  one  act  of 
bankruptcy  is  alleged  in  the  petition,  of  soioe  one  of 
the  alleged  acts  of  bankruptcy,  and,  if  satisfied  with  the 
proof,  may  make  a  receiving  order  in  pursuance  of 
the  petition  (r).    A  debtor's  petition  shall  allege  that  Debtor's 
the  debtor  is  unable  to  pay  his  debts,  and  the  presenta-  SJjer  thewoa 
tion  thereof  shall  be  deemed  an  act  of  bankruptcywith- 
out  the  previous  filing  by  the  debtor  of  any  declaration 
of  inability  to  pay  his  debts,  and  the  Court  shall  there- 
upon make  a  receiving  order  («).     Neither  a  creditor's 
nor  a  debtor's  petition  shall,  after  presentment,  be 
withdrawn  without  the  leave  of  the  Court  (t).     If  the  Petition, 
debtor  against  or  by  whom  a  bankruptcy  petition  is  pj^tedj^ 
presented  has  resided  or  carried  on  business  within  the 
London  bankruptcy  district  as  defined  by  the  Act  (u) 
for  the  greater  part  of  the  six  months  immediately 
preceding  the  presentation  of  the  petition,  or  for  a 
longer  period  during  those  six  months  than  in  the 
district  of  any  County  Court,  or  is  not  resident   in 
England,  or  if  the  petitioning  creditor  is  unable  to 
ascertain  the  residence  of  the  debtor,  the  petition  shall 
be  presented  to  the  High  Court.    In  any  other  case  the 
petition  shall  be  presented  to  the  County  Court  for 
the  district  in  which  the  debtor  has  resided  or  carried 
on  business  for  the  longest  period  during  the  six  months 
immediately  preceding  the  presentation  of  the  petition. 
But  these  provisions  shall  not  invalidate  a  proceeding 
by  reason  of  its  being  taken  in  a  wrong  Court  (oj). 

On  the  making  of   a  receiving  order  an    official  Effect  of 

reoeiying 
(a)  Sect.  7,  sab-s.  1 ;  see  rales      148—147, 157.  order. 

(1886)  143—156.  (<)  Sects.  7  (sub-s.  7),  8. 

(r)  Beet.  7,  sab-s.  2 ;  see  rales         (u)  See  s.  96. 

(1886)  157—169.  (x)  Sect.  95 ;   see  rnle  (1886) 

(0  Sect.  8;   see  roles  (1886)      145;  Be  Frenehy  24  Q.  B.  D.  68. 
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receiver  shall  be  thereby  constituted  receiver  of  the 

property  of  the  debtor,  and  thereafter,  except  as  directed 

by  the  Act,  no  creditor  to  whom  the  debtor  is  indebted 

in  respect  of  any  debt  provable  in  bankruptcy  shall 

have  any  remedy  against  the  property  or  person  of  the 

debtor  in  respect  of  the  debt,  or  shall  commence  any 

action  or  other  legal  proceedings  unless  with  the  leave 

of  the  Court,  and  on  such  terms  as  the  Court  may 

impose.    But  this  enactment  shall  not  affect  the  power 

S^.jed  of  any  secured  creditor  to  realise  or  otherwise  deal  with 

his  security  in  the  same  manner  as  he  would  have  been 

entitled  to  realise  or  deal  with  it  if  this  enactment  had 

Official  not  been  passed  (y).    The  Bo^rd  of  Trade  are  empowered 

'®^*^®"'         to  appoint  such  persons  as  they  may  think  fit  to  be 

official  receivers  of  debtors'  estates  {z) ;  and  an  official 

receiver  for  the  bankruptcy  district  of  the  High  Court, 

and  official  receivers  for  the  bankruptcy  districts  within 

the   jurisdiction    of   the    County    Courts,  have   been 

appointed  accordingly  (a).    Official  receivers  act  under 

the  general  authority  and  directions  of  the  Board  of 

Trade,  but  are  also  officers  of  the  Courts  to  which  they 

Special  ^^  respectively  attached  (2).    The  official  receiver  is 

manager.         empowered,  on  the   application    of   any  creditor,  to 

appoint  a  special  manager  of  the  debtor's  estate  to  act 

Interim  until  a  trustee  is  appointed  (5).    The  Court  has  power 

"**^^'®'*  at  any  time  after  the  presentation  of  a  bankruptcy 

petition,  and  before  a  receiving  order    is    made,  to 

appoint  the  official  receiver  to  be  interim  receiver  of 

Staying  the  debtor's  property  (c).    And,  at  any  time  after  the 

proceBB  presentation  of  such  a  petition,  the  Court  may  stay 

*^^J*  any  action,  execution,  or  other  legal  process  against  the 

(y)  Sect.  9;  Bee  ;2e  Eyley,  15  1884,  W.  N.  5th  January,  1884. 

Q.  B.  D.  829;  Re  Manning,  80  (6)  Stat.  46  &  47  Yiot.  o.  52, 

Gil.  D.  480  ;  Rhode$  v.  Davown,  s.   12 ;  Re  A.  B.  A  Co,  (No.  2), 

16  Q.  B.  D.  548 :  120  GuednOa,  1900, 2  Q.  B.  429. 

1905,  2  Oh.  831.  (c)  Sect.  10  (1) ;  Re  A.B.ACo 

(z)  Sect.  66.  (No.  2),  1900,  2  Q.  B.  429. 

(a)  See  Order  of  iBt  January, 
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property  or  person  of  the  debtor  (rf).  Notice  of  every  Adyertise. 
receiving  order  is  required  to  be  duly  gazetted  and  ^^l^ 
advertised  («).  order. 


Aj3  soon  as  may  be  after  the  making  of  a  receiving  First  meeting 
order,  a  Jirst  meeting  of  creditors  is  held  in  accordance  ®^<^'®^*^"' 
with  the  Act  (/).     And  a  debtor  against  whom  a 
receiving  order  is  made,  is  required  to  make  out  a  Debtor's 
Btatemmt  of  his    affairs  in  the  prescribed  form  (5');  j;^^®"*''^ 
and  abo  has  to  undergo  a  public  examination  in  Court  pabUc  exami- 
with  regard  to  his  aflBgdrs  (A).     And  if  the  creditors  at  J*^^"  ^^ 
the  first    meeting,  or    any  adjournment    thereof,  by 
ordinary  resolution  resolve  that  the  debtor  be  adjudged 
bankrupt,  or  pass  no  resolution,  or  if  the  creditors  do 
not  meet,  or  if  a  composition  or  scheme  is  not  accepted 
or  approved  in  pursuance  of  the  Act  within  fourteen 
days  after  the  conclusion  of  the  examination  of  the 
debtor,  or  such  further  time  as  the  Court  may  allow, 
the  Court  shall  adjudge  the  debtor  bankrupt  (i).    On  Adjodicatiou 
the  application  of  the  debtor  himself  the  Court  may  roptcy. 
adjudge  him    bankrupt  at    the    time    of   making    a 
receiving  order,  or  at  any  time  thereafter  (/).    And 
when  a  receiving  order  has  been  made,  and  a  quorum 
of   creditors  do  not  attend  at  the    time    and  place 
appointed  for  the  first  meeting,  or  one  adjournment 
thereof,  or  where  the  official  receiver  satisfies  the  Court 
that  the  debtor  has  absconded,  or  that  the  debtor  does 
not  intend  to  propose  a  composition  or  scheme,  or  in  any 
of  the  other  cases  mentioned  in  the  Act,  the  Court  may, 
either  on  the  application  of  a  creditor,  or  of  the  official 

id)  Sect.  10(2):  8eerule(1886}  s.  16;  rales  (1886)  217, 218. 

181.  (ft)  Sect   17;    stat.  53  &   54 

(0)  Sect.  13 ;  see  rale  (188C)  182.  Vict.  c.  71,  b.  2 ;  rules  (188C)  6, 

(/)  Sect.  15,  and  first  schedale ;  184—189. 

53  &  54  Vict.  c.  71,  s.  18;  rules  (0  Stat.  46  &  47  Vict.  c.  52. 

(1886)   249—257;    rules  (1890)  s.  20.    See  Be  ThurJmo,  1895,  1 

68-60.  Q.  B.  724. 

(flf)  Stat.  46  &  47  Vict.  c.  52,  ( j)  Rule  (1886)  190. 
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lust  be  duly  gazetted  and  advertised  (/). 


receiver,  forthwith  adjudge  the  debtor  bankrupt  (i). 
Adyertiae-        Notice  of  every  order  adjudging  a  debtor  bankrupt 

ipositioii         A  debtor,  against  whom  a  receiving  order  has  been 
arran^mrat    ™*^®»  ^  ^^*  necessarily  adjudged  bankrupt,  for  he  may 
make  a  proposal  for  a  composition  in  satisfaction  of  his 
debts,  or  a  scheme  of  arrangement  of  his  affairs  (m). 
And  if  his  proposal  be  accepted  by  a  majority  in  number 
and  three-fourths  in  value  of  his  creditors  who  have 
proved  their  debts,  at  a  meeting  held  for  the  purpose, 
and  be  approved  by  the  Court  (n),  it  will  be  binding  on 
all  his  creditors  (o),  and  will  release  him  from  all  his 
liabilities  to  them  which  would  be  provable  in  bank- 
ruptcy (p).     But  it  will  not  release  the  debtor  from  any 
liability  under  a  judgment  against  him  in  an  action  for 
seduction,  or  under  an  afi&liation  order,  or  under  a 
judgment  against  him  as  a  co-respondent  in  a  matri- 
monial cause,  except  to  such  an  extent,  and  under  such 
conditions  as  the  Court  expressly  orders  in  respect  of 
such  liability  (q).     If  a  trustee  be  appointed  to  carry 
out  such  a  composition  or  scheme  of  arrangement,  the 
debtor's  property  to  be  administered  by  him(r)  will 
vest  in  him  in  the  same  manner  as  a  bcmkrupt's  pro- 
perty vests  in  the  trustee  under  the  bankruptcy ;  and 
he  will,  generally  speaking,  have  the  same  powers  and 
duties  with  respect  to  such  property,  as  a  trustee  in 
bankruptcy  has  with  respect  to  the  bankrupt's  pro- 
perty (a).    When  a  composition  or  scheme  is  approved 

(ft)  Bale  (18S6)  191.  E.  B.  278. 

(0  Stat.  46  &  47  Vict.  o.  52,  (o)  Ante,  p.  238. 

8.  20,  bqIhs.  2 ;  rule  (1886)  193.  iv)  Ante,   pp.    198,   199,  and 

(m)  Any  raoh  oomposition  or  n.  (k). 

Bcbeme  mast  provide  for  payment  (q)  Stat  53  &  54  Vict.  o.  71, 

in  priority  to  other  debts  of  aU  b.  3,  replacing  46  &  47  Vict  c.  52, 

debts  directed  to  be  so  paid  in  the  s.   18 ;    Bee  Ex  parte  Seed  and 

distribution  of  the  property  of  a  BoiMti,  17  Q.  B.  D.  244. 

bankrupt;  see  ante,  pp.  219,  222,  (r)  See  Be  Croom,  1891, 1  Gh. 

and  Table.  695. 

(»)  See    Be   PiUing,    1903,  2  («)  Stat  53  &  54  Vict  c.  71, 

K.    B.   50;    Be   Flew,    1905,   1  s.  18,  sub-Si.  16, 17. 
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of,  the  official  receiver  shall,  on  payment  of  all  expenses 
incident  to  the  proceedings,  forthwith  put  the  debtor  or 
the  trustee  under  the  composition  or  scheme,  or  any 
other  person  to  whom  the  debtor's  property  is  to  be 
assigned  imder  the  composition  or  scheme,  as  the  case 
may  be,  into  possession  of  the  debtor's  property ;  and 
the  Court  shall  discharge  the  receiving  order  (t). 
Where  default  is  made  in  any  payment  under  an 
approved  composition  or  scheme  either  by  the  debtor 
or  the  trustee  (if  any),  no  action  lies  to  enforce  such 
payment,  but  the  remedy  of  any  person  aggrieved  is  by 
application  to  the  Court  (t^),  which  is  empowered  to 
enforce  the  provisions  of  the  composition  or  scheme  (v). 
If  default  is  made  in  payment  of  any  instalment  due  in 
pursuance  of  the  composition  or  scheme,  or  if  it  appears 
to  the  Court  that  the  same  cannot  proceed  without 
injustice  or  undue  delay  to  the  creditors  or  the  debtor, 
or  that  the  approval  of  the  Court  was  obtained  by 
fraud  (x),  the  Court  may,  on  application  by  the  official 
receiver,  the  trustee  or  any  creditor,  adjudge  the  debtor 
bankrupt  (y),  and  annul  the  composition  or  scheme  with- 
out prejudice  to  anything  duly  done  thereunder  («). 

A  debtor's  affairs  may  also  be  liquidated  under  the  Power  to 
Act  of  1883  by  means  of  a  composition  or  scheme  of  J^Sonor 
arrangement  proposed  by  him,  accepted  by  a  majority  f^™®  ^*®' 
in  number  and  three-fourths  in  value  of  his  creditors,  adjudioaiioD. 
who  have  proved  their  debts,  and  approved  by  the 
Court,  after  an  adjudication  of  bankraptcy;  in  which 
case  the  same  proceedings  are  taken  and  the  same 
consequences  ensue  as  in  the  case  of  a  composition 
or  scheme  accepted  before  adjudication.    If  the  Court 

(0  Rule  (1890)  80,  replacing  (x)  Bee    Ex  parte    Mwm,   19 

role  (18S6)  208.  Q.  B.  D.  669. 

(«)  Rule  (1890)  33,  replacing  (y)  See      Re     McHenry,     21 

rale  (1886)  211 .  Q.  B.  D.  580. 

(t»)  Stat.  53  &  54  Vict.  c.  71,  («)  Stat  53  &  54  Vict,  c  71, 

B.  3,  BnVs.  14.  8.  3,  8qb-8.  15. 
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VoBiing  of 
bankrupt's 
property. 


Committoe  of 
iDspootiou. 


approves  the  composition  or  scheme  it  may  make  an 
order  annulling  the  bankruptcy,  and  vesting  the  pro- 
perty of  the  bankrupt  in  him  or  in  such  other  person 
as  the  Court  may  appoint,  on  such  terms,  and  subject 
to  such  conditions,  if  any,  as  the  Court  may  declare. 
But  the  Court  may  adjudge  the  debtor  bankrupt, 
and  annul  the  composition  or  scheme,  as  in  the 
case  of  a  composition  or  scheme  approved  befoie 
adjudication  (a). 

When  a  debtor  is  adjudged  bankrupt  (i),  his  property 
becomes  divisible  among  his  creditors,  and  vests  (with* 
out  any  conveyance),  first,  in  the  official  receiver,  as 
trustee  in  the  bankruptcy  (o),  and  then  in  the  trustee 
appointed  by  the  creditors,  on  his  appointment  (d). 
The  estate  of  the  bankrupt  is  then  administered  by 
the  trustee,  under  the  control  of  a  committee  of  in- 
spection of  not  more  than  five  nor  less  than  three 
persons  chosen  from  among  the  creditors  (d),  subject 


(a)  Stat.  46  &  47  Vict  o.  52, 
8.  23,  amended  by  53  ft  54  Yiet 
c.  71,  B.  6. 

EAfUe,  p.  251. 
Turquand  t.  Board  of 
,  11  App.  Gas.  286. 
(d)  Btat  46  ft  47  Yiot.  o  52, 
ss.  20, 21, 54.  Btats.34&35Hen. 
YIII.  0.  4,  s.  1,  and  18  £liz.  c.  7, 
8.  2,  gaTO  power  to  the  oommis- 
sioners,  who  uied  then  to  be 
appointed  todireot  eaoh  particular 
bankraptoy,  to  sell  or  otherwise 
to  deal  with  all  the  bankrapt's 
property  for  the  benefit  of  his 
creditors.  Stat  5  Geo.  II.  c.  80, 
ss.  26, 80,  provided  that  the  com- 
missioners shonldassign  the  bank- 
rapt's estates  and  effects  to  as- 
signees chosen  by  the  creditors. 
From  that  time  until  the  year 
1831,  the  estate  of  a  bankrupt 
was  always  expressly  conveyed 
by  the  commissioners  to  the 
assignees;  see  Hetiop  v.  Bdkor, 
6  Ex.  740,  747  so.  An  Act  of 
1831,  which  established  a  Court 
of  Bankruptcy  in  I>»idoQ   apd 


appointed  fixed  commissioners, 
and  the  Bankruptcy  Acts  of  1849 
and  1861.  provided  that  the  estate 
of  a  bankrupt  should  vest  in  the 
assignees  without  any  convey- 
ance. Under  these  Acts  there 
were  ofilcial  assignees,  who  were 
ofilcers  of  the  Buikrnptcy  Court, 
as  well  as  creditors'  assignees ;  and 
under  the  Acts  of  1831  and  1849 
one  of  the  former  acted  jointly 
with  the  latter  after  their  appoint- 
ment But  the  Act  of  1861  lelt 
the  management  of  the  estate  to 
the  creditors' assignees  alone.  See 
staU.  1  ft  2  WiU.  lY.  c.'56,  ss.  22, 
25, 26;  12  ft  13  Yict  c.  106,  ss. 
88—45, 102, 139, 141,  142 ;  24  ft 
25  Yict.  c  134,  ss.  108, 116—129. 
The  Act  of  1869  abolished  the 
official  assignees,  and  substituted 
for  the  creditors'  assignees  a 
trustee  to  be  appointed  at  a 
general  meeting  of  creditors ;  stat. 
32  ft  33  Yict  c.  71,  ss.  14, 17. 

(«)  Stat  46  ft  47  Yict  o.  52, 
ss.  22,  56,  57,  89;  stat  53  ft  54 
Yipt  c.  71,  s.  5* 
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to  any  directions  that  may  be  given  by  resolution  of 
the  creditors  at  any  general  meeting  (/).  And  the 
administration  of  the  estates  of  bankinpts  is  placed 
under  the  supervision  of  the  Board  of  Trade  (y).  Strin- 
gent provisions  are  made  to  secure  the  discovery  of  all 
the  debtor's  property  (A). 

The  property  of  the  bankrupt  divisible  amongst  his  DeBcription 

creditors,  and  in  the  Act  referred  to  as  the  property  pj^rt^^^** 

of  the  bankrupt  (i),  shall  not  comprise  the  following  diviaibio 

particulars :  c"d?k!re. 

(1)  Property  held  by  the  bankrupt  on  trust  for  any 

other  person  (y): 

(2)  The  tools  (if  any)  of  his  trade  and  the  necessary 

wearing  apparel  and  bedding  of  himself,  his 
wife  and  children,  to  a  value,  inclusive  of  tools 
and    apparel    and    bedding,    not    exceeding 
twenty  pounds  in  the  whole : 
But  it  shall  comprise  the  following  particulars : 

(i.)  All  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,  or  may  be  acquired  by  or  devolve 
on  him  before  his  discharge ;  and 

(ii.)  The  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  over  or  in 
respect  of  property  as  might  have  been  exer- 
cised by  the  bankrupt  for  his  own  benefit  at 
the  commencement  of  his  bankruptcy  or  before 
his  discharge,  except  the  right  of  nomination 
to  a  vacant  ecclesiastical  benefice  Qc) ;  and 

(/)  Stat  46  ft  47  Yiot.  o.  52,  elsewhere ;  also  obligBtions,  ease- 

8.  89.  ments,  and  everjr  descriptioii  of 

((/)  Sects.  74—81,  91.  estate,  interest  and  profit,  present 

(A)  Sects.  24 — 27;  stat.  53  &  or  fatnre,  vested  or  oontingent, 

54  Viol  c.  71,  s.  7.  arising  out  of  or  incident  to  pro- 

(0  By  seot.  168  in  this  Act  pertj  as  above  defined, 

••property"     includes     money,  0')  See  JenrUng$   v.  MaHher^ 

goods,  things  in  action,  land,  and  1901, 1  K.  B.  108. 

every   description    of  property,  (AQ^See  NicihoU  v,  fft'jrey,  29 

whether  real  or   personal,  and  Cb>  V-  1005, 
whether  situate  in  England  or 
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(iiL)  All  goods  being,  at  the  commencement  of  the 
bankruptcy,  in  the  possession,  order  or  dis- 
position of  the  bankrupt,  in  his  trade  or 
business,  by  the  consent  and  permission  of 
the  true  owner,  under  such  circumstances 
that  he  is  the  reputed  owner  thereof;  provided 
that  things  in  action  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of 
his  trade  or  business,  shall  not  be  deemed 
goods  within  the  meaning  of  this  section  (Z). 


DiBcUimor  of 
onerouB  pro* 
perty. 


Diflolaimer 
of  lease. 


Where  any  part  of  the  property  of  the  bankrupt 
consists  of  land  of  any  tenure  burdened  with  onerous 
covenants,  of  shares  or  stock  in  companies,  of  unprofit- 
able contracts,  or  of  any  other  property  that  is  unsale- 
able, or  not  readily  saleable,  by  reason  of  its  binding  the 
possessor  thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money,  the  trustee, 
notwithstanding  that  he  has  endeavoured  to  sell  or  has 
taken  possession  of  the  property,  or  exercised  any  act  of 
ownership  in  relation  thereto,  may,  subject  to  the  con- 
ditions and  within  the  time  specified  in  the  Act,  disclaim 
the  property  (m).  Such  a  disclaimer  operates  to  deter- 
mine, as  from  the  date  of  disclaimer,  the  rights,  interests 
and  liabilities  of  the  bankrupt  and  his  property  in  or  in 
respect  of  the  property  disclaimed,  and  also  discharges 
the  trustee  from  all  personal  liability  in  respect  of  the 
property  disclaimed,  as  from  the  date  when  the  property 
vested  in  him;  but,  except  so  far  as  is  necessary  to 
attain  these  results,  does  not  affect  the  rights  or  liabili- 
ties of  any  other  person  (n).  A  trustee  is  not,  as  a  rule, 
entitled  to  disclaim  a  lease  without  the  leave  of  the 
Court;    and  the  Court  may  impose    such  terms  as 


(I)  Sect.  44 ;  Bee  ante,  pp. 
103—105. 

(m)  Stat.  46  ft  47  Viot.  c.  52, 
B.  55,  Bub-B.  1,  amended  by  53  & 
54  Yiot.    c.  71,  B.  13;   Bee  Rb 


Coften,  1905,  2  K.B.  704. 

(n)  Stat.  46  &  47  Vict.  c.  52, 
B.  55,  sab-B.  2;  see  iZtf  BaitMe^ 
1901,  2  K.  B.  518. 
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the  Court  thinks  just,  as  a  condition  of  granting  such 

leave  (o).    The  Court  may,  on  the  application  of  any  ReaoiBsioii  of 

person  entitled  to  the  benefit  or  subject  to  the  burden  ^''^^'^v 

of  a  contract  made  with  the  bankrupt,  make  an  order  bankrupt 

rescinding  the  contract  on  such  terms  as  to  the  Court 

may  seem  equitable,  and  any  damages  payable  under 

the  order  to  the  applicant  may  be  proved  as  a  debt  in  the 

bankruptcy  (|)).    Any  person  injured  by  the  operation 

of  a  disclaimer  may  prove  for  his  injury  as  a  debt  in  the 

bankruptcy  (y). 

The  trustee  shall,  as  soon  as  may  be,  take  possession  Poaaession  of 
of  the  deeds,  books,  and  documents  of  the  bankrupt,  troSSe.^  ^ 
and  all  other  parts  of  his  property  capable  of  manual 
delivery  (r).    For  the  purpose  of  acquiring  or  retaining 
possession  of  the  property  of  the  bankrupt,  the  trustee 
is  in  the  same  position  as  if  he  were  a  receiver  of  the 
property  appointed  by  the  High  Court  («).    And  any 
treasurer,  or  other  oflScer,  and  any  banker,  attorney  or 
agent  of  the  bankrupt  is  required  to  pay  or  deliver  to 
the  trustee  all  money  and  securities  of  the  bankrupt, 
which  he  is  not  entitled  to  retain  as  against  the  bank- 
rupt or  trustee  (0-     Where  any  part  of  the  property  of 
the  bankrupt  consists  of  stock,  shares  in  ships,  shares,  J''*"^?^? 
or  any  other  property  transferable  in  the  books  of  any  nipt's  stock, 
company,  office,  or  person  (t*),  the  trustee  may  exercise  JhipTand 
the  right  to  transfer  the  property  to  the  same  extent  as  Bhares— 
the  bankrupt  might  have  exercised  it  if  he  had  not 
become  bankrupt  (a;).    And  the  trustee  is  empowered  to  And  deal  with 
deal    with  the   bankrupt's    copyholds  without   being  ^uhontbeiag 
admitted  thereto  (y).  admitted. 

(o)  Sect.  55, 8ab-8.  8 ;  see  rule  (s)  Sect.  50,  sub-s.  2. 

(1890)  d9,  leplaoing  rule  (1886)  (i)  Sect.  50,  snb-s.  6. 

820.  («)  Ante,  pp.  39—42, 110. 

ip)  Sect.  55,  BQb-B.  5.  (x)  Sect.  50,  enb-s.  3. 

Iq)  Sect  55,  sab-s.  7.  (tf )  Sect.    50,   sub-s.    4 ;    see 

(r)  Stat.  46  ft  47  Vict.  c.  52,  WiliiamB,  B.  P.  464,  20lh  ed. 
B.  50,  Bub-s.  1. 

W.P.P.  17 


258 


OF  CHOSBS  IN   ACTION. 


Seqnefltration 
of  ecolesiaB- 
tical  benefloe. 

Appropria- 
tion of  por- 
tion of  pay 
or  salary  to 
orediton. 


Where  a  bankrupt  is  a  beneficed  clergyman^  the 
trustee  may  apply  for  and  obtain  a  sequestration  of 
the  profits  of  the  benefice  (2;),  Where  a  bankrupt  is  an 
officer  of  the  army  or  navy,  or  an  officer  or  clerk  or 
otherwise  employed  or  engaged  in  the  civil  service  of  the 
Crown,  the  trustee  shall  receive  for  distribution  amongst 
the  creditors  so  much  of  the  bankrupt's  pay  or  salary  as 
the  Court,  on  the  application  of  the  trustee,  with  the 
consent  of  the  chief  officer  of  the  department  under 
which  the  pay  or  salary  is  enjoyed,  may  direct  (a).  And 
where  a  bankrupt  is  in  the  receipt  of  a  salary  or  income 
other  than  as  aforesaid,  or  is  entitled  to  any  half  pay, 
or  pension  (6),  or  to  any  compensation  granted  by  the 
Treasury,  the  Court,  on  the  application  of  the  trustee, 
shall  from  time  to  time  make  such  order  as  it  thinks 
just  for  the  payment  of  the  salary,  income,  half  pay, 
pension,  or  compensation,  or  of  any  part  thereof,  to  the 
trustee  to  be  applied  by  him  in  such  manner  as  the 
Court  may  direct  (c). 


Powers  of 
tmstee  to 
deal  with 
property. 


The  trustee,  in  the  administration  of  the  bankrupt's 
property,  is  to  have  regard  to  any  directions  given  by 
resolution  of  the  creditors  at  any  general  meeting,  or 
by  the  committee  of  inspection  (d) ;  and  any  directions 
so  given  by  the  creditors  are  to  override  any  direc- 
tions given  by  the  committee,  in  case  of  conflict  (e), 
Subject  to  these  and  the  other  provisions  of  the  Act,  the 


(f )  Snch  sequestration  is,  how- 
eyer,  snbjeot  to  the  right  of  the 
bishop  of  the  diooese  to  appoint 
to  the  bankrupt  the  like  stipend 
as  he  might  ImYe  appointed  to  a 
curate  in  case  the  bankrupt  had 
been  non-resident,  and  to  pay- 
ment of  such  stipend  to  the  bank- 
rupt,  and  abo  to  payment  of  any 
duly  licensed  curate's  salary  (not 
exceeding  502.)  for  four  months 
before  the  date  of  the  receiying 
order ;  sect.  52.  See  Re  Lawrenoe, 
1896,  P.  244. 


(a)  Sect.  53,  sub-s.  1. 

(6)  Be  Saunden,  1895,  2  Q.  B. 
117,  424 ;  Be  Ward,  1897, 1  Q.  B, 
266. 

(c)  Sect.  53,  8ub-B.  1;  see  i2s 
Shine,  1892,  1  Q.  B.  522;  Be 
Bogere,  1894,  1  Q.  B.  425;  also 
Ex  patie  Ett^tu,  21  Oh.  D.  85 ; 
Ex  parte  BemeeO,  14  Q.  B.  D. 
801 ;  decided  on  stat.  82  &  S3 
Vict.  o.  71,  s.  90. 

id)  Ante,  p.  254. 

(e)  Stat  46  &  47  Vict.  0.  52, 
s.  89,  8ub-8. 1. 
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trostee  is  to  use  his  own  discretion  in  the  management 
of  the  estate  (/);  and  he  is  empowered  (j')  to  sell  the 
bankrupt's  property  (A),  give  receipts  for  any  money 
received  by  him,  prove  and  draw  dividends  in  respect  of 
any  debt  due  to  the  bankrupt,  exercise  any  powers, 
the  capacity  to  exercise  which  is  vested  in  him  under 
the  Act(i),  and  deal  with  any  property  to  which  the 
bankrupt  is  beneficially  entitled  as  tenant  in  tail  in 
the  same  manner  as  the  bankrupt  might  have  dealt  with 
it  (A:).     The  trustee  is  also  empowered  (^),   with  the  Powers  cxer- 
permission  of  the  committee  of  inspection  to  be  obtained  SoBtTO^^th 
in  each  particular  case,  to  carry  on  the  bankrupt's  busi-  pormiMion  of 
ness,  bring  or  defend  any  action  or  other  legal  pro-  S^tion.^ 
ceeding  relating  to  the  bankrupt's  property,  employ  a 
solicitor  or  other  agent  to  do  any  business  sanctioned 
by  the  committee,  accept  a  sum  of  money  payable  at  a 
future  time  as  the  consideration  for  a  sale  of  any  of  the 
bankrupt's  property,  mortgage  or  pledge  any  part  of 
the  bankrupt's  property  to  raise  money  to  pay  the  debts, 
refer  to  arbitration  or  compromise  any  claim  between 
the  bankrupt  and  any  person,  who  may  have  incurred 
any  liability  to  him,  make  any  compromise  or  arrange- 
ment in  respect  of  any  debts  provable  or  claim  against 
any  person  arising  out  of  the  property  of  the  bankrupt, 
and  divide  amongst  the  creditors  any  property  which 
cannot  be  readily  or  advantageously  sold.    And  the  PowertoaUow 
trustee  may,  with  the  permission  of  the  committee  of  ni^^e^pro^ 
inspection,  appoint  the  bankrupt  himself  to  superintend  P^rtj* 
the  management  of  the  property,  or  any  part  thereof, 
or  to  carry  on  his  trade  for  the  benefit  of  his  creditors ; 
and  may,  with  the  same  permission,  make  such  allow-  AUowanoe  to 
ance  as  he  may  think  just  to  the  bankrupt  out  of  the         ^^  ' 
property  for  the  support  of  himself  and  his  family,  or 
for  his  services,  if  engaged  in  winding-up  the  estate: 


)  Seet  89,  saVs.  4.  (At)  See  Willianifl,  B.  P.  2S2, 

f)  Sect.  56»  20th  ed. 

(K)  See  ante,  p.  255,  n.  (t).  (Z)  Sect.  57. 


^, 


(i)  Afitt,  p.  255. 
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ApplicaiioQ 
to  the  Court 


but  any  such  allowance  may  be  reduced  by  the 
Court  (m).  The  trustee  may  apply  to  the  Court  for 
directions  in  any  particular  matter  (91);  and  so  may 
he  bankrupt,  or  any  of  the  creditors,  or  any  other 
person,  if  aggrieved  by  any  act  or  decision  of  the 
trustee  (0). 


Money  re- 
coi?ed  by 
tnisiee  in 
bankruptoy. 


Trnstoe  not 
to  pay  into 
private 
aoconnt. 


Trastee's 
books  of 
aoooont. 


Andit  by 
committee  of 
inspection, 
ana  Board 
of  Trade. 


Annual  state- 
ment of  pro- 
ceedings. 


A  trustee  in  bankruptcy  is  not  permitted  to  retain  in 
his  own  hands  any  money,  which  he  may  receive  as  the 
proceeds  of  the  realisation  of  the  estate  of  the  bank- 
rupt ;  but  is  required  to  pay  the  same  to  the  Bankruptcy 
Estates  Account  at  the  Bank  of  England,  or  into  a 
local  bank,  if  authorised  by  the  Board  of  Trade,  on  the 
application  of  the  committee  of  inspection,  to  make  his 
payments  into  and  out  of  a  local  bank(^).  And  no 
trustee  in  a  bankruptcy  or  under  any  composition  or 
scheme  of  arrangement  shall  pay  any  sums  received  by 
him  as  trustee  into  his  private  banking  account  (9^). 
Every  trustee  in  bankruptcy  is  required  to  keep  proper  - 
books  of  account  (r),  to  be  submitted  with  all  requisite 
vouchers  to  the  committee  of  inspection,  when  required, 
and  not  less  than  once  every  three  months  («).  The 
trustee's  accounts  are  required  to  be  audited  by  the 
committee  of  inspection  once  at  least  every  three 
months  (^);  and  by  the  Board  of  Trade  every  six 
months  (t^).  And  once  every  year  the  trustee  is  required 
to  transmit  to  the  Board  of  Trade  a  statement  in  pre- 
scribed form  showing  the  proceedings  in  the  bankruptcy 
up  to  the  date  of  the  statement  (a;).  And  the  Board  of 
Trade  are  required  to  cause  the  statements  so  trans- 
mitted to  be  examined,  and  to  call  the  trustee  to  account 


(m)  Sect.  64. 

(ft)  Sect.  89,  snb-s.  8;  rule 
(1886)  818. 

(o)  Sect.  90. 

(p)  8Ut  46  &  47  Viot.  0.  52, 
8.  74 ;  Bankruptcy  Bulef,  }a96, 
Koa.840,341. 

(q)  Seof .  75. 


(r)  Sect.  80;  rules  (1886)  285, 
286. 

(«)  Rule  (1886)  287. 

(0  Rule  (1886)  288. 

(«)  Sect.  78;  rales  (1886) 
289—291. 

(z)  Sect  81,  sub-s.  1, 
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for  any  misfeasance,  neglect  or  omission  which  may 
appear  on  the  said  statements  or  in  his  accounts  or 
otherwise;  and  the  Board  may  require  the  trustee  to 
make  good  any  loss  which  the  estate  of  the  bankrupt 
may  have  sustained  by  the  misfeasance,  neglect,  or 
omission  (y).  The  trustee  or  ofl&cial  receiver  is  also 
required  to  furnish  a  statement  of  accounts  at  any  time, 
at  the  instance  of  one-sixth  of  the  creditors  (z). 

The  creditors  are  empowered  to  appoint  more  persons  Ai>pointmeDt 
than  one  to  the  office  of  trustee  (a),  and  to  remove  a  trostees. 
trustee  appointed  by  them  (6).     The  Board  of  Trade  are 
also  empowered  to  remove  a  trustee  for  misconduct.  Removal  of 
failure  to  perform  his  duties,  and  in  certain  cases  of  *^'"*®®' 
unfitness  (c).     On  the  appointment  of  a  new  trustee  the 
bankrupt's  property  vests  in  him  at  once,  without  any 
conveyance  (d).     The  trustee's  remuneration  (if  any)  ia  Tmatee'a  ro- 
to  be  fixed  by  the  creditors,  and  to  be  in  the  nature 
of  a  commission  or  percentage,  partly  on  the  amount 
realised  by  him,  and  partly  on  the  amount  distributed 
in  dividend  («). 

The  money  which  is  derived  from  the  realisation  of  the  Diatribution 
property  of  a  bankrupt  is  applied,  first,  in  payment  of  p^^J^^I"^*'* 
the  costs  of  the  administration  of  the  estate,  and  is  then 
distributed  amongst  the  creditors  who  have  proved  their 
debts  (/).     Dividends  are  to  be  declared  and  distributed  Diyidonda. 
with  all  convenient  speed;  in  the  absence  of  sufficient 
reason  to  the  contrary,  the  first  within  four  months  after 
the  conclusion  of  the  first  meeting  of  creditors,  and 

(y)  Soct  81,  Bub-B.  2.  b.  4). 

(O  Stat.  53  &  54  Vict.  o.  71,  (d)  Stat,  46  &  47  Vict.  c.  52, 

B.  17.    A  sam  Bafficient  to  pay  a.  54,  Bub-s.  8. 

the  ooBtB  of  Buoh  aooountB  must  («)  Sect  72,  amended   by  53 

first  be  deposited.  &  54  Vict.  o.  71,  b.  15;   Bee  J2e 

(a)  Stat.  46  &  47  Vict.  c.  52,  Chriatie,  1900, 1  Q.  B.  5. 

B.  84.  (/)  See  Be  Frost,  1899, 2  Q.  B. 

(ft)  Sect.  86,  Bob-B.  2.  50,  as  to  the  asBignecB  of  orediton, 

(o)  Sect.  86,  anb-B.  2,  amended  who  have  aBBigned  their  debta. 
by  53  &  54  Viot.  o.  71,  b.  19  (see 
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Final  cUyi- 
deiid« 


No  action  for 
dividend. 


Right  of 
bankrHpt 
to  surplus. 


subsequent  dividends  at  intervals  of  not  more  than  six 
months  {g).  And  a  final  dividend  is  to  be  declared  when 
the  trustee  has  realised  aU  the  bankrupt's  property, 
or  so  much  thereof  as  can,  in  the  joint  opinion  of  the 
trustee  and  the  committee  of  inspection,  be  realised 
without  needlessly  protracting  the  trusteeship  (A).  No 
action  for  a  dividend  lies  against  the  trustee,  but  if  the 
trustee  refuses  to  pay  any  dividend  the  Court  may,  if  it 
thinks  fit,  order  him  to  pay  it,  and  also  to  pay  out  of  his 
own  money  interest  thereon  for  the  time  that  it  is  with- 
held, and  the  costs  of  the  application  (t).  The  bankrupt 
is  entitled  to  any  surplus  remaining  after  payment  in 
full  of  his  creditors,  with  interest  at  U.  per  cent,  per 
annum  from  the  date  of  the  receiving  order,  and  of  the 
expenses  of  the  bankruptcy  proceedings  (A). 


Priority  of 
debts. 


The  provisions  of  the  present  bankruptcy  law  as  to  the 
priority  of  debts  have  been  already  stated  (Z) ;  and,  as 
we  have  seen,  subject  to  the  provisions  of  the  Friendly 
Societies  Act,  1896,  giving  to  a  registered  friendly 
society  a  paramount  claim  for  money  due  to  it  from 
its  officer  on  account  of  funds  of  the  society  in  his 
possession,  precedence  is  given  to  one  year's  rates  and 
taxes,  four  months'  clerks'  or  servants'  wages  up  to  50Z., 
and  two  months'  labourers'  or  workmen's  wages  up  to 
25Z.  With  these  exceptions,  dividends  are  paid  on  all 
debts  proved  in  the  bankruptcy  pari  pasm  (I),  and 
Crown  debts  are  no  longer  preferred  to  the  others  (m). 
Any  surplus  remaining  afterpayment  of  all  the  debts  is 
to  be  applied  in  payment  of  interest  at  the  rate  of  4/.  pex' 
cent,  per  annum  from  the  date  of  the  receiving  order  on 


% 


a)  Sect.  58. 

(1)  Sect.  62. 

(0  Sect.  63.  Btats.  82  &  S3 
Vict.  c.  71,  s.  45;  12  &  13  Viet, 
c.  106,  B.  190 ;  6  Geo.  IV.  c.  16, 
8.  Ill;  and  49  Geo.  III.  o.  121, 
s.  12,  were  similar  in  effect 

(fc)  Stat.  46  &  47  Vict.  c.  52, 


ss.  65,  40,  snb-B.  5 ;  stats.  32  &  33 
Vict.  o.  71,  s.  45 ;  12  &  13  Vict, 
o.  106,  s.  197;  6  Geo.  IV.  o.  16, 
8.  132;  and  13  Eliz.  o.  7,  s.  4, 
were  similar  in  effect. 

(0  See  ante,  pp.  199,  219,  and 
the  Table  opposite  p.  222. 

(m)  Ante,  pp.  199, 203, 204. 


OF  BANKRUPTCY.  263 

all  debts  proved  (n).  If  a  landlord  distram  upon  the  Bent 
goods  of  his  bankrupt  tenant^  after  the  commencement 
of  the  bankruptcy,  the  distress  will  only  be  available  for 
six  months'  rent  accrued  due  prior  to  the  date  of  the 
order  of  adjudication  (o) ;  but  he  may  prove  under  the 
bankruptcy  for  the  surplus  due  for  which  the  distress 
may  not  have  been  available  (j?).  And  if  a  landlord 
distrain  on  any  goods  of  a  bankrupt  within  three  months 
before  the  date  of  the  receiving  order,  the  debts,  to  which 
the  present  bankruptcy  statutes  give  priority,  are  to  bo 
a  first  charge  on  the  goods  so  distrained  on,  or  the  pro- 
ceeds of  sale  thereof  (j^).  A  landlord  is  not  prevented 
from  distraining  upon  a  trustee  in  bankruptcy,  who  has 
not  disclaimed  the  lease  to  the  bankrupt  (r),  for  rent 
accruing  due  after  the  date  of  adjudication  (a).  If  any  Preferential 
money  has  been  paid  as  a  fee  by  or  on  behalf  of  any  of^appren^ 
apprentice  or  articled  clerk  to  the  bankrupt,  the  trustee  ^^^p- 
is  empowered  to  pay  a  reasonable  sum  out  of  the  bank- 
rupt's property,  to  or  for  the  use  of  the  apprentice  or  clerk, 
upon  the  discharge  of  the  indenture  of  apprenticeship  or 
articles  by  the  bankruptcy  (t). 

Elaborate  provisions  were   made  by  former  bank-  Demands 
ruptcy  statutes  for  the  proof  of  as  many  demands  as  Eankruptoy. 
possible.    Under  the  present  Act,  as  under  the  Act  of 
1869  (u),  demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract,  promise 
or  breach  of  trust,  are  not  provable  in  bankruptcy; 

(n)  Stat.  46  &  47  Vict.  o.  52,  s.  42  (see  8.  43),  amended  by  53  & 

8.  40,  Bub-s.  5.  54  Vict.  c.  71,  s.  28.    See  ^ 

(o)  One    year's   rent   so   dno  Howett,  1895, 1  Q.  B.  844. 

under  stat.  46  &  47  Vict.  o.  52,  (g)  Stat.  51  &  52  Vict.  c.  62, 

8.  42 ;  32  &  33  Viot.  c.  71,  s.  34 ;  s.  I,  sub-ss.  1,  4. 

12  &  13  Viot.  c.  106,  8. 129 ;  and  M  Ante,  p.  256. 

6  Geo.  IV.  0.  16,  a.  74.    Before  («)  Ex  parte  Hale,  Be  Binns, 

the  last-mentioned  statute  a  land-  1  Gh.  D.  285. 

lord  might  distrain  for  the  full  (0  Stat.  46  &  47  Vict  o.  52, 

arrears  of  his  rent,  not  withstand-  8.  41,  replacing  32  &  33  Vict.  c. 

ing  an  act  of  bankruptcy  \   Ex  71,  s.  33;  12  &  13  Vict.  o.  106,  s. 

TparU  Plummer,  1  Atk.  103;   2  170;  and  6  Geo.  IV.  c.  16,  s.  49. 

Blaok.  Ck)mm.  487.  (it)  Stat.  32  &  33  Vict.  o.  71, 

(p)  Stat.  46  &  47  Vict.  o.  52,  a.  31. 
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nor  is  any  debt  or  liability  contracted  after  the  creditor 
has  liad  notice  of  an  act  of  bankruptcy  available  against 
the  debtor  {y).  But  with  these  exceptions,  all  debts 
and  liabilities  (2),  present  or  future,  certain  or  contin- 
gent, to  which  the  debtor  is  subject  at  the  date  of  the 
receiving  order,  or  to  which  he  may  become  subject 
before  his  discharge  by  reason  of  any  obligation  incurred 
before  the  date  of  the  receiving  order,  shall  be  deemed 
to  be  debts  provable  in  bankruptcy  (a).  An  estimate 
is  to  be  made  by  the  trustee  of  the  value  of  any  provable 
liability,  which  does  not  bear  a  certain  value ;  against 
which  estimate  any  person  aggrieved  may  appeal  to  the 
Mntnal  credit  Court  (6).  As  we  have  seen,  where  there  have  been 
and  set-off.  mutual  credits,  mutual  debts,  or  other  mutual  dealings 
between  a  debtor  against  whom  a  receiving  order  has 
been  made,  and  any  other  person  proving  or  claiming  to 
prove  a  debt  under  such  receiving  order,  an  account 
shall  be  taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  and  the  sum 
due  from  the  one  party  shall  be  set  off  against  any  sum 
due  from  the  other  party,  and'the  balance  of  the  account 
and  no  more,  shall  be  claimed  or  paid  on  either  side 

(jif)  Stat.  46  &  47  Vict  c.  52,  present  or  future,  certain  or  do- 

8.  37,  sub-SB.  1, 2.  pendent  on  any  one  contingency, 

(s)  By  sect.  87,  sub-s.  8,  **  Lia-  or  on  two  or  more  contingencies ; 

bility  "  shaU  for  the  purposes  of  as  to  mode  of  valuation  capable 

this  Act  include  any  compensation  of  being   ascertained   by    fixed 

for  work  or  labour  done,  any  obli-  rules,  or  as  matter  of  opinion, 

gation  or  possibility  of  an  obli-  Bee  Ex  parte  Waien^  21  W.  R. 

gation  to  pay  money  or  moncjr's  554 ;  lU  Sneegum,  3  Oh.  D.  468 ; 

worth  on  the  breach  of  an  ex-  Ex  parte  Bate$,  11  Oh.  D.  914; 

press  or  implied  covenant,  con-  Emma  Silver  Mining  Co,  y,  QraiU^ 

tract,  agreement,  or  undertaking,  17    Oh.    D.    122 ;    Maefarlane*$ 

whether  the  breach  does  or  does  cloi'm,  lb.  387 ;   Be  Bridgee,  ib. 

not  occur,  or  is  or  is  not  likely  342 ;  Ex  parte  Letiie,  20  Oh.  D. 

to  occur  or  capable  of  occurring  181 ;     IVaUon   y.    HolUday^   ib. 

before  the  discharge  of  the  debtor ;  780,  aff.  81  W.  B.  536 ;  Bobineon 

and  generally  it  shall  include  any  y.   Ommanney,  23  Oh.  D.  285; 

express  or  implied  engagement.  Hardy   y.    FothergiU^    18   App, 

agreement,  or  undertaking  to  pay,  Oas.  351;  BameU  y.  King,  l^i^ 

or  capable  of  resulting  in  the  1  Oh.  4;  cf.  Jia  Bei$,  1904,  2 

payment  of  money,  or  money's  K.  B.  769. 
worth,  whether  the  payment  is,         (a)  Sect.  87,  sub-s.  3. 
as  respects  amount,  nxed  or  un-         (6)  Sect  37,  sub-ss.  4—7. 
liquidated;     as    respects    time. 
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respectively ;  but  a  person  shall  not  be  entitled  under 

this  provision  to  claim  the  benefit  of  any  set-off  against 

the  property  of  a  debtor  in  any  case  where  he  had 

at  the  time  of  giving  credit  to  the  debtor  notice  of  an 

act  of  bankruptcy  committed  by  the  debtor  and  available 

against  him(c).     A  debt  is  proved  by  delivering  or  Proof  of  debu. 

sending  through  the  post  in  a  prepaid  letter  to  the 

oflficial  receiver,  or,  if  a  trustee  has  been  appointed,  to 

the  trustee,  an  affidavit  in  the  prescribed  form,  verifying 

the  debt  (d).    The  courses  open  to  a  secured  creditor  Beonred 

with  respect  to  proof  of  his  claim  have  been  already 

pointed  out  (e).     Where  a  debt  proved  includes  interest, 

or  any  pecuniary  consideration  in  lieu  of  interest,  such  Interest  on 

interest    or  consideration  shall,  for    the  purposes  of 

dividend,  be  calculated  at  a  rate  not  exceeding  five  per 

cent,  per  annum,  without  prejudice  to  the  right  of  a 

creditor  to  receive  out  of  the  estate  any  higher  rate  of 

interest,  to  which  he  may  be  entitled,  after  all  the  debts 

proved  have  been  paid  in  full  (/).     On  any  debt  or  sum 

certain,  payable  at  a  certain  time  or  otherwise,  whereon 

interest  is  not  reserved  or  agreed  for,  and  which  is 

overdue  at  the  date  of  the  receiving  order  and  provable 

in  bankruptcy,  the  creditor  may  prove  for  interest  at  a 

rate  not  exceeding  four  per  centum  per  annum  to  the 

date  of  the  order  from  the  time  when  the  debt  or  sum 

was  payable,  if  the  debt  or  sum  is  payable  by  virtue  of 

a  written  instrument  at  a  certain  time,  and  if  payable 

otherwise,  then  from  the  time  when  a  demand  in  writing 

has  been  made  giving  the  debtor  notice  that  interest 

(e)  Sect.  38 ;  ante,  p.  233 ;  see  set  a  value  on  his  seoority,  the 

Re  OiUeipie,  14  Q.  B.  D.  963;  trustee  may  redeem  it  at  the  as- 

PalfiMr  T.Day,  1895, 2  Q.B.  618;  sessed  value,  or,  if  dissatisfied 

Be  Mid-KetU  Fruit  FaistorpylSm,  with    the    assessed    value,    the 

1  Gh.  567 ;  Be  Daintreyt  1900,  trustee  may  require  the  property 

1  Q.  B.  546.  comprised  in  the  security  to  be  . 

(d)  Stat.  46  &  47  Vict.  o.  52,  offered  for  sale.    See  schedule  2, 
schedule  2,  rule  2 ;  and  see  rules  rule  12 ;  ante,  p.  248,  n.  (  p). 
(1886)  219—281.  (/)  Stat.  53  &  54  Vict  c.  71, 

(e)  See  the  Table  opposite  p.  s.  23.    See  Be  Fox  and  Jacobs^ 
222,  anU,    If  a  secured  creditor  1894, 1  Q.  B.  488. 
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Debt  payable 
at  a  future 
time. 


will  be  claimed  from  the  date  of  the  demand  until  the 
time  of  payment  (g).  A  creditor  may  prove  for  a  debt 
not  payable  when  the  debtor  committed  an  act  of 
bankruptcy  as  if  it  were  payable  presently,  and  may 
receive  dividends  equally  with  the  other  creditors, 
deducting  only  thereout  a  rebate  of  interest  at  the  rate 
of  five  pounds  per  centum  per  annum  computed  from 
the  declaration  of  a  dividend  to  the  time  when  the 
debt  would  have  become  payable  according  to  the 
terms  on  which  it  was  contracted  (A). 


The  title  of 
the  asaiffneea 
related  back 
to  the  act  of 
baukruptcy. 


As  the  bankruptcy  of  a  person  consists  in  his  com- 
mitting an  act  of  bankruptcy,  and  not  in  his  being 
adjudged  bankrupt  (i),  his  assignees  (/  ),  when  appointed, 
became  entitled  to  all  the  real  and  personal  estate  of 
which  he  was  possessed  at  the  hour  when  he  committed 
the  act  (k) :  though  the  legal  estate  in  the  bankrupt's 
lands  remained  vested  in  him  until  conveyed  to  the 
assignees  by  their  appointment  (/).  The  title  of  the 
assignees,  it  was  said,  related  back  to  the  act  of  bank- 
ruptcy. The  consequences  of  this  rule  were  formerly 
very  serious,  as  many  bond  fidt  transactions  were  over- 
turned in  consequence  of  an  act  of  bankruptcy  having 
been  committed  by  one  of  the  parties  without  the 
knowledge  of  the  other.  But  after  several  partial 
remedies  (m),  provisions  were  made  by  the  Act  of  1849, 
of  which  the  effect  was  to  substitute  the  filing  of  the 


(y)  Stat.  46  &  47  Vict,  c  52, 
schedule  2,  rule  20.  See  onto, 
p.  223. 

QC)  Schedule  2,  rule  21.  State. 
12  &  13  Vict.  o.  lOe,  B.  172:  6 
Geo.  IV.  c.  16.  8.  51 :  49  Geo.  UL 
c.  121,  s.  9,  were  to  the  like  effect 
This  provision  was  first  introduced 
by  stot.  7  Goo.  I.  c.  81,  as  todebte 
secured  by  bills,  bonds,  notes,  or 
other  persons'  securities. 

(0  See  22s  ^u,  1904,  1  K. 
B.  451,  reversed,  1904,  2  K.  B. 
769;  FwMford  v.  Union  of 
XofkZon  Bank,  1906,  W.  N.  182. 


(  n  See  aiOs,  p,  254,  n.  (d). 

(*)  ~  "^       .       " 

&  Aid.  586;  BouckY.  Great  Wed- 


Th4nM$  V.  De9ange$^  2  B. 


em  Railway  OompanVf  1  Q.  B. 
51. 

(0  Doe  d.  &da£le  v  MUMO, 
2  Mau.  &  Solw.  446.  See  ante, 
p.  254,  n.(d> 

(m)  Stat  46  Geo.  lU.  c.  135, 
8.  1 :  49  Geo.  III.  o.  121,  s.  2 ; 
56  Geo.  III.  c  137,  8.  1;  6 
Geo.  lY.  c.  16,  88.  81,  82,  84 ; 
2  &  8  Vict  c.  11,  8.  12;  2  &  3 
Vict  c.  29. 
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petition  for  adjudication  for  the  act  of  bankruptcy, 
so  far  as  respects  all  persons  dealing  and  acting  h<md 
fide  and  without  notice  of  the  act  of  bankruptcy  (»). 
Under  the  present  bankruptcy  law,  the  bankruptcy  of  J^^J^g 
a  debtor  is  deemed  to  have  relation  back  to  and  to  title, 
commence  at  the  time  of  the  act  of  bankruptcy  (if  only 
one),  on  which  a  receiving  order  is  made  against  him, 
or  the  first  of  several  acts  of  bankruptcy  proved  to 
have  been  committed  by  him  within  three  months  next 
before  the  presentation  of  the  bankruptcy  petition  (o). 
But  subject  to  the  provisions  of  the  present  Acts  with 
respect  to  executions  or  attachments  of  debts,  and  the 
avoidance  of  certain  settlements  and  preferences,  bank- 
ruptcy does  not  invalidate  any  payment  by  the  bankrupt 
to  any  of  his  creditors,  any  payment  or  delivery  to  the 
bankrupt,  any  conveyance  by  the  bankrupt  for  valuable 
consideration,  or  any  contract  or  dealing  by  or  with  the 
bankrupt  for  valuable  consideration ;  provided  that  the 
same  take  place  before  the  date  of  the  receiving  order, 
and  the  other  party  have  no  notice,  at  the  time,  of  any 
available  act  of  bankruptcy  previously  committed  by 
the  bankrupt  (;?).  Creditors  are  not  entitled  to  retain 
the  benefit  of  any  execution  against  the  goods  or  lands 
of  their  debtor,  or  of  any  attachment  of  debts  due 
to  him,  as  against  his  trustee  in  bankruptcy,  unless 
the  execution  or  attachment  be  completed  (q)  before  the 

(n)  Stat  12  &  18  Viot.  o.  106,  ment,  1895,  1  Ch.  325;  8hMr$  y. 

8. 138.   The  Act  of  1869  oontained  Qoddard,  1896, 1  Q.  B.  406 ;  Wild 

Bimilar  provisions;  stat  32  &  33  v.  Southtoood,  1897. 1  Q.  B.  817; 

Vict,  c  71,  S8.  1 1,  94,  95.  Re  Dunkley  A  San,  1905,  2  K.  B. 

(o)  Stat.  46  &  47  Vict.  o.  52,  683. 
8.  43,  amended  by  53  &  54  Viot.         (q)  An  execution  against  goods 

c.  71,  B.  20 ;  see  Be  PolliUj  1893,  is  completed  by  seizure  and  sale ; 

1   Q.  B.  455 ;  DavU  t.  Petrie,  an  attachment  of  a  debt  is  oom- 

1905, 2  K.  B.  528,  affirmed  1906,  pleted  by  receipt  of  the  debt  (see 

W.  N.  177 ;   Potuford  ▼.  Union  Butler  v.  Wearing,  17  Q.  B.  D. 

o/XofMioii£an^l906,W.X.  182.  182;  Figq  y.  Moore,  1894,  2  Q. 

(p)  Stat  46  A;  47  Vict.  c.  58,  B.  690 ;  turns'  TruUee  v.  Brown, 

8.  49.    And  see  Be  SineUiir,  15  1895,  1  Q.  B.  324) ;  and  an  exe- 

Q.  B.  D.  616;  Be  PoUiltt  1893,  cution  against  land  is  completed 

1  Q.  B.  175;  BeSimonean,  1894,  by  seizure  (see  Be  Hobwn,  38 

1  Q.  B.  483;  JBe  (/Shea's  Setae-  Ch.  D.  493);  or,  in  case  of  an 
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date  of  the  receiving  order,  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  or  against 
the  debtor,  or  of  the  commission  of  any  available  act  of 
bankruptcy  by  the  debtor  (r).  Where  any  goods  of  a 
debtor  have  been  taken  in  execution,  and  before  the 
sale  thereof,  or  completion  of  the  execution  by  the 
receipt  or  recovery  of  the  full  amount  of  the  levy, 
notice  of  a  receiving  order  against  the  debtor  is  served 
on  the  sheriff,  the  sheriff  is  bound,  on  request,  to 
deliver  the  goods  to  the  official  receiver  or  trustee 
under  the  order,  retaining  only  a  charge  on  the  goods 
for  the  costs  of  the  execution  («)•  Where  goods  are 
sold,  or  money  is  paid,  to  avoid  sale  in  execution  of  a 
judgment  for  more  than  20Z.,  the  sheriff  is  bound  to 
retain  the  balance  of  the  proceeds  of  sale,  after  deduct- 
ing the  costs  of  the  execution,  for  fourteen  days ;  and 
if  within  that  time  notice  is  served  on  him  of  a  bank- 
ruptcy petition  having  been  presented  against  or  by  the 
debtor,  and  a  receiving  order  is  made  against  the  debtor 
thereon  or  on  any  other  petition  of  which  the  sheriff 
has  notice,  the  sheriff  is  bound  to  pay  the  balance  to 
the  official  receiver  or  trustee,  as  the  case  may  be,  who 
will  be  entitled  to  retain  the  same  as  against  the 
Avoidaaoo  of  execution  creditor  (t).  Any  settlement  (u)  of  property 
MUlemenU  ^^^  being  a  settlement  made  before  and  in  considera- 
tion of  marriage,  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  considera- 
tion, or  a  settlement  made  on  or  for  the  wife  or  chil- 
dren of  the  settlor  of  property  which  has  accrued  to 

equitable  Interest,  by  the  appoint-  Vict.  c.  52,  8.  46,  Bub-s.  2,  and  32 

ment  of  a  reoeiyer;  stat.  46  &  47  &  83  Vict.  o.  71,  a.  87;  see  J?6 

Vict.  0.  52,  B.  45,  sub-B.  2.  Orippt,  Bote  A  Co.,  21  Q.  B.  D. 

(r)  Sect.  45,  snb-B.  1 ;  Be  Ford,  472. 
1900, 1  Q.  B.  264.  (u)  Including  any  oonveyanoe 

(0  Stat.  53  &  54  Vict.  o.  71,  or  transfer  of  property:  stat  46 

8.    II,    Bub-B.   1 ;    Be  Harriwn,  &  47  Vict.  o.  52,  s.  47,  sulHk  3 

1883,  2  Q.  B.  Ill :  Bower  r.  Belt,  see  Be  Player,  15  Q.  B.  D.  682 

1895,  2  Q.  B.  337.  Be  Vanfitiart,  1893, 1  Q.  B.  181 

(0  Stat  58  &  54  Vict  o.  71,  Be  Tankard,  1899,  2  Q.  B.  57 

B.  11,  Bub^.  2,  replacing  46  *  47  Be  Plummer,  1900,  2  Q.  B.  790. 
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the  settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years  after 
the  date  of  the  settlement,  be  void  (x)  against  the  trustee 
in  the  bankruptcy,  and  shall,  if  the  settlor  becomes 
bankrupt  at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee 
in  the  bankruptcy,  unless  the  parties  claiming  under 
the  settlement  can  prove  that  the  settlor  was  at  the 
time  of  making  the  settlement  able  to  pay  all  his 
debts  without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  such 
property  had  passed  to  the  trustee  of  such  settlement 
on  the  execution  thereof  (y).  But  the  title  of  a  bond 
fide  purchaser  for  value  from  a  beneficiary  imder  any 
settlement  so  liable  to  be  avoided  will  not  be  displaced 
by  the  subsequent  bankruptcy  of  the  settlor,  even 
though  the  purchaser  had  notice  that  the  settlement 
was  voluntary  (z).  Any  covenant  or  contract  made  in 
consideration  of  marriage,  for  the  future  settlement  on 
or  for  the  settlor  s  wife  or  children  of  any  money  or 
property  wherein  he  had  not  at  the  date  of  his  marriage 
any  estate  or  interest,  whether  vested  or  contingent  in 
possession  or  remainder,  and  not  being  money  or 
property  of  or  in  right  of  his  wife,  shall,  on  his 
becoming  bankrupt  before  the  property  or  money  has 
been  actually  transferred  or  paid  plirsuant  to  the  con- 
tract or  covenant,  be  void  against  the  trustee  in  the 

bankruptcy  (a).    And  every  conveyance  or  transfer  of  Avoidance  of 

preferenoes  in 

(»)  See  Re  Famham,  1895,  2  terms    bat    applying    only     to  ^'**"^  ^^*"®"- 

Gh.  799,  and  note  (s),  below.  tradera ;   Mackintosh   t.    fogote^ 

(y)  Stat.  46  &  47  Vict.  o.  52,  1895, 1  Gh.  505;  Be  Parry,  1904, 

B.  47,  sub-B.  1 ;  Ex  parte  Mercer^  I  K.  B.  129. 
17  Q.  B.  D.  290;  Ex  parte  Todd,         (i)  Be   Vamittari,  1893,  2  Q. 

19  Q.  B.  D.  186.    See  Ex  parU  B.  377:   Be  BraU,  ib.  381 ;   Be 

Huxtabte,  Be  Conibeer,  2  Gh.  D.  Ckirter  and  Kenderdine'e  Contract, 

54 ;  Ex  parU  HiUman,  Be  Piim-  1897,  2  Gh.  776. 
frey,  10  Gh.  D.  622;  Ex  parte  (a)  Stat  46  &  47  Viot  o.  52, 

ButeeU,  Be  Butterteorih,  19  Gh.  a.  47,  snb-s.  2.     See  Ex  parte 

J).  588 ;  Hanee  y.  Harding,  20  Q.  Biehop,  Be  Tifnniee,  L.  B.  8  Gh. 

B.  D.  732,  deoided  on  stat.  32  &  71S:  J&b  parte  BoOand,  Be  Clint, 

88  Vict.  0.  71,  8.  91,  in  simUar  L.  B.  17  £q.  115:  Be  Andrewe* 
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property,  or  charge  thereon  made,  every  payment  made, 
every  obligation  incurred,  and  every  judicial  proceeding 
taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  money  in 
favour  of  any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor  a  prefer- 
ence over  the  other  creditors,  shall,  if  the  person 
making,  taking,  paying,  or  suffering  the  same  is 
adjudged  bankrupt  on  a  bankruptcy  petition  presented 
within  three  months  after  the  date  of  making,  taking, 
pajring,  or  suffering  the  same,  be  deemed  fraudulent  and 
void  as  against  the  trustee  in  the  bankruptcy :  but  this 
shall  not  affect  the  rights  of  any  person  making  title  in 
good  faith  and  for  valuable  consideration  through  or 
under  a  creditor  of  the  bankrupt  (&). 

Diaoharge  of  A  bankrupt  may,  at  any  time  after  being  adjudged 
bankrupt.  bankrupt,  apply  to  the  Court  for  an  order  of  discharge  (c), 
which  the  Court,  after  considering  a  report  of  the 
official  receiver  as  to  the  bankrupt's  conduct  and  affairs, 
may  grant,  either  absolutely  or  subject  to  any  con- 
ditions with  respect  to  any  future  earnings  or  income 
of  the  bankrupt,  or  to  his  after-acquired  property,  and 
either  immediately  or  suspending  the  operation  of  the 
order  for  a  specified  time,  or  may  refuse.    But  the  Court 

TfwU^  7  Gh.  D.  635,  decided  on  surrendered  and  oonformed  to  the 

Stat.  82  &  33  Viot.  c  71,  b.  91,  bankrupt  law,  he  was  formerly 

in  Rimilar  terms   but   applying  entitled  to  a  certificate  of  oon- 

only  to  traders ;  R^  ReU^  1904,  1  formitj,  by  which  he  was  dis- 

K.  B.  451,  revorseJ,  1904,  2  K.  B.  charged  fiomaU  debts  and  claims 

769.  provable   in    bankrnptcy.      The 

(&)  Stat.  46  &  47  Viot.  c.  52,  certificate  was  soperaeded  by  an 

B.  48,  substantially  in  the  same  order  of  discharge  under  the  Acts 

words  as  82  &  33  Vict.  o.  71,  s.  92 ;  of  1861  and  1869.    See  stats.  5 

soe  Exparte  Oravm,  L.  B.  10  Eq.  Geo.  II.  o.  30,  ss.  7,  10 ;  6  Geo. 

6^ :  &  parte  Tempest,  L.  B.  6  IV.  o.  16,  ss.  120,  122 ;   5  &  6 

Ch.  70;  Butcher  v.  Stead,  L.  B.  Vict,  c  122,  s.  89;  12  &  13  Vict 

7  H.  L.  889:  £b;  parte  Hall,  Be  c  106,  ss.  198—200,  and.Sched. 

Cooper,  19  Ch.  D.  580;  Ex  parte  Z. ;  24  &  25  Viot.  c.  134,  ss.  157, 

Orifith,  Be  Wilooxon,  28  Gb.  D.  161 ;  32  ft  33  Vict.  o.  71,  ss.  48, 

89,  decided  upon  that  enactment.  49 ;  and  50  ^  5}  Viol.  o.  66. 

(o)  If  a   bankrupt   bad   dnlv 
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shall  refuse  the  discharge  in  all  cases  where  the 
bankrupt  has  committed  any  misdemeanour  under  the 
Debtors  Act,  1869  (d),  or  the  Bankruptcy  Act,  1883  {e), 
or  any  other  misdemeanour  or  any  felony  connected 
with  his  bankruptcy,  unless  for  special  reasons  the 
Court  otherwise  determines  (/).  And  if  the  bankrupt's 
assets  are  not  of  a  value  equal  to  ten  shillings  in  the 
pound  on  the  amount  of  his  unsecured  liabilities  and 
he  does  not  satisfy  the  Court  that  this  fact  has  arisen 
from  circumstances  for  which  he  cannot  justly  be  held 
responsible,  or  if  he  has  on  any  previous  occasion  been 
adjudged  bankrupt,  or  made  a  composition  or  arrange- 
ment with  his  creditors,  and  in  several  specified  cases 
of  misconduct  on  the  bankrupt's  part(^),  the  Court 
shall  either  refuse  the  discharge,  or  suspend  it  for  not 
less  than  two  years  or  until  a  dividend  of  ten  shillings 
in  the  pound  has  been  paid  to  the  creditors,  or  require 
the  bankrupt  as  a  condition  of  his  discharge  to  consent 
to  judgment  being  entered  up  against  him  by  the 
official  receiver  or  trustee  for  the  whole  or  part  of  any 
unsatisfied  balance  of  the  debts  provable  in  the  bank- 
ruptcy to  be  paid  out  of  the  bankrupt's  future  earnings, 
or  after-acquired  property  as  the  Court  may  direct.  In 
the  last  case,  execution  shall  not  be  issued  on  the  judg- 
ment without  the  Court's  leave,  which  may  be  given 
on  proof  that  the  bankrupt  has  since  his  discharge 
acquired  property  or  income  available  towards  payment 
of  his  debts.  If  at  any  time  after  the  expiration  of  two 
years  from  the  date  of  any  order  made  on  the  bank- 
rupt's application  for  his  discharge  he  shall  satisfy  the 

(<2)  Stat.  32  k  33  Yiot.  o.  62,  without  expectation  of  being  able 
B8. 11 — 23.  to  paj ;  fraud ;  bringing  on  oank- 
(e)  Stat.  46  &  47  Viet.  c.  52,  ruptcy  by  rash  and    hazardous 
88.  81, 163 — 167.  speculation ;  unjustifiable  extra- 
ct )  Bee    Be   ScHomcns,   1904,  yagance  in  Hying;  gambling  or 
1  £l.  B.  106.  culpable  neglect  of  his  business ; 
(g)  Omitting  to  keep    proper  and  other  cases;  stat.  53  ft  54 
books  of  account  in  his  business ;  Vict.  o.  71,  s.  8,  sub-ss.  3,  4 ;  and 
trading  after  knowing  himself  to  see  46  ft  47  Vict.  c.  52,  s.  29,  as 
be  insolvent ;  contracting  debts  to  fraudulent  settlements. 
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Court  that  there  is  no  reasonable  probability  of  his 
being  in  a  position  to  comply  with  the  terms  of  the 
order,  the  Court  may  modify  the  terms  of  the  order,  or 
of  any  substituted  order,  as  it  may  think  fit  (h).  And 
if  the  Court  should  absolutely  refuse  to  discharge  the 
bankrupt,  he  may  afterwards  apply  to  the  Court  to 
Bffoot  of  order  reconsider  the  decision  (f).  An  order  of  discharge  shall 
*^*'^'^^^'  not  release  the  bankrupt  (1)  from  any  debt  on  a  recogni- 
zance, nor  from  any  debt  with  which  the  bankrupt  may 
be  chargeable  at  the  suit  of  the  Crown  or  of  any  person 
for  any  offence  against  a  statute  relating  to  any  branch 
of  the  public  revenue,  or  at  the  suit  of  the  sheriff  or 
other  public  officer  on  a  bail  bond  entered  into  for 
the  appearance  of  any  person  prosecuted  for  any  such 
offence,  unless  the  Treasury  certify  in  writing  their 
consent  to  his  being  discharged  from  such  debts ;  nor 
(2)  from  any  debt  or  liability  incurred  by  means  of  any 
fraud  or  fraudulent  breach  of  trust  to  which  the  bank- 
rupt was  a  party  (f) ;  nor  (3)  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance  by  any  fraud  to 
which  he  was  a  party  (A);  nor  (4)  from  any  liability 
under  a  judgment  against  him  in  an  action  for  seduction, 
or  under  an  affiliation  order,  or  as  co-respondent  in  a 
matrimonial  cause,  except  to  such  an  extent  as  the  Court 
expressly  orders  in  respect  of  such  liability  (Z).  An 
order  of  discharge  shall  release  the  bankrupt  from  all 
other  debts  and  liabilities  provable  in  bankruptcy  (m)  : 
but  shall  not  release  any  person  who  at  the  date  of  the 
receiving  order  was  a  partner  or  co-trustee  with  the 
bankrupt  or  was  jointly  boxmd  or  had  made  any  joint 
contract  with  him,  or  any  person  who  was  surety  or  in 

(h)  Btai  58  &  54  Yiot.  o.  71,  (J)  See  Be  Qrur,  1895, 2  Ch. 

B.  8,  replacing  46  &  47  Vict.  o.  52,  217. 

B.  28;  rales  (1890)  43—55;  eee  (]k)  Stat.  46  &  47  Yiot.  c.  52, 

Bs  Barker 9  25  Q.B,D,2S5;  Be  b.  80,  sub-B.  1. 

John  Boberta  A  Co.,  1904,  2  K.  B.  (0  Stat.  53  &  54  Yiot.  o.  71, 

299.  B.  10. 

(0  Be  Tdbiae  A  Co.,  1891,  1  (m)  See  an(<;,  pp.  198,268,264. 
Q.  B.  465. 
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the  nature  of  a  surety  for  him(w).    Where  in  the  Power  for 

opinion  of  the  Court  a  debtor  ought  not  to  have  been  ^^^\  adjadi« 

adjudged  bankrupt,  or  where  it  is  proved  to  the  satis-  ^S??  *^Lge« 

faction  of  the  Court  that  the  debts  of  the  bankrupt  are 

paid  in  full,  the  Court  may,  on  the  application  of  any 

person  interested,    by  order  annul  the  adjudication. 

Where  an  adjudication  is  so  annulled,  all  sales  and 

dispositions  of  property  and  payments  duly  made,  and 

all  acts  theretofore  done,  by  the  official  receiver,  trustee, 

or  other  person  acting  under  their  authority,  or  by  the 

Court,  shall  be  valid,  but  the  property  of  the  debtor 

who  was  adjudged  bankrupt  shall  vest  in  such  person 

as  the  Court  may  appoint,  or  in  default  of  any  such 

appointment  revert  to  the  debtor  for  all  his  estate  or 

interest  therein  on  such  terms  and  subject  to  such 

conditions,  if   any,   as    the    Court    may  declare    by 

order  (o).    A  receiving  order  may  be  annulled  on  the  AnnnlmeDt 

same  principles  as  an  order  of  adjudication  (p),  orA»^^"*^ 

We  have  seen  that  a  bankrupt's  property  divisible  Property  ao- 
amongst  his  creditors  comprises  all  such  property  as  bankruptcy' 
may  be  acquired  by  or  devolve  on  him  before  his 
discharge  (j).  It  is  held,  however,  with  regard  to 
goods  acquired  by  an  undischarged  bankrupt  after  his 
bankruptcy,  that  the  same  do  not  vest  absolutely  in  the 
trustee  in  bankruptcy  in  the  same  manner  as  property 
belonging  to  the  bankrupt  at  the  commencement  of  the 
bankruptcy  (r):  but  until  the  trustee  intervenes,  all 
transactions  by  the  bankrupt  with  any  person  dealing 
with  him  bona  fide  and  for  value  in  respect  of  such 
after-acquired  goods,  whether  with  or  without  knowledge 
of  the  bankruptcy,  are  valid  as  against  the  trustee  (s). 

(«)  Stat.  46  &  47  Yiot.  c.  52,  (p)  Be  Dennis,  1895,  2  Q.  B. 

B±  30  (aab-BB.  2,  4),  168.  630. 

(o)  Stat.  46  &  47  Vict.  o.  52,  (q)  Ante,  p.  255. 

8.  35 ;  see  8.  86 ;  12e  Taylor,  1901,  (r)  Ante,  p.  254. 

1  K.  B.  744 ;    lie  Beer,  1903,  1  («)  Cohen  ▼.  Mitehdl,  25  Q.  B. 

K.  B.   628;    i2e   Keei,  1905,  2  D.  262, 267, 268. 
K.  B.  666. 

W.P.P.  18 
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Thus  an  undischaiged  bankrupt  may  sue  upon  con- 
tracts made  with  or  wrongs  suffered  by  himself  in 
respect  oi  such  after-acquiied  goods,  and  may  alienate 
his  rights  in  respect  of  the  same  to  persons  dealing  in 
good  faith  and  for  value,  if  the  trustee  do  not  inter- 
vene (0-  It  has  been  held  that  this  doctrine  is  not 
applicable  to  the  case  of  real  estate  devolving  upon  a 
bankrupt  after  his  bankruptcy  (tt)^  But  there  appears 
to  be  no  exception  in  the  case  of  chattels;  as  the 
doctrine  has  been  applied  to  leaseholds  acquired  by  (x), 
and  to  a  legacy  and  a  share  of  residuary  personal  estate 
bequeathed  to  an  undischaiged  bankrupt  (y).  Subject 
to  the  title  which  may  be  so  gained  by  some  person 
dealing  in  good  faith  and  for  value  with  the  bankrupt, 
the  rule  is  that  all  property  acquired  by  or  devolving 
upon  the  bankrupt  before  his  discharge  vests  in  the 
trustee  (z).  An  undischarged  bankrupt  may,  however, 
maintain  an  action  for  his  personal  labour  performed 
after  his  bankruptcy  (a),  and  is  entitled  to  retain  money 
earned  by  his  own  labour  or  skill  in  order  to  support 
himseK;  for  the  law  does  not  make  the  bankrupt  a 
slave  to  his  creditors  (i).  But  if  he  earn  more  than  is 
sufficient  for  his  support,  the  trustee  will  be  entitled  to 
claim  the  surplus  for  the  benefit  of  the  creditors  (c). 
And,  as  we  have  seen  (d),  if  the  bankrupt  be  in  receipt 

(0  WMy. Fox,  7  T.n.^l;  4  («)  Be  Roger*,  18M,  1  Q.  B. 

B.  R.  472;    DrayUmY.  Dale,  2  425,  432  ;  iSe  Otor^  1894,  2  Q.  B. 

B.  &  C.    293;    26  B.    B.    856;  893;  ita  £€a&,  1899, 1  Q.  B.  688; 

BerbeH  v.  Baffer,  5  Q.  B.  965;  Be  Boberte,  1900,  1  Q.  B.  122; 

JameeoH  y.  Brick  and  Stone  Co.,  Shoolbred  v.  BoberU,  1900,2  Q.  B. 

Limited,  4  Q.  B.  D.  208 ;  Cohen  497;  Be  Haneoclc,  1904,  1  K.  B. 

V.  Mitchell,  25  Q.  B.  D.  262;  see  £85. 

Crofton  y.  PooU,  1  B.  &  Ad.  568 ;  (a)  Silk  y.  OOwme,  1  Esp.  140 ; 

85  R.  B.  880 ;  Emden  y.  CarU,  17  Bailey  y.  Thurston,  1903, 1  K.  B. 

Ch.  D.  169,  768.  187, 140  $q, 

(u)  Be  New  Land  Development  (b)  See   Ex  parte    Vine,   Be 

Auoeiaiion  and    Gray,    1892,  2  WHmm,  8  Ch.  D.  864;  JEmde^Y, 

Ch.  138;  Bird  Y.  PhUpoU,  1900,  CarU,  17  Ch.  D.  169,  768;  Bt 

1  Ch.  822,  831.  Shine,  1892, 1  Q.  B.  522. 

(2)  Be  Clayton  and  Barelay'e  (e)  Be  Graydon,  1896, 1  Q.  B. 

Contract,  1895,  2  Ch.  212.  417 ;   Be  Boberie,  1900,  1  Q.  B. 

(y)  Hunt  y.  Fripp,  1898, 1  Ch.  122;  BeHan€oac,l90i,lK, B. 580. 

675.  ((i)  Ante,  p.  268. 
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of  a  salary  or  income  in  return  for  his  personal  ser- 
vices, the  Court  may  order  the  whole  or  part  thereof  to 
be  paid  to  the  trustee  («).  The  bankrupt,  and  not  the 
trustee,  is  entitled  to  any  damages  recovered  in  an 
action  by  the  bankrupt  for  any  personal  wrong,  for  which 
the  right  of  action  does  not  pass,  on  the  bankruptcy, 
to  the  trustee  (/ ).  But  if  the  bankrupt  retain  and  invest 
any  money  so  recovered,  the  trustee  will,  it  seems, 
become  entitled  to  take  the  investments  thereof  for  the 
benefit  of  the  creditors  {g). 

Debtor's  estates  which  are  not  likely  to  exceed  300Z.  Small  bonk- 
in  value  may  be  ordered  to  be  administered  in  a  '"^  ^^' 
summary  manner  (A).    We  have  seen(f)  that  a  man's  Debtors 

J.,  .  ,    ,  ,       ,  owing  not 

creditors  are  not  entitled  to  present  a  bankruptcy  more  than 
petition  against  him,  unless  their  debts  amount  together  ^'' 
to  50/,  Under  the  present  Bankruptcy  Act,  however,  a 
County  Court  may  make  an  order  for  the  administration 
of  the  estate  of  a  person,  whose  whole  indebtedness 
amounts  to  a  sum  not  exceeding  50/. ;  and  the  debtor 
may  be  discharged  from  his  debts  by  means  of  such 
an  order  (£). 

Under  the  present  bankruptcy  law,  as  has  been  pre-  Administra- 
viously  noticed  (Z),  an  order  may  be  made  by  a  Court  *„ptcy  of '^^ 
exercising  bankruptcy  jurisdiction  (m),  on  the  applica-  estate  <^ 
tion  of  any  creditor  or  creditors,  whose  debt  or  debts  ^Svenr**^ 
would  have  been  sufficient  to  support  a  bankruptcy 
petition  (ti),  for  the  administration  of  the  insolvent 
estate  of  a  deceased  debtor,  according  to  the  law  of 
bankruptcy;  or,  if  proceedings  have  been  commenced 

(«)  Be  Bhiw,  1892, 1  Q.  B.  522 ;  (0  AfiU,  p.  248. 

Be  Boger$,  1894, 1  Q.  B.  425.  (k)  Sect.  122 ;  see  rules  there- 

(/)  Ante,  p.  153.  under,  W.  N.  2nd  Aug.,  1902. 

M  JB»  parte  Vine,  Be  Wileon,  (1}  Anie,  pp.  105,  201,  222. 

8  Oh.  D.  864.  (m)   See  Be  JEvane,   1891,    1 

(h)  Stat  46  &  47  Vict.  o.  52,  Q.  B.  143. 

s.  121 :  rules  (1886)  262,  (1890)  (n)  See  ante,  p.  248. 
6S. 
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in  any  Court  of  Justice  for  the  administration  of  such 
an  estate,  the  Court  may  transfer  the  proceedings  to 
a  Court  exercising  bankruptcy  jurisdiction  (o) ;  when  a 
'  like  order  for  administration  of  the  estate  in  bankruptcy 
may  be  made  {p).  Upon  such  an  order  being  made,  the 
property  of  the  deceased  debtor  will  vest  in  the  official 
receiver  as  trustee,  and  then  in  the  trustee  appointed 
by  the  creditors.  And  the  estate  will  be  administered 
by  the  trustee,  under  the  direction  of  the  creditors  and 
the  committee  of  inspection,  in  the  same  manner  as 
a  bankrupt's  estate  (q).  Subject  to  the  payment  in  full, 
in  priority  to  all  other  debts,  of  the  proper  funeral  and 
testamentary  expenses,  the  debts  will  be  payable  in  the 
same  order  as  prevails  in  bankruptcy  (r);  and  a  land- 
lord's right  of  distress  will  be  similarly  restricted  («). 
Any  surplus  remaining  after  payment  of  the  debts  in 
full,  together  with  the  costs  of  administration  and 
interest  as  in  bankruptcy  (0  shall  be  paid  over  to  the 
legal  personal  representative  of  the  deceased^  or  dealt, 
with  in  such  other  manner  as  shall  be  prescribed  (t^). 
The  provisions  of  the  Bankruptcy  Act,  1883,  as  to  the 
avoidance  of  voluntary  settlements  (v)  and  of  executions 
not  completed  {w),  do  not  apply  in  the  administration 
in  bankruptcy  of  the  insolvent  estate  of  a  deceased 
person  (a;).  But  those  relating  to  the  disclaimer  of 
onerous  property  (y)  are  applicable  in  such  pro- 
ceedings (2). 

(o)   The  ordering  of  such  a  53  &  51  Vict  a  71,  b.  28;  anU, 

transfer  is  in  the  discretion  of  p.  268. 

the  Conrt ;  E6  Baker,  44  Gh.  D.         (0  Ante,  pp.  262,  265,  266;  see 

262;  Be  Brigg$,  7  Times  L.  R.  Be  WMtaker,  1904,   I  Ch.  299; 

494,  572.  anU,  p.  222,  n.  (k), 

(p)  Btat.  46  &  47  Vict.  0.  52,         (u)  Stat.  46  &  47  Vict.  c.  52, 

8. 125,  amended  by  53  &  54  Yiot.  s.  125,  sub*s.  8. 
c.  71,  s.  21 ;    see  Rales  (1886)         (v)  AnU,  pp.  268,  269. 
274-  279 ;  (1890)  64.  (w)  Ante,  pp.  267,  268. 

(^)  Stat.  46  &  47  Vict.  c.  52,         (z)  Kx  parte  Official  Beeeiver, 

8.  125,  sub-ss.  5,  6,  amended  by  Be  Gould,  19  Q.  B.  D.  92;  J7(i<- 

53  &  54  Vict.  c.  71,  s.  21,  sub-s.  8.  luck  v.  Clark,  1899, 1  Q.  B.  699. 

(r)  Stat.  46  &  47  Vict.  o.  52,  (y)  Ante,  p.  256. 

B.  125,  snb^.  7 ;  ante,  p.  262.  (e)  Be  MeUUon,  1906,  2  K.  B. 

(a)  Sect.  42,  amended  by  stat.  68. 


OF  BANKBUPTOY.  277 

We  have  seen  (a)  that  before  the  Bankruptcy  Act,  Inaolvency. 
1861,  a  person  not  in  trade  could  not  be  made  a  bank- 
rupt. He  might,  however,  have  become  insolvent. 
Insolvency,  strictly  speaking,  means  a  general  inability 
to  meet  pecuniary  engagements  (&).  But  the  term  was 
very  commonly  and  conveniently  applied  to  the  means 
of  getting  rid  of  such  engagements  afforded  by  certain 
Acts  of  Parliament  passed  for  the  relief  of  insolvent 
debtors  (c).  These  Acts  enabled  persons  imprisoned  for 
debt,  upon  surrendering  all  their  property  for  the  benefit 
of  their  creditors,  to  obtain  their  discharge  from  custody 
and  protection  from  future  process  against  their  persons 
or  property.  And  under  certain  other  Acts  (d),  persons 
not  in  trade,  who  had  become  indebted  without  any 
fraud,  or  gross  or  culpable  negligence,  might  obtain  as 
complete  a  discharge  from  their  debts  as  if  they  had 
become  bankrupt.  But  the  Bankruptcy  Act,  1861  (e),  The  Bank- 
repealed  all  the  Acts  for  the  relief  of  insolvent  debtors,  isei.^  ^ ' 
and  abolished  the  Court  for  their  relief  (/),  and  rendered 
all  persons,  whether  traders  or  not,  subject  to  the 
bankrupt  law(5r). 

(a)  Ante,  p.  242.  (g)  Sect.  69.    It  is,  however, 

lb)  BiddUoomhe    ▼.    Bend,  4  provided  that  no  person,  not  being 

A.  &  E.  3S2.  a  trader  within  the  meaning  of 

(e)  Stat.   1  &  2  Vict.  c.  110,  the  Bankruptcy  Act,  1861,  shaU 

replacing  stat.  7  Geo.  lY.  c.  57,  be  adjudged  bankrupt  in  respect 

oontiniira  and  amended  by  stat.  of  a  debt  contracted  before  the 

11  Qeo.  IV.  and  1  Will  lY.  c.  38.  passing  of  that  Act ;  stat.  46  & 

(d)  Stats.  5  &  6  Yiot  c.  116;  47  Yict.  o.  52,  s.  126.    The  Act 

7  &  8  Yict  0.  96 ;  10  &  11  Yiot.  of  1869  contained  a  similar  pro- 

0. 102.  vision ;  stat  32  &  83  Yict  c,  71, 


(O  Stat  24  &  25  Yict  c.  134.         s.  US, 
')  Ib.B$.  19-27. 
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CHAPTEE    V, 

OP  INSURANCE. 

Having  now  considered,  though  very  briefly,  the 
subject  of  debts  generally,  there  remain  certain  debts, 
payable  on  contingencies,  which  .deserve  a  separate 
notice,  namely,  debts  arising  under  contracts  to  insure 
Mjqr  of  efifected  by  policies  of  insurance.  A  policy  of  insurance, 
or  assurance,  is  the  name  given  to  an  instrument  by 
which  a  contract  to  insure  is  entered  into ;  and  a  con- 
tract to  insure  is  a  contract  either  to  indemnify  against 
a  loss  which  may  arise  on  the  happening  of  some  event, 
or  to  pay,  on  the  happening  of  some  event,  a  sum  of 
money  to  the  person  insured.  The  most  usual  kinds  of 
insurance  are  insurance  of  lives,  insurance  against  loss 
by  fire,  and  insurance  of  ships  and  their  cargoes  against 
the  perils  of  the  seas. 

Life  inTOP-  And,  first,  as  to  life  insurance.    The  advantages  of 

life  insurance  are  now  so  well  known,  that  there  is  no 
occasion  to  dilate  upon  them.  By  payment  of  a  small 
annual  premium  during  the  life  of  the  person  insured, 
a  sum  of  money  may  be  secured  at  his  decease,  appli- 
cable to  the  payment  of  lus  debts,  for  a  provision  for 
his  family,  or  any  other  purposes.  But  as  the  insur* 
ance  of  lives  and  other  events,  in  which  the  person 
insured  has  no  interest,  is  often  nothing  more  than 
a  mischievous  kind  of  gaming,  it  is  enacted,  by  an  Act 

Imuranoeg  on  q{  George  III.,  that  no  insurance  shall  be  made  on  the 

lives  mwhioh  -.«       «    °  , 

the  insured      ufe  of  any  person,  or  on  any  other  event  whatsoever, 

5dd?^^°*^™"*  wherein  the  person  for  whose  use  and  benefit,  or  on 

whose  account,  such  policy  shall  be  made,  shall  have  no 

interest,  or  by  way  of  gaming  or  wagering ;  and  that 
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every  such  assurance  shall  be  null  and  void^  to  all 
intents  and  purposes  whatsoever  (a) ;  and  that  it  shall 
not  be  lawful  to  make  any  policy  on  the  life  of  any 
person,  or  other  event,  without  inserting  in  the  policy 
the  person's  name  interested  therein,  or  for  whose  use 
or  benefit,  or  on  whose  account,  such  policy  is  made  (b) ; 
and  that  in  all  cases  where  the  insured  hath  an  interest 
in  such  life  or  event,  no  greater  sum  shall  be  recovered 
or  received  from  the  insurer  than  the  amount  or  value  of 
the  interest  of  the  insured  in  such  life  or  other  event  (e). 
Every  person  is  considered  to  have  a  sufficient  interest  A  person  may 
in  the  duration  of  his  own  life  to  sustain  his  own  insur-  Jg^rehlaown 
ance  of  it ;  but  if  he  should  afterwards  put  an  end  to  his 
life,  or  die  by  the  sentence  of  the  law,  the  insurance 
will  be  void  in  the  hands  of  his  executors ;  and  no  pro- 
vision to  the  contrary  contained  in  the  policy  of  insur- 
ance will  be  of  any  avail  (d).    The  assignee  of  a  person 
who  has  insured  his  own  life  is  not  required  by  the 
above-mentioned  statute  to  have  any  interest  in  the 
life  of  such  person,  for  the  statute  makes  no  mention 
of  the  assignment  of  policies  (6).    A  creditor  has  an  a  creditor 
insurable  interest  in  the  Ufe  of  his  debtor  to  the  extent  ^"e*nt^8t' 
of  his  debt ;  but  if  the  debt  should  be  discharged  from  in  the  life  of 
any  other  source,  it  was  formerly  held  that  the  policy    "  ®    '• 
would  thenceforth  be  void  for  want  of  interest  (/).    This 
strict  law  was  not,  however,  usually  taken  advantage  of 
by  the  assurance  offices,  who  generally  paid  the  sums 
insured  without  any  inquiry  as  to  the  extent  of  the 

(a)  Stat.  14  Geo.  HI.  o.  48,  a.  been  made  by  stat.  19  Geo.  II. 

1 ;  Shilling  T.  AecidetUal  Death  a  87,  amended  by  27  &  28  Viot. 

Insurance  Company.  2  H.  &  N.  c.  56,  a.  1. 

42 ;    Hebdon  y.  TTetC,  8  B.  &  S.  (d)  Amieable  Ineuranoe  Society 

579.    See  ante,ja,  174.  y.  BoUand,  4  Bligh,  N.  S.  194, 

(5)  Sect.  2 ;  Hodson  y.  Obterver  reversing  Bolland  v.    Disney,   8 

Life  Assurance  Society,  8  E.  ft  B.  Rubs.  851 :  see  Clift  y.  Sehwabe, 

40.  8  C.  B.  437.   And  see  Banyon  on 

(c)  Sect.  3.    By  sect.  4,  tliia  Life  Insnranoe,  94 — 104,  3id  ed. 

Act   does  not   extend  to  insar-  (e)  Ashley  y.  Ashley^   8    Sim, 

ancea  bond  fide  made  on  ships,  149;  88  B.  B.  139. 

goods    or    morcbandises,     with  (/)  (TodsoZZ  y.  BoZdaro,  9  East, 

respect  to  which  proyisions  haye  72;  S.  C.  2  Smith,  L.  0. 
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Trustee. 

Father  and 
0on. 


interest  of  the  party  insured  in  the  life  on  which  the 
insurance  had  been  effected  (^).  And  by  subsequent 
decisions  (A.),  the  doctrine  that  a  contract  for  life 
assurance  is  a  contract  for  indemnity  only  was  over- 
ruled ;  so  that  if  the  person  insuring  has  an  insurable 
interest  at  the  time  of  effecting  the  policy,  the  subse- 
quent loss  of  such  interest  will  not  render  the  policy 
void.  An  interest  as  trustee  is  sufficient  to  support  a 
life  insurance  (i).  But  a  father  has  not  such  an  interest 
in  the  life  of  his  son  as  to  warrant  an  insurance  of  it 
for  his  own  benefit  (i).  By  the  Stamp  Act,  1891  (/), 
policies  of  life  insurance  are  required  to  be  duly 
stamped  according  to  the  table  in  the  note  (m). 


AsBignees  of 
life  poUoies 
may  sue  in 
their  own 
names. 


An  Act  of  the  year  1867  (ti)  enabled  any  person 
entitled,  by  assignment  or  other  derivative  title,  to  a 
policy  of  life  assurance,  and  possessing  at  the  time 
of  action  brought  Uie  right  in  equity  to  receive  and 
the  right  to  give  an  effectual  discharge  for  the  moneys 
thereby  assured,  to  sue  at  law  in  his  own  name  to 


(g)  Lloyd  &  Goold,  Gas.  temp. 
Bugden,  291. 

(h)  Dolby  ▼.  India  d:  London 
Life  Atsuranoe  Company,  15  G.  B. 
865 ;  Law  y.  London  Indi$mUabU 
Life  PoUcy  Company,  1  K.  &  J. 
223. 

(t)  Tid$well  V.  Angersiein^ 
Peake,  N.  P.  Gases,  151 ;  CoUett 
▼.  Morri$on^  9  Hare,  162, 176. 


(k)  Hdl/ord  y.  Kymer,  10  B.  & 
G.  724;  WortkingUm  ▼.  Cur^  1 
Gh.  D.  419 :  and  see  Hane  y. 
Pearl  Life  Asnuranoe  Company, 
1903,  2  K.  B.  92 ;  1904,  1  K.  B. 
558. 

(i)  state.  33  &  34  Vict.  c.  97, 
54  &  55  Viet.  c.  T"  "      " 


and  First  Schedule. 


8.  98—100, 


(m)  Wbere  the  sum  insured  does  not  exceed  £10     

Exceeds  £10,  but  does  not  exceed  £25 

Exceeds  £25,  bat  does  not  exceed  £500^ 
For  CYcry  fall  sum  of  £50,  and  also  for  any  fractional 

part  of  £50,  of  the  amount  insured 

Exceeds  £500,  but  does  not  exceed  £1,000— 
For  oTery  full  sum  of  £100,  and  also  for  any  fractional 

part  of  £100  of  the  amount  insured 

Exceeds  £1,000— 
For  CYcry  fuU  sum  of  £1,000,  and  also  for  any  fractional 

part  of  £1,000  of  the  amount  insured  

For  any  payment  agreed  to  be  made  upon  the  death  of 
any  person,  only  from  accident  or  Yiolence  or  otherwise 

than  from  a  natural  cause  0 

(n)  Stat.  30  &  31  Vict.  o.  144 ;  see  ante,  p.  37  and  n.  (t). 


d. 
1 
8 


0    6 


1    0 


10    0 
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recover  such  moneys  (o).  But  no  assignment  made  Notice  of  as- 
after  the  passing  of  the  Act  of  a  policy  of  life  assure  SfgWen. 
ance  should  confer  on  the  assignee  therein  named,  his 
executors,  administrators  or  assigns,  any  right  to  sue 
for  the  amount  of  such  policy,  or  the  moneys  assured 
thereby,  until  a  written  notice  of  the  date  and  purport 
of  such  assignment  should  have  been  given  to  the 
assurance  company  liable  under  such  policy  at  tbeir 
principal  place  of  business  for  the  time  being ;  and  the 
date  on  which  such  notice  should  be  received  should 
regulate  the  priority  of  all  claims  under  any  assign- 
ment (2?).  As  we  have  seen(j),  since  1875  all  legal 
choses  in  action  have  been  directly  assignable,  so  that 
the  assignees  may  sue  therefor  in  their  own  names  at 
law.  Assignments  of  policies  of  life  insurance  must  be 
duly  stamped,  or  the  assigrfee  will  have  no  right  to  sue 
or  give  a  valid  discharge  for  the  moneys  assured  (r). 

By  the  Married  Women's  Property  Act,  1882  (s),  LifeiMnr- 
a  married  woman  may,  by  virtue  of  the  power  of  making  ried  woman," 
contracts  therein  contained,  effect  a  policy  upon  her  ^^J^^T'^^^ 
own  life,  or  the  life  of  her  husband  for  her  separate  chUdwn. 
use ;  and  a  policy  of  assurance  effected  by  any  man 
on  his  own  life,  and  expressed  to  be  for  the  benefit 
of  his  wife,  or  of  his  children,  or  of  his  wife  and 
children,  or  any  of  them,  or  by  any  woman  on  her 
own  life,  and  expressed  to  be  for  the  benefit  of  her 
husband,  or  of  her  children,  or  of  her  husband  and 
children,  or  any  of  them,  shall  create  a  trust  in  favour 
of  the  objects  therein  named,  and  the  moneys  payable 

(o)  Sect.  1.  B.  19. 

(p)  Sect.  3.    The  date  of  the         («)  Stat.  45  &  46  Vict.  c.  75, 

receipt  of  the  statutory    notice  8.  11,  replaoiDg  33  &  84  Vict, 

does  not  conclnsively  determine  c.  93,  b.  10,  aB  to  the  effect  of 

the  rights  of  snccessire  assignees  which  see  HoU  y.  Everall,  2  Ch. 

of  the  money  assured,  as  between  D.  266 ;    Be  Se^flon,  34  Gh.  D. 

themselves ;  Newman  T.  Aetrman,  511;    Be  Davtes*  Policy  7ru«fo, 

28Ch.D.  674.  1892,    1    Gh.  90;    Be   Kuyper*$ 

(q)  AnU,  p.  87.  Policy  Trusts,  1899, 1  Gh.  88 ;  Be 

(r)  Stat.  54  &  55  Vict.  0.  39,  Parker's  Polioies,   1906,    1    Gh. 

8.  118,  replacing  51  Vict.  0.  8,  526. 
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under  any  such  policy  shall  not,  so  long  as  any  object 
of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  eft  be  subject  to  his  or  her 
debts  (^);  provided,  that  if  it  shall  be  proved  that  the 
policy  was  effected  and  the  premiums  paid  with  intent 
to  defraud  the  creditors  of  the  insured,  they  shall  be- 
entitled  to  receive,  out  of  the  moneys  pajrable  under  the 
policy,  a  sum  equal  to  the  premiums  so  paid. 


Fire  Insurance  against  fire  is  a  contract  to  indemnify 

against  loss  by  fire,  and  is  usually  renewed  from  year 
to  year  on  payment  of  a  premium.  The  person  who 
effects  such  an  insurance  must  have  an  interest  in  the 
property  insured,  and  he  cannot  recover  beyond  the 
extent  of  his  interest.  Neither  can  he,  as  a  rule,  assign 
his  policy  without  the  consent  of  the  insurers;  for 
policies  of  fire  insurance  usually  take  the  form  of  a 
contract  to  indemnify  the  insured  personally,  or  his 
representatives  in  law,  but  not  his  assigns  otherwise 
than  by  will(«).  When  a  house  or  other  building 
is  insured,  by  a  provision  of  the  old  Metropolitan 
Building  Act,  any  person  interested  may  procure  the 
insurance  money,  in  case  of  fire,  to  be  laid  out  in 
repairs  or  rebuilding  (^?).  It  has  been  held  that  the 
operation  of  this  provision  is  general,  and  is  not  con- 
fined to  houses  or  buildings  within  the  limits  of  the 
metropolis  (x) :  but  the  correctness  of  this  decision  has 
been  questioned  in  tlie  House  of  Lords  (y).    The  insurers 

(0  See  Cleaver  ▼.  Mutual  Be-  Porter  on  Insurance,  800, 2nd  ed. ; 

Mrve  Fund  Ufe  AMoHaiion,  1S92,  see  1  Wms.  V.  9c  P.  442. 

1  Q.  B.  147.  («)  Stat.   14  Geo.  III.  o.  78, 

(tt)  Lynok  ▼.  DaltaU  4   Bro.  b.  83;  see  1  Wma.  V.  k  P.  443— 

Pari.  Gas.  481;   Saddien*  Com-  445.  This  section  is  not  repealed 

pany  ▼.  Badeoek,   2   Atk.  554;  by  sUt.  18  &  19  Vict  a   122, 

Darrell  ▼.  TibbUU,  5  Q.  B.    D.  a.  109. 

560;    CoiUHlain   v.   Preetan,   11  (x)  Ex  parte  Chreiey^  4:  De  G., 

Q.  B.  D.  880;    Weet  of  England  J.  &  S.  477. 

Fire   Ineuranee   Co,    v.    leaace^  (y)  Wettmintter  Fire  Offtoe  y. 

1897,  1  Q.  B.  226;  Bnnyon  on  Glatgow    Provident    Investment 

Fire  Insurance,  11, 182, 803,  804 ;  Soei^y,  18  App.  Gas.  609, 716. 
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are  the  proper  parties  to  rebuild  under  this  enactment. 
But  a  distinct  request  must  be  addressed  to  the  insurers 
by  a  person  interested  in  the  house  or  building  damaged, 
that  the  insurance  money  may  be  applied  in  reinstating 
the  premises.  If  no  such  request  be  made,  the  insurers 
may  pay  the  money  to  the  person  who  effected  the 
insurance  («).  In  consequence  of  this  enactment,  a 
covenant  to  insure  a  house  or  other  building  is  tanta- 
mount to  a  covenant  to  repair  to  the  extent  of  such 
insurance,  and,  if  entered  into  by  a  lessee  in  his  lease, 
will  run  with  the  land,  so  as  to  be  binding  on  the 
assignee  of  the  lease  (a).  But,  upon  the  sale  of  a 
house  or  other  building  insured  by  a  vendor,  who  was 
under  no  obligation  to  insure,  the  benefit  of  the  con- 
tract of  insurance  does  not  pass  to  the  purchaser,  unless 
expressly  assigned  (6). 

The  insurance  of  ships  and  their  cargoes  from  the  insurance  of 
perils  of  the  sea  is  a  matter  belonging  rather  to  mer-  ^  ^P*' 
cantile  law  than  to  the  department  of  conveyancing. 
In  this  kind  of  insurance,  as  well  as  in  the  others,  an 
interest  in  the  property  insured  must  generally  belong 
to  the  party  effecting  the  insurance,  if  the  ship  be  a 
British  vessel,  or  the  goods  be  laden  on  board  any  such 
vessel  (<?).  Like  a  fire  insurance  policy,  a  policy  of 
marine  insurance  is  a  contract  of  indemnity  (d).  Con- 
tracts of  marine  insurance  must,  as  a  rule,  be  expressed 

(2)  Simpion  y.  SeoUith  Union  Spooner,  1905,  1  K.  B.  753;  see 

Intmrance  Ct)^  1  H.  &  M.  618;  1  Wms.  Y.  &  P.  442,  443.    Ab  to 

see   aUo  CoUingMge   y.  Boyal  the    benefit    of    a   contract   of 

Ex€kange  Corporaiionj  8  Q.  B.  D.  insurance  upon    a   mortgage  of 

173;  Cotton,  L.  J.,  ISCh.  D.  7;  tbo  property   infiured,  see  WU- 

Bowen,  L.  J.,  11  Q.  B.  D.  401.  Uams'    Conveyancing    Statutes, 

(a)  Vernon  v.  8miih,  5  B.  &  pp.  156—159. 

Ald.l;24B.R.257:seeWiniam8,  (a)  Stat.  19  Geo.  III.  o.  37, 

B.  P.  499,  20th  ed.  8.  1.    See  ante,  p.  174. 

(h)  Paine  y.  Mdler,  6  Yes.  349,  (d)  Powleg  y.  Innes,  11  M.  & 

352,  353;  5  B.  R.  327;  PooU  y.  W.  10;  Bumand  y.  Rodoeanaehi^ 

Adamf,  12  W.  B.  683 ;  Bauner  y.  7  App.  Cas.  333—339 ;  CaeteUain 

Pretton,  14  Ch.  D.  297;  18  Ch.  D.  y.  PresUm,  11  Q.  B.  D.  380,  386, 

1;    Phanix    Atfsurance    Co.    v.  393,394,397—399. 
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in  writing,  and  must  be  duly  stamped  (e).  A  statute 
of  the  year  1868  provides  that  whenever  a  policy  of 
insurance  on  any  ship,  or  on  any  goods  in  any  ship, 
or  on  any  freight,  has  been  assigned  so  as  to  pass  the 
beneficial  interest  in  such  policy  to  any  person  entitled 
Af Bignee  may  to  the  property  thereby  insured,  the  assignee  of  such 
name.  policy  shall  be  entitled  tosue  thereon  iniiisownname  (J). 

And  imder  the  Judicature  Act  of  1873  {g\  the  assignees 
in  manner  provided  by  the  Act  of  all  legal  choses  in 
action  may  sue  therefor  at  law  in  their  own  names,  as  we 
have  seen  (A.).  Unlike  policies  of  fire  insurance,  the 
terms  of  a  policy  of  marine  insurance  usually  extend 
its  benefit  to  the  assigns  of  the  insured,  as  well  as 
himself  (i).  The  benefit  of  a  poUcy  of  marine  insur- 
ance does  not  pass,  however,  upon  the  sale  of  the  goods 
insured,  unless  expressly  or  impliedly  assigned  (i). 
But  goods,  which  are  at  sea,  or  which  are  to  be  delivered 
by  sea,  are  very  frequently  sold  xmder  a  contract  that 
the  price  shall  include  freight  and  insurance,  and  be 
payable  on  receipt  of  the  shipping  documents.  In  such 
cases,  it  is  understood  that  the  shipping  documents 
shall  comprise  a  proper  policy  of  insurance  efifected  by 
the  shipper,  and  that  the  benefit  of  such  a  policy  is 
included  in  the  sale(Z). 


(«)  Stat  54  &  55  Vict.  o.  39. 
88.  91,  98,  95,  97  and  First  Sohe- 
dule,  amended  by  1  Edw.  VII. 
0.  7,  8,  11 ;  ^oiiM  Marine  Lismr- 
anM  Co,  V.  Smith,  1898,  2  Q.  B. 
351. 

(/)  Stat.  31  &  32  Vict  c.  86, 
8.  1;  Lloyd  r.  Fleming,  L.  B.  7 
Q.  B.  299;  PeOae  v.  Neptune 
Marine  Imuranoe  Co,,  5  O.P.  D. 
84. 

(g)  Stat.  36  &  37  Vict  o.  66, 
8.  25,  8ab-8.  6. 

(h)  Ante,  p.  37. 


(t)  Arnonld  on  Marine  Insur- 
ance, L 107, 112, 281, 284, 6th  ed. 

(k)  Powte$  Y.  Innei,  11  M.  ft 
W.  10 ;  North  of  England  Pure 
Oil-Cake  Co.  y.  Ar<^ngd  Mori- 
time  Ineuranee  Co.,  L.  B.  10  Q.  B. 
249;  Baffner  y.  Preeton,  18  Ch. 
D.12. 

({)  Tamvaeo  y.  Lucas,  1  B.  &  S. 
185;  3  B.  &  S.  89;  Lloyd  y. 
Fleming,  L.  B.  7  Q.  B.  299,  803 ; 
North  of  England  Oa-Cake  Co,  y. 
Arehangel  Maritime  Ineuranee 
Co,,  L.  R.  10  Q.  B.  249,  254. 
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CHAPTER  VI. 

OF  PERSONAL  ANNUITIES,  STOCKS  AND  SHARES. 

In  addition  to  the  things  in  action  known  to  the  old 
common  law,  we  have  seen  that  there  exist  in  modern 
times  several  other  species  of  property  classed  equally 
as  personal,  and  consisting  equally  of  mere  rights, 
unaccompanied  with  the  possession  of  anything  cor- 
poreal (a).  To  these  we  now  propose  to  direct  our 
attention. 

Amongst  personal  property  of  this  description  we  Penonal 
shall  first  mention  a  personal  annuity.  This  kind  of  •"^'^*y- 
property  is  not  indeed  of  so  modern  an  origin  as  some 
of  those  which  we  shall  hereafter  mention.  It  consists 
of  an  annual  payment,  not  charged  on  real  estate;  but 
it  may  nevertheless  be  limited  to  the  heirs,  or  the  heirs 
of  the  body,  of  the  grantee.  In  former  times  it  wels 
doubted  whether  an  annuity  was  not  a  mere  dwse  in 
action^  and  therefore  incapable  of  assignment  (6) ;  but 
this  objection  has  long  been  overruled.  When  limited 
to  the  heirs  of  the  grantee  it  will,  on  his  intestacy, 
descend,  like  real  estate,  to  his  heir;  but  it  is  still 
personal  property  (c),  and  will  pass  by  his  will  under  a 
bequest  of  all  his  personal  estate  (d).  When  given  to 
the  grantee  and  the  heirs  of  his  body,  the  grantee  does 
not  acquire  an  estate  tail ;  for  this  kind  of  inheritance 
is  not  a  tenement  within  the  meaning  of  the  statute 
De  Bonis  Conditionalibus{e).    The  grantee  has  merely 

(a)  AtUe,  pp.  88-42.  59 ;  22  R  R.  623. 

(6)  Go.  Litt.  141  b,  n.  (1).  (0)  Stat.    13   £dw.    I.    o.    1 ; 

(e)  EatiofStafordY.BuekUy,  Turner  v.  Turner,  2  Amb.  776, 

2   Vee.    sen.    171;  Radbum  v.  782;   Earl  of  Stafford  v.  Buek- 

Jervii,  8  Bear.  450,  461.  ley,  nbi  sup. 

(d)  Aubin  T.  Daly,  4  B.  &  Aid. 
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a  fee  simple  conditional  on  his  having  issue,  such  as  a 
grantee  of  lands  would  have  had  under  a  similar  grant 
prior  to  the  statute  Be  Denis  (f),  or  as  a  copyholder 
would  now  take  in  manors  where  there  is  no  custom 
to  entail  (^).  When  the  grantee  has  issue,  he  may 
therefore  alien  the  annuity  in  fee  simple  by  a  mere 
assignment;  but  should  he  die  without  issue  the  an- 
nuity will  fail.  A  personal  annuity  given  to  a  man 
for  ever  will  devolve  on  the  executor,  and  not  on  the 
heir  of  the  grantee  (h). 

Stock  or  bank      Let  US  next  consider  stock  in  the  public  funds,  or 

*oSt  ^^    ^^^^  annuities.    Previously  to  the  Eevolution  in  1688 

before  the        there  was  no  funded  debt  properly  so  called ;  although 

Revolution.      ^^^  Charles  L  and  King  Charles  II.  both  found 

occasion  to  raise  money  by  the  grant  of  annuities  in  fee 

simple  chargeable  on  particular  branches  of  the  revenue. 

These  annuities,  not  being  payable  out  of  real  estate, 

appear  to  have  been  the  first  instances  of  personal 

annuities  limited  to  the  grantees  and  their  heirs,  and 

they  gave  occasion  to  those  lawsuits  by  which  the  legal 

nature  and  incidents  of  personal  annuities  have  been 

determined ;  although  some  mention  of  such  annuities 

The  funds  are  fg  certainly  to  be  found  in  the  old  books  (i\     Soon 
redeemable  ^  ^ 

annuities.         after  the  Bevolution,  however,  a  portion  of  the  public 

debt  was  funded,  or  transferred  into  perpetual  annuities 

payable  by  way  of  interest  on  the  capital  advanced, 

which  capital  was  to  be  repaid  by  the  government  in 

the  manner  agreed  on.      And  from  that  time  to  the 

present,  the  funded  debt  of  the  country  has,  by  several 

Acts  of  Parliament,  been  greatly  increased.    Stock  in 

the  fimds,  therefore,  is  merely  a  right  to  receive  certain 

annuities,  by  half-yearly  or  quarterly  dividends,  as  they 

(/  )  See  Williams,  R.  P.  91, 92,      Sim.  158. 
'^Othed.  -    - 


(i)  Go.  Litt.  144  b;  Fits.  K.B. 
1"^ 
(k)  Taylifr  T.  HaHindaU,  12 


(ff)  ibt<l.460.  152  a. 
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become  due  (k),  subject  to  the  right  of  the  government  to 
redeem  such  annuities  on  payment  of  a  stipulated  sum, 
which  sum  is  the  nominal  value  of  the  stock.  Thus, 
100/.  2Z.  105.  per  cent.  Consolidated  Stock  is  a  right 
to  receive  21.  lOs.  per  annum  for  ever,  subject  to  the 
right  of  the  government  to  redeem  this  annuity  on  pay- 
ment of  1001.  sterling  (0.  The  actual  value  of  lOOZ. 
21,  10«.  per  cent.  Consolidated  Stock  of  course  depends 
on  the  state  of  the  stock  market,  being  sometimes 
lower,  sometimes  higher,  than  the  nominal  price,  which 
is  called  par. 

The    public  funds  have  been,  from  time  to  time,  Consols 

*     -  ,  ;«!.,,  formerly  the 

composed  of  several  separate  stocks,  of  which,  however,  inyestmeDt  of 
by  far  the  largest  and  most  important  were  the  Consoli-  ouSoory.*^^ 
dated  3Z.  per  cent.  Bank  Annuities,  shortly  termed 
Consols.  In  this  fund  alone  the  Court  of  Chancery 
formerly  invested  all  the  money  committed  to  its  care 
belonging  to  the  suitors  in  that  Court :  and  as  it  is  a 
rule  of  equity,  that  whatever  the  Court  would  certainly 
order  to  be  done  may  be  done  without  applying  to  the 
Court,  every  trustee  and  executor  was  justified  in  invest- 
ing in  consols  any  money  which  he  might  have  held  in 
trust,  without  any  express  direction  for  that  purpose  (m). 
At  the  present  time,  however,  the  investments  in  which 
money  in  Court  may  be  placed,  and  those  to  which 
trustees  may  resort,  in  the  absence  of  express  directions, 
have  been  largely  extended  by  rules  of  Court  and 
statute  (ti).  In  1888,  the  51.  per  cent,  consols,  together 
with  two  other  stocks  known  as  the  Kew  and  the 
Seduced  31.  per  cents.,  were  converted  into  Consolidated 

(*)  WOdman  v.    WUdman,  0  224 ;  Norhury  v.  Norbury,  4  Mad. 

Ves.    174,  177;    7  R.  B.  163;  191. 

BaiolingB  y.  Jmningt,  13  Yes.  38,  (n)  Stats.  28  &  24  Vict.  o.  38, 

45;  9  B.  B.  187.  b.  10;  56  &  57  Viot.  c.  53,  pt  1, 

(0  Stat  51  Viet  o.  2,  s.  2.  replacing  52  &  53  Vict.  o.  32 ;  23 

(m)  Hmoe  t.  Lord  DaHmmtiih,  &  24  Vict  c.  38,  s.  11 ;  and  22  & 

7  Yes.  150 ;  6  B.  B.  96 ;  Holland  23  Yiot.  c.  85,  s.  82.    See  R.  S.  C« 

T.  Hughes,  16  Yes.  114 ;  TMb  t.  1888,  W.  N.  24th  Nov.  1888. 
Carpenter,  1  ICad.  806;  16  R.  B. 
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Stock  yielding  dividends  at  the  rate  of  2/.  15^.  per 
annum  until  the  5th  of  April,  1903,  and  thereafter  at 
the  rate  of  21. 10^.  per  annum  (o). 


The  legal  nature  and  incidents  of  stock  in  the  public 
funds  were  fixed  by  the  various  Acts  of  Parliament  by 
which  these  fonds  were  created.  These  statutes  are  far 
too  numerous  to  be  here  mentioned ;  but  their  provisions 
The  National  are  generally  similar.  They  were  all  consolidated,  with 
amendments,  by  the  National  Debt  Act,  1870  (p).  By 
one  of  the  earliest  of  these  statutes  (q),  it  was  provided, 
that  all  persons  who  should  be  entitled  to  any  of  the 
annuities  thereby  created,  and  all  persons  lawfully 
claiming  under  them,  should  be  possessed  thereof  ew  of 
a  personal  estate,  and  the  same  should  iiot  he  descendible 
to  the  heir.  And  the  National  Debt  Act,  1870,  pro- 
vides that  the  perpetual  annuities,  which  form  part  of 
the  national  debt,  shall  continue  to  be  personal  estate, 
and  not  descendible  to  heirs  (r). 


Debt  Act, 
1870. 

8tock  is  per- 
sonal estate. 


TranBfer  of 
stock. 


Dividends. 


The  transfer  of  stock  in  the  public  funds  is  effected 
only  by  the  signature  of  the  books  at  the  Bank  of 
England  in  the  manner  prescribed  by  Act  of  Pcurlia- 
ment;  and  this  transfer  may  be  effected  either  in 
person  or  by  attorney  thereunto  lawfully  authorised,  by 
writing  under  hand  and  seal,  attested  by  two  or  more 
credible  witnesses  {s).  The  legal  title  to  stock  belongs 
to  the  person  in  whose  name  it  is  standing  in  the  bank 
books ;  and  the  bank  refuses  to  recognise  trusts,  or  to 
keep  more  than  one  account  for  the  same  person; 
neither  will  it  allow  of  the  transfer  of  any  stock  into 
the  names  of  more  than  four  persons.  Formerly  the 
right  to  stock  always  carried  the  right  to  the  current 


(o)  Stat  51  Viet.  c.  2. 

(p)  Stat.  38  &  34  Vict.  o.  71. 

iq)  Stat.  1  Geo.  I.  st.  2,  c.  19, 
s.  9,  now  repealed  by  stat  33  & 
34  Vict,  c  69. 

(r)  Stai  88  &  34  Vict.  o.  71, 


s.  9,  applied  to  consolidated 
21. 15«.  per  cent  stock  by  stat  51 
Vict  c.  2,  s.  2,  subHi.  5. 

(8)  Stat  88  &  84  Viet  o.  71, 
8.22. 
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dividends^  and  the  transfer  books  were  closed  for  some 
days  prior  to  the  days  of  payment  of  the  dividends. 
But  a  day  for  closing  the  books  is  now  fixed  in  the 
month  preceding  that  in  which  the  dividends  are  pay- 
able, and  the  person  whose  name  then  appears  inscribed 
in  the  books  as  proprietor  is,  as  between  him  and  the 
transferee,  entitled  to  the  current  dividend ;  and  after 
that  day  the  person  to  whom  any  transfer  is  made  is 
not  entitled  to  the  current  dividend  (t).    When  stock  is  stock  in  the 
standing  in  the  name  of  a  trustee,  the  beneficial  owner  {^o^^  * 
may  transfer  his  equitable  interest  in  any  manner  he 
pleases.    As  the  claim  of  the  beneficial  owner  is  equit- 
able only,  there  was  never  any  occasion  to  give  to  the 
transferee  a  power  of  attorney  to  sue  in  the  name  of 
the  transferor  (u) ;  and  the  transferee,  on  giving  notice 
of  the  transfer  to  the  trustees,  will  be  entitled  to  a  legal 
transfer  of  the  stock  into  his  own  name  in  the  books 
at  the  bank.    Provision  is  now  made  by  statute  for  the  stock  corti- 
conversion  of  stock,  transferable  only  at  the  bank,  into  ^^^^ 
stock  certificates  payable  to  bearer,  and  transferable 
accordingly  from  hand  to  hand  (a:).     It  seems  that  Contract  for 
stock  was  not  goods,  wares  or  merchandise  within  the  notVithin  the 
17th  section  of  the  Statute  of  Frauds  (y),  and  is  a  thing  Statute  of 
in  action  within  the  meaning  of  the  Sale  of  Groods  Act, 
1893  (;:) ;  so  that  it  does  not  require  a  written  memo- 
randum for  a  contract  for  its  sale,  if  the  value  exceeds 

(0  Stat.  88  &  34  Vict.  c.  71,  of  stock  may  give  an  e£feotual 

riT  25,  replacing  24  Vict.  c.  3,  s.  7.  receipt  for  any  dividend  thereon. 

Dividends  on  government  stock  unless  notice  to  the  contrary  has 

are  now  paid,  as  a  mle,  by  divi-  been  given  to  the  bank  by  any 

dend  warrants,  which  are  equlva-  other  of  the  holders.    See  stats, 

lent  to  cheques  on  the  Bank  of  83  &  34  Vict.  c.  71,  ss.  12—21 ; 

England,  sent   by  post   to  the  61  Vict,  c.  2,  s.  30;  and  52  Vict, 

address  of  a  sole  stockholder  or  c.  6,  s.  4. 

the   first    stockholder   in   joint  (u)  See  ante,  pp.  34,  35. 

accoonts.    Bnt  on  request  duly  (2)  Stat.  33  &  84  Vict.  o.  71, 

made  at  the  bank,  the  dividend  part  5,  ss.  26  sg.,  replacing  26 

warrants  may  be  sent  by  post  to  Vict.  c.  28. 

any  nominee  of  the  stockholder,  (y)  Stat.  29  Gar.  II.  e.  8.    See 

or  the  dividends  may  be  paid  on  avie^  p.  75  and  n.  (g), 

personal  attendance  at  the  bank.  (s)  Stat.  56  &  57  Vict.  c.  71, 

Any  one  of  several  joint  holders  ss.  4,  62 ;  ante,  pp.  72,  n.  (  p),  75. 

W.P.P.  19 
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ten  pounds  and  the  buyer  does  not  accept  ^nd  receive 
any  part,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment  (a). 


DLatringas. 


Kotioe  in  lieu 
of  distringas. 


When  any  person  had  an  interest  in  stock  standing 
in  the  name  of  another,  he  was  formerly  enabled  to 
restrain  the  transfer  of  such  stock,  or  as  it  was  said, 
to  put  a  stop  upon  it,  by  means  of  a  writ  of  distringas 
to  be  served  upon  the  Bank  of  England  (&).  Under  the 
present  practice,  however,  such  writs  are  no  longer 
issued  (0).  But  any  person  claiming  to  be  interested 
in  any  stock  standing  in  the  books  of  the  Bank  of 
England  or  dividends  thereon,  may,  on  filing  in  the 


(a)  See  Nume$  y.  Mpto,  1 
Com.  856 ;  Piekering  t.  A^ 
1  Com.  854;  2  P.  Wms, 
Pawle  Y.  (Ttinn,  4  Bing.  N.  C. 
445 ;  HumUe  T.  MitckeU,  II  A.  & 
E,  205 ;  Knight  v.  Barber,  16  M. 
&  W.  66.    As  to  the  stamp  daty 


upon  oontraot  notes  for  the  sale 
and  upon  mortgages  of  any  stock 
or  marketable  secnrity,  see  stats. 
54  ft  55  Vict.  c.  39,  ss.  28,  52, 58, 
86  and  First  Schedule;  56  Vict, 
c.  7,  s.  8;  Learojfd  y.  Bracken, 
1894, 1  Q.  B.  114. 


(b)  The  writ  of  distringas  was  in  strictness  a  proceeding  in  a  suit 
supposed  to  have  been  oommenoed  by  the  party  obtaining  it  against 
the  bank  and  the  legal  owner  of  the  stock ;  but  in  practice  a  suit  was 
not  commenced  unless  the  right  to  stop  the  stock  were  disputed. 
This  writ  formerly  issued  only  out  of  the  equity  side  of  the  Court  of 
Exchequer ;  but  when  in  1841  the  equitable  jurisdiction  of  the  Court 
was  transferred  to  the  Court  of  Chancery,  it  was  proyided  that  a  writ 
of  distrinaas  should  issue  out  of  the  latter  Court,  to  have  the  same 
effect  as  the  writ  previously  in  use.  The  writ  commanded  the  sheriff 
to  distrain  the  bank  bv  their  lands  and  chattels,  so  that  they  appeared 
in  Court  to  answer  a  bill  of  complaint  lately  exhibited  against  them 
and  other  defendants  by  the  person  obtaining  the  writ  The  object 
of  the  writ  was  stated  in  a  notice,  which  was  served  along  with  it,  to 
be  for  the  purpose  of  restraining  any  transfer  of  the  stodc  until  the 
order  of  the  Court  were  obtained.  When  a  distringas  was  so  put  upon 
any  stock,  the  bank  would  not  permit  any  transfer  to  be  made  with- 
out notice  to  the  person  who  had  obtained  the  writ;  bat  if  he  did  not 
commence  an  actual  suit,  or  obtain  an  order  restraining  the  transfer 
of  the  stock  within  a  short  time,  afterwards  fixed  by  order  at  eight 
days,  after  an  application  for  a  transfer  had  been  made,  the  bank 
would  no  longer  regard  the  distringas.  A  writ  of  distringas  might  at 
any  time  be  discharged  by  order  ot  the  Court.  See  Wilkinson  on  the 
Funds,  235-^252 ;  stat.  5  Vict.  c.  5,  ss.  4,  5 ;  8coU  v.  Bank  of  England, 
2  Y.  &  J.  827;  Ex  parte  Amyot,  1  Ph.  180,  d.;  EUy  r.  Bridges,  2Y.& 
C.  C.  C.  486,  491 ;  Be  Cross,  1  Dr.  &  Sm.  580 ;  Orders  of 'l7th  Nov., 
1841, 11  L.  J.  N.  S.  Oh.  3 ;  Consold.  Order  (1860)  XXYU. ;  2nd  Bep. 
of  Chancery  Commn.  (1854),  p.  122. 

(e)  B.  S.  0.  1883,  Order  XLVX.  r.  2,  replacing  B.  S.  0.  April, 
1880. 
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central  office  of  the  Supreme  Court  an  affidavit  as  to 
his  interest,  with  a  notice  to  restrain  the  transfer  of  or 
the  receipt  of  the  dividends  upon  the  amount  of  stock 
in  question,  serve  on  the  bank  an  office  copy  of  the 
affidavit  and  a  duplicate  of  the  notice  authenticated  by 
the  official  seal  ((2);  and  such  service  shall  have  the 
same  efifect  as  the  issue  of  a  writ  of  distringas  would 
formerly  have  had  (e).  The  bank  will  then  give  notice 
to  the  person  so  serving  them  of  any  application  for  a 
transfer  of  the  stock  or  the  payment  of  the  dividends 
thereon,  and  will  refuse  to  permit  any  transfer  to  be 
made,  or  the  dividends  to  be  paid  for  eight  days  after 
the  date  of  such  application  (/).  But  the  bank  is  not 
to  refuse  to  permit  the  transfer  to  be  made,  or  to 
withhold  payment  of  the  dividends,  for  a  longer 
period,  without  the  order  of  the  Court  or  a  Judge  (g). 
An  order  restraining  the  transfer  or  payment  of  the 
dividends  may  be  made  in  a  summary  way  upon  motion 
or  petition  of  the  person  who  has  served  the  notice  (h). 
A  notice  in  lieu  of  distringas  may  be  withdrawn  by 
the  person  by  whom  or  on  whose  behalf  it  was  given, 
on  a  written  request  signed  by  him,  or  its  operation 
may  be  made  to  cease  by  order  to  be  obtained  by  any 
other  person  claiming  to  be  interested  in  the  stock  or 
dividends  (i).  It  is  surprising  that  a  course  by  which  a 
cestui  que  trust  of  stock  may  be  so  effectually  protected 
from  any  fraudulent  transfer  by  his  trustee  should  not 
be  more  frequently  adopted. 

Stock,  being  a  cJiose  in  action,  could  not  formerly  Stock  may  be 
have  been  sold  under  a  fieri  facias  issued  in  execution  julg^nr* 
of  a  judgment  against  the  owner  (A).    And,  in  fact,  in  *«'>*«• 

(d)  B.  S.  C.  1888,  Older  XLYI.      r.  10. 

r.  i.  amended  by  B.  S.  0.  1888,         (K)  Stat  5  Viot.  o.  5,  s.  4;   Be 

No.  8.                                                 BldkMley's  TrwU,  28  Ch.  D.  549. 
, .  ,     ^^^  j^  g^  -   .     . 

(ft)  2>llfM 

in.  198;  1 
9p !!.(/). 


(a)  B.  S.  C.  1883,  Order  XLYI.  (t)  B".  S.  0.  Order  XLVI.  r.  9. 

r.  8;  Bee  note  (6)  above.  (k)  Dundas  t.  Duien$,  1  Yea. 

(/)  Be   BlaJciley'e  TnuU,  28  jon.  198;  1  B.  B.  112;  ante,  p. 

Ch.  D.  549.  99.  n.  Cn. 


isi)  B.  8.  C.  1883,  Older  XLYI. 
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the  Acts  by  which  stocks  were  created,  it  was  declared 
that  they  should  not  be  taken  in  execution  (/).  But 
under  the  Judgments  Act,  1838  (m),  any  Divisional 
Court  or  a  Judge  (n),  on  the  application  of  any  judg- 
ment creditor,  may  order  that  any  government  stock  of 
the  debtor  standing  in  his  own  name  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  shall 
stand  charged  with  the  payment  of  the  judgment  debt 
and  interest ;  and  such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been 
entitled  to,  if  such  charge  had  been  made  in  his  favour 
by  the  debtor ;  but  no  proceedings  shall  be  taken  to 
have  the  benefit  of  such  charge  until  after  the  expiration 
of  six  calendar  months  from  the  date  of  such  order  (o). 
And  under  the  Judgments  Act,  1840  (p),  a  similar 
order  may  be  made  as  to  the  interest  of  any  judgment 
debtor,  whether  in  possession,  remainder  or  reversion, 
and  whether  vested  or  contingent,  as  well  in  such 
stock  as  in  the  dividends  or  annual  produce  thereof,  and 
also  in  any  stock  lodged  in  Court  in  which  the  debtor 
may  be  interested  or  the  dividends  thereon  (q).  And  in 
order  to  prevent  any  judgment  debtor  from  disposing  of 
the  stock  authorised  to  be  charged,  an  order  may  be 
procured  by  the  creditor,  in  the  first  instance  ex  parte, 
charging  the  stock  and  restraining  the  Bank  of  England 
from  permitting  a  transfer  of  the  stock  until  the  order 
shall  either  be  made  absolute  (that  is,  confirmed  and 

(/)  Bank  of  England  T.  Lunn,  264, 267;  Pickering  Y.  Ilfracomhe 

15  Ves.  577.  Bailway  Company,  L.  B.  8  G.  P. 

(m)  Siat.  1  &  2  Viot.  o.  110,  235,  251;   Me  Uavesley,  1S91,  2 

g.  14.  Gh.  1 ;  SiewaH  v.  Bhode$,  1900, 1 

(n)  B.  S.  G.  1883,  Older  XLVI.  Oh.  886. 
r.  1,  replacing  Order  XLVI.  r.  1,         (p)  Stat  3  ft  4  Vici  o.  82, 8. 1. 

of  Stat.  38  &  39  Viot.  c.  77,  First  See  Hulke$  ▼.  Day,  10  Sim.  41. 
Schedule.  (9)  See    H'isr&iirtoii    ▼.   ^i7/, 

(o)  See    Watta  y.  J^eryes,    8  Kay,  470;  Hdly  y.  Barry,  L.  B. 

Mac.  &  G.  872 ;  Waits  y.  rorter,  3  Ob.  Ap.  452,  456,  457 ;  Bdland 

3E.ftB.743:  contra,  Beavanr.  ▼.    Young,  1904,  2   K.  B.  824; 

Earl  of  Oxford,  6  De  Gex,  M.  ft  stats.  35  ft  86  Yiot.  c.  44 ;  46  ft 

G.  524,  525,  532;  SeoU  y.  Lord  47  Yiot  0.29;  and  Supreme  Gourt 

HaUings,  4  Kay  ft  J.  638,  688;  Funds  Bules,  1886,  W.  N.  9th 

Crotvv.  Bdbinwn,  L.  B.  8  G.  P.  Oct,  1886. 
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continued)  or  discharged;  and  no  disposition  of  the 

judgment  debtor  in  the  meantime  shall  be  valid  or 

effectual  as  against  the  creditor.     And  the  order  will  bo 

made  absolute  if  the  debtor  do  not,  within  a  time 

mentioned  in  the  order,  show  cause  to  the  contrary  (r). 

Such  orders  are  known  as  charging  orders  nid,  and  Charging 

charging  orders  absolute.    When  the  debtor  is  entitled  ®'^®"- 

to  the  dividends   of  stock  standing  in  the  names  of 

trustees,  the  order  obtained  by  the  creditor  charging 

such  dividends  will  be  binding  on  the  trustees;  but 

the  bank  must  still  pay  the  dividends  to  the  trustees 

as  legal  owners  («).    As  we  have  seen  (t),  a  trustee  in  Bankrupt's 

bankruptcy  is  empowered  to  transfer  the  bankrupt's 

stock  to  the  same  extent  as  the  bankrupt  himself  might 

have  transferred  it.    And  stock  appears  to  be  a  thing 

in  action  (t^)  so  as  to  be  excepted  from  the  operation  of 

the  reputed  ownership  clauses  of  the  bankruptcy  law  (x). 

The  history  of  the  law  respecting  the  transmission  TianaiiiiMlon 
of  stock  by  wiU  affords  a  curious  instance  of  the  enact-  ^^i  ^ 
ments  of  the  legislature  having  been  virtually  overruled 
by  the  decisions  of  the  Court  of  Chancery.  The  Acts 
by  which  the  funds  were  created  provided,  that  any 
person  possessed  of  stock  might  devise  the  same  by  will 
in  writing  attested  by  'two  or  more  credible  witnesses, 
but  that  such  devisee  should  receive  no  payment  till 
so  much  of  the  will  as  related  to  the  stock  had  been 
entered  in  the  office  at  the  bank ;  and  in  default  of 
such  devise  the  stock  should  go  to  the  executors  or 
administrators  (y).  The  Court  of  Chancery,  however, 
held,  that  as  stock  had  been  declared  by  Parliament 
to  be  personal  estate,  it  must,  like  all  other  personal 

(r)  Stat.  1  &  2  Viot.  o.  110,  s.  see  Taylor  y.  TurnbuU,  4  H.  &  N. 

15.  495 

(0  ChurdUU  V.  Bank  of  Bng-  (f)  AnU,  p.  257. 

land,  1 1  M.  &  W.  823 :    BrUUad  (u)  Ante,  pp.  40,  41,  2S9. 

V.  WUhini,  3  Hare,  235 ;   Soulh  {x)  Ante,  pp.  230,  256. 

Western  Loan  and  Duoount  Oo.  (y)  Stat  1  Geo.  I.  stat.  2,  o.  19, 

T.  Bci)ert8on,  8  Q.  B.  D.  17 ;   and  s.  12,  and  snbseqaent  Acts. 
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estate,  devolve,  in  the  first  instance,  on  the  executor 
for  payment  of  debts,  even  though  it  should  have  been 
specifically  bequeathed  (z) ;  and  that  the  executor,  having 
it  in  his  hands  by  virtue  of  his  office  of  executor,  was 
bound,  after  payment  of  debts,  to  dispose  of  it  according 
to  the  will  of  his  testator,  even  although  such  will  were 
unattested  (a).  For,  previously  to  the  Wills  Act  of 
1837  (6),  a  will  of  personal  estate  required  no  attesta- 
tion. In  effect,  therefore,  a  person  was  enabled  to 
bequeath  his  stock  by  a  will  unattested.  All  wills, 
however,  are  now  required  to  be  attested  by  two  wit- 
nesses. And  by  an  Act  of  1845  the  provisions  of  the 
old  Acts,  which  had  virtually  been  disregarded,  were 
formally  repealed;  and  it  is  now  declared  that  the 
stock  of  a  deceased  person  may  be  transferred  by  his 
executors  or  administrators,  notwithstanding  any  specific 
bequest  thereof;  but  the  bank  are  not  to  be  required 
to  allow  of  such  transfer,  or  of  the  receipt  of  any 
dividend  on  the  stock,  until  the  probate  of  the  will 
or  the  letters  of  administration  shall  have  been  first 
left  at  the  bank  for  registration.  And  the  bank  may 
require  all  the  executors  who  shall  have  proved  the 
will  to  concur  in  the  transfer  (c).  And  the  rcjgistry  of 
specific  bequests  of  stock  is  no  longer  required. 

India  and  Other  personal  property  resembling  generally  stock 

Colonial  in  the  British  government  funds  in  its  legal  incidents 

Stock.  IS  India  stock,  and  the  stocks  of  the  various  British 

colonial  governments  inscribed  in  the  books  of  the  Bank 

of  England  or  some  other  bank(e2).    Each  of  these 

stocks  represents  a  certain  amount  of  funded  debt  of 

(c)  Bank  of  Eftgland  v.  lfo/a<(,  o.  26. 

3  Bro.  C.  C.  260 :  Bank  o/Eng-  (e)  Stat.  S  &  9  Yiot  o.  97, 0. 1, 

land  y.  Partons,  5  Yes.  665 ;  Bank  repealed  by  33  ft  34  Vict.  o.  69, 

of  England  y.  Lunn,  15  Yes.  569.  and  re-enaoted  by  33  ft  34  YicL 

(o)  Ripley   y.    WatenooHh,  7  c  71,  m.  17,  23. 

Yes.  440;  Franklin  y.  Bank  of  (d)  See  stat  40  ft  41  Yict  a 

Enqlandy  1  Buss.  575,  589.  59. 

(h)  Stat.  7  Will.  lY,  ft  1  Yict 
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the  government  which  has  issued  the  stock,  gives  the 
right  to  half-yearly  or  quarterly  payments  by  way  of 
interest  at  a  fixed  rate,  and  is  r^eemable  at  a  given 
time :  but  of  course  the  security  is  not  the  same  as  in 
the  case  of  the  British  fands,  being  that  of  the  Indian 
or  colonial  governments  and  their  revenues  respectively, 
and  not  that  of  the  Home  Government  audits  resources. 
The  stocks  inscribed  in  bank  books  of  various  municipal  Municipal 
corporations,  or  other  public  bodies,  such  as  the  Corpo-  siJS^  *^" 
ration  of  Manchester  or  the  London  County  Council, 
possess  like  incidents;  although  these  last  are  often 
transferable  by  deed,  and  not,  like  government  stock, 
by  mere  entry  of  the  transfer  in  the  bank  books  («). 
Such  stocks  sJso  represent  funded  debt  of  the  public 
bodies  issuing  them,  and  are  generally  secured  upon  the 
rates  leviable  by  or  other  corporate  or  public  revenues 
of  such  public  bodies.  The  provisions  above  stated  as 
to  the  transfer  of  British  government  stock  by  execu- 
tors or  administrators  (/)  and  the  receipt  of  dividends 
thereon  (^)  apply  to  all  stock  of  any  company  or  corpora- 
tion, funds  or  annuities  transferable  in  the  books  of  the 
Banks  of  England  or  Ireland  (A).  Notice  in  lieu  of 
distringas  (i)  may  be  served  in  respect  of  any  stock 
standing  in  the  books  of  the  Bank  of  England  or  any 
other  public  company,  whether  incorporated  or  not  (A). 
The  jurisdiction  to  make  charging  orders  is,  however, 
limited  to  any  government  stock,  funds  or  annuities, 
or  any  stock  or  shares  of  or  in  any  public  company 
in  England  (/).  As  we  have  seen(m),  a  trustee  in 
bankruptcy  is  empowered  to  transfer  any  stock  or 
other  property  of  the  bankrupt  transferable  in  the 
books  of  any  company,  office  or  person  to  the  same 

(«)  8ee  Buidett's  Official  In-  (k)  B.  S.  G.  1883,  Order  XLYI. 

telUgenoe.  r.  3. 

(/)  AtUe,  p.  294.  (I)  Stat.  1  &  2  Vict,  c  110, 

(a)  Ante,  p.  289  and  n.  (<).  b.  14 ;   BrereUm  y.  Edtoards,  21 

(k)  Stats.  33  ft  34  Vict  c.  71,  Q.  B.  D.  488,  493,  497. 

B.  73 ;  52  Vict  o.  6,  b.  4,  sub-s.  6.  (m)  Ante,  p.  257. 

(0  Ante,  pp.  290,  291. 
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extent  as  the  bankrupt  might  have  transferred  the 
same. 

Shareg,  We  will  now  proceed  to  examine  the  nature  of  shares 

in  joint  stock  companies.  A  share  in  a  trading  com- 
pany, regarded  as  a  source  of  emolument,  is  a  mere 
right  to  receive  a  certain  share  of  the  profits  made  by 
the  company ;  and  it  is  in  some  oases  accompanied  by 
the  liability  to  make  a  certain  contribution  towards 
payment  of  the  company's  debts  (n).  Joint  stock  com- 
panies were  formerly  of  two  kinds,  those  which  were 
incorporate,  or  made  into  oorporations,  and  those  which 
were  not  so. 


Corporations        Corporations  are  legal  personages,  always  known  by 
■^^®  "*d  the  same  name,  and  preserving  their  identity  through 

a  perpetual  succession  of  natural  persons.  They  are 
either  corporations  sole,  composed  only  of  one  person, 
such  as  a  bishop,  a  parson,  or  the  chamberlain  of 
London ;  or  corporations  aggregate,  composed  of  many 
persons  acting  on  all  solemn  occasions  by  the  medium 
of  their  conimon  8eal(o);  and  it  is  of  such  corporations 
that  we  are  now  about  to  speak.  Such  corporations 
may  exist  either  by  force  of  the  common  law,  or  of  some 
statute.  In  the  former  case  they  must  have  been  created 
by  royal  letters  patent,  or  they  must  be  corporations  by 
prescription  (as  the  Corporation  of  London  is),  that  is, 
they  must  have  existed  as  corporations  from  time  imme- 
morial, when  the  royal  assent  to  their  incorporation  is 
assumed  (p).  The  individual  members  of  a  common 
law  corporation,  and  their  private  property,  are  not 
liable    in    respect    of   any     debts    incurred    by   the 

(fi)  See  Williams,  R.  P.  6,  80,  Senieling,  Ltd.,  190S,  1 K.  B.  461 ; 

20th  ed.,  and  cases  there  cited ;  1904,  A.  G.  165. 

Nanney  v.  Morgan,  87   Ch.   D.  (o)  See  Bao.  Ahr.,  tit.  Oorpora- 

846,  352;    BorlancTs   Trustee  y.  tions;  1  Black.  Gomm.  ch.  18; 

Steel,  1901,   1   Ch.  280;    Jtandt  Williams,  R.  P.  295,  20th  ed. 

Gold  Mining  Co.  ▼.  New  BaJhU  ip)  1  Black.  Gomm.  472—478. 
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corporation  {q).  Bat  in  the  case  of  a  corporation  existing 
by  force  of  statute,  the  members  will  be  subject  to  any 
liability,  which  may  have  been  imposed  on  them  by  the 
terms  of  the  statute,  to  contribute  to  the  payment  of 
the  corporation's  debts.  We  have  already  noticed  the 
early  incorporation  of  certain  trading  companies  by 
royal  charter  (r).  Towards  the  end  of  the  seventeenth 
and  early  in  the  eighteenth  century  a  few  great  com- 
panies were  incorporated  pursuant  to  Act  of  Parliament. 
The  principle  adopted  in  these  cases  was  that  a  joint 
stock  of  trading  capital  of  a  certain  amount  should  be 
raised  by  subscription,  and  that  the  shares  of  the  mem- 
bers of  the  company  in  such  joint  stock  of  capital  should 
be  liable  to  the  company's  debts,  but  that  the  members 
themselves  should  not  be  liable  for  such  debts  beyond 
the  extent  of  their  shares  in  the  capital  stock  so  raised  (s). 
As  modem  commerce  increased, other  companiesobtained 
special  Acts  for  their  incorporation,  sometimes  imposing 
no  liability  on  the  members  for  the  company's  debts, 
sometimes  imposing  on  them  a  liability  for  such  debts 
limited  to  the  extent  of  their  shares  in  the  amount  of 
capital  to  be  raised  (0.  Besides  such  incorporated 
companies,  however,  there  also  grew  up  a  number  of 
joint  stock  companies,  which  had  not  obtained  the 
sanction  of  a  royal  charter  or  a  statute,  and  therefore 
had  no  corporate  existence  (u).  Such  associations  were 
in  law  nothing  more  than  private  partnerships  on  an 
extended  scale;  and  every  member  was  liable  to  the 
whole  extent  of  his  resources,  for  all  the  company's 
debts  (x).     In  the  last  reign,  as  we  shall  hereafter 

(9)  6  Yin.  Abr.  299  (Corpora-  Exchange  ABBarance  and  London 

lion,  pi.  5 — 8).  AsBuranoe  Corporation. 

»  AnUi  p.  S9.  (0  Lindley  on  Companiea,  4, 

»  See  stats.  5  &  6  W.  &  M.  5th  ed. 


c.  20,  ss.  20 — 26,  amended  by  8  &  (u)  Lindley  on  Companies,  2, 

9  Wm.  in.  0.  20,  BB.  20—26,  80,  3, 5th  ed. 

35,  49,  as  to  the  Bank  ofEng-  (x)  See  Bourne  v.   FreHh,    9 

land:  9  &  10  Will  IIL  0.  44,  s.  B.  &  C.  682 :  88  B.  B.  275;  Fax 

86,  as  to  the  East  India  Co. ;  6  T.  Clifton,  6  Bing.  776 ;  31  B.  B. 

Geo.  L  o.  18,  s.  7,  as  to  the  Boyal  536 ;  Waihum  y.  IngUby,  1  My.  9c 
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see,  provision  was  made  for  the  incorporation  of  all 
public  joint  stock  companies  by  registration  in  accord- 
ance with  certain  statutory  requirements  (y);  but  such 
companies  as  are  incorporated  by  letters-patent  or 
special  Act  of  Parliament  still  enjoy  peculiar  privil^es. 
These  companies,  therefore,  first  require  notice. 

Gompanios  The  nature  and  incidents  of  shares  in  the  joint  stock 

^^SSer  or    ^^  companies  incorporated  by  letters-patent  or  Act  of 
Act  Parliament  have  generally  been  determined  by  their 

respective  charters  or  Acts  of  incorporation.  And  in 
the  great  majority  of  cases,  and  in  all  the  modem 
charters  and  Acts  of  incorporation,  the  shares  are 
declared  to  be  personal  estate,  and  transmissible  as 
such  (2).  In  a  few  of  the  older  companies,  of  which 
the  New  Biver  Company  is  an  instance  (a),  the  shares 
are  real  estate  in  the  nature  of  incorporeal  heredita- 
ments. Since  the  year  1845,  however,  the  incidents 
of  all  joint  stock  companies  incorporated  by  special  Act 
of  Parliament  have  generally  been  the  same.  For  in 
that  year  an  Act  was  passed,  called  the  Companies 
Clauses  Act,  "for  consolidating  in  one  Act  certain 
provisions  usually  inserted  in  Acts  with  respect  to  the 
constitution  of  companies  incorporated  for  carrying  on 
undertakings  of  a  public  nature  "  (b) ;  and  it  was  pro- 
vided (c)  that  the  provisions  of  this  general  Act  should 
apply  to  every  joint  stock  company  which  should  there- 
after be  incorporated  by  special  Act  of  Parliament,  save 
so  far  as  such  provisions  should  be  varied  or  excepted 
by  the  special  Act.     A  uniformity  was  thus  given  to 

K.    61,  76 ;    Ex  paHe  Martian,  (c)  See  ante,  p.  40. 

Mont.  &  Ch.  576 ;   Pitchford  y.  (a)  DrybuUer  t.  JSartMomew, 

Davis,  5  M.  &  W.  2.  2  P.  Wma.  127. 

(y)  Stat.  7  &  8  Vict,  a  110,  (6)  Stat.   SAO  Vict  c.  16; 

'y  repealed  by  stat  20  &  21  extended  by  atat.  26  &  27  Vict. 


^' 


riot.  c.  14,  s.  28 ;  7  &  8  Vict.  o.  0. 118 ;  amended  by  stat.  82  &  83 

118,  partly  repealed  by  stat  20  &  Viot.  0. 48. 

21  Vict,  a  49;  all  now  repealed  (0)  Stat  8  &  9  Viot.  o.    16, 

by  the  Ck)mpauies  Act,  1862,  stat  m.  1,  2. 

25  &  26  Vict  0.  89. 
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the  constitution  of  such  companies,  and  the  length  of 
the  Acts  of  Parliament  required  to  establish  them  was 
greatly  diminished.  Since  provision  has  been  made  by 
statute  for  the  incorporation  of  joint  stock  trading  com- 
panies by  registration  ((2),  the  companies  incorporated 
by  special  Act  of  Parliament  have  generally  been  those 
formed  with  the  object  of  constructing  and  carrying  on 
works  of  public  utility,  such  as  railways,  tramways,  gas 
or  waterworks,  docks  or  canals;  especially  companies 
requiring  powers  to  take  lands  compulsorily  for  the 
purposes  of  their  undertakings.  Such  powers  must 
necessarily  be  given  by  the  authority  of  a  special  Act ; 
but  when  this  authority  is  obtained,  the  procedure  in 
the  matter  of  taking  the  lands  is  regulated  by  another 
general  Act  of  the  year  1845,  called  the  Lands  Clauses 
Act(«). 

Under  the  Companies  Clauses  Act,  the  capital  of  the  Companies 
company  is  divided  into  shares  (/),  which  are  personal  isiST" 
estate  and  transmissible  as  such(^).  A  register  of 
shareholders  is  to  be  kept(^).  Certificates  of  their 
shares  are  to  be  issued  to  the  shareholders  (i),  and  are 
prima  facie  evidence -of  their  title  (A).  Shares  are 
transferable  by  deed  duly  stamped,  in  which  the  con- 
sideration shall  be  truly  stated  (Z) ;  but  the  transfer  is 
not  complete  until  the  deed,  being  duly  executed  and 
otherwise  in  order,  has  been  delivered  to  the  secretary 
of  the  company  for  registration  (m).  And  no  share- 
holder is  entitled  to  transfer  any  share  not  fully  paid 
up,  until  he  shall  have  paid  all  calls  for  the  time  being 
due  on  every  share  held  by  him  (n).    The  amount  of 

(d)  Ante,  p.  298,   and   p.  302,         (h)  Sect.  12. 

po$L  (0    Sect    14;   see   PoweU   r. 

(e)  Stat.  8  &  9  Vict  o.  18,  ex-      London  &  ProvinoicU  Batik,  189S, 
tended  by  23  &  24  Vict.  c.  106.  2  Gh.  555. 

(/)  Stat.  8  &  9  Vict  c.  16,         (m)  Sect.  15;  NanneuY.  Mor- 

8.  6.  mm,  37  Oh.  D.  346. 

(o)  Sect.  7.  (n)  Sect.  16;  Haa  ▼.  Norfolk 

(S)  Sect.  9.  Etiuary  Co,,  16  Jur.  149;  K  v. 

(0  Sect  11.  Londonderry   &    Coteraine    By. 
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capital  subscribed  for  hj  each  shareholder  is  payable  on 
calls  made  by  the  company  (o).  In  default  of  payment 
of  any  call,  the  shareholder  may  be  sued  by  the  company 
for  the  amount  of  the  call  (p),  and  his  shares  may  be 
forfeited  (j).  The  remedies  of  creditors  of  the  company 
against  the  shareholders  axe  confined  to  levying  execu- 
tion against  them,  by  order  of  the  Court,  to  the  extent 
of  their  shares  in  the  capital  of  the  Company  not  then 
paid  up,  and  may  be  exercised  only  in  case  there  cannot 
be  found  sufficient  property  or  effects  of  the  company 
whereon  to  levy  execution  (r).  Fully  paid  up  shares 
may  be  consolidated  into  stock  («),  transferable  in  the 
same  manner  as  shares  (t), 

iDooDYenieiioe  Great  inconvenience  was  experienced  in  the  case  of 
TOratedToint  ^^^^^  stock  companies  which  had  not  obtained  letters- 
Btook  com-  patent  or  special  Acts  of  incorporation  whenever  there 
^°^  was  occasion  for  any  legal  proceedings  between  them 

and  any  of  their  shareholders.  For  such  a  company, 
however  extensive,  was  in  law  merely  a  partnership; 
and  a  partner  who  owes  or  is  owed  money  to  or  by  the 
partnership  of  which  he  is  a  member,  evidently  owes  or 
is  owed  a  portion  of  it  to  or  by  himself  according  to  his 
interest  in  the  joint  stock.  In  each  case,  therefore,  an 
account  must  be  settled  before  the  exact  debt  or  credit 
of  the  partner  can  be  ascertained  (u).  In  order  to 
obviate  the  difficulties  which  thus  arose,  many  joint 
stock  companies  obtained  special  Acts  of  Parliament, 
enabling  them  to  sue  and  be  sued  in  the  name  of  some 
officer;  in  such  Acts,  however,  the  full  liability  of 

Co.,  18  Q.  B.  998;  Hvhberriy  v.  Ch.y  5  Ex.  834;  Nixon  y.  Brawn- 
Manchester,   Sheff,  A    Lin,    By.      low,  8  H.  &  N.  686;  Ilfracombe 


Co.,  L.  R.  2  Q.  B.  471.  By.  Co.  v.  Poltimore,  L.  B.  3  O. 

(o)  Sects.  21— 24.  P.  289;    Lee  y.  Bude,  &e.  By. 

(p)  Sectfl.  25—27.  Co.,  L.  B.  6  C.  P.  576. 

(q)  Stat.  8  &  9  Viot.  c.   16,  (0)  Seoto.  61—64. 

88.  29—35.  (0  Seoto.  62, 14. 

(r)  Sect.  36;  Hitchine  y.  Kil-  (u)  See  Bichardson  y.  Bank  of 

kenny,  Ac.  By.  Co.,  10  C.  B.  160 ;  England,  4  My.  &  Gr.  165 ;  Efoane 

Devereitx    y.  Kilkenny,  Ac.    By.  y.  SUtken,  1  Keen,  24. 
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the  shareholders  for  the  company's  debts  was  always 
expressly  preserved  (a).  And  in  the  year  1837  an  Act  liettere 
of  Parliament  (y)  was  passed  empowering  the  Crown 
to  grant,  by  letters-patent,  charters  to  companies  for 
any  trading  or  other  purposes  whatsoever,  which,  with- 
out incorporating  such  companies,  would  empower  them 
to  sue  and  be  sued  in  the  name  of  some  officer  appointed 
and  registered  for  the  purpose.  This  Act  is  still  in 
force,  and  it  contains  a  valuable  provision,  empowering 
the  Crown  to  limit,  by  the  letters-patent,  the  liability 
of  the  individual  members  of  the  company  for  its 
engagements  to  a  given  extent  per  share  (z).  Banking  Saoking 
companies,  whose  shareholders  are  generally  their  wmpanies. 
customers,  were  peculiarly  subject  to  the  inconvenience 
above  referred  to  in  suing  and  being  sued.  Accordingly 
by  modem  statutes  (a),  all  such  banking  companies  as 
consisted  of  more  than  six  members  were  allowed  to 
appoint  some  public  officer  who  must  sue  and  be  sued 
on  behalf  of  the  company  (b) ;  but  these  statutes  did 
not  in  any  way  limit  the  shareholder's  liability  (c). 

In  the  year  1844  an  Act  was  passed  providing  for  joint  Stock 

the  incorporation,  by  registration  in  the  registry  office  R^«SJ^^n 

thereby  established,  of  joint  stock  companies  established  Act  of  I8i4. 
for  any  commercial  purpose,  or  for  any  purpose  of  profit, 

or  for  the  purpose  of  insurance  (d).    And  another  Act  Banking 

of  the  same  year  provided  for  the  incorporation  of  ^^"'P*"^^' 
banking  companies  by  letters-patent,  to  be  obtained, 

(x)  Lindley  on  Oompanies,  4,  (V)  Chapman  v.  MUvain,  5  Ex. 

5th  ed.  61 :    Steward  y.  Oreaves,  10  M. 

(y)  Stet  7  Win.  IV.  &  1  Vict.  &  W.  711. 

c.  73,  replacing  4  &  5  Will.  IV.  (o)  See  stat.  7  Goo.  IV.  c  46, 

c.  94.  88.   11 — 13;    Ex  parte  Mar$ton, 

(«)  Stat  7  Wai.  IV.  &  1  Vict  Mont.  &  Ch.  676. 

c  73,  8.  4,  replacing  6  Geo.  IV.  (d)  Stat.  7  &  8  Vict.  o.  110, 

0.  91, 8.  2.  amended  by  10  &  11  Viet  c.  78, 

(a)  8tat8.  7  Geo.  IV.  o.  46,  s.  9  and  repealed  by  25  &  26  Vict. 

tq,;l&  2  Vict  o.  96 ;  extended  c.  89.    See  The  Queen  y.  Whit- 

8  ft  4  Viet  0.  Ill;  made  per-  mar$h,  15  Q.  B.  600;    Bear  v. 

petnal  5  ft  6  Vict  o.  85;  27  ft  28  BroniUy,  18  Q.  B.  271. 
Vict.  c.  82. 
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LiabilitT  of 
Bhareholders. 


The  Limited 
LiabUitY  Act, 
1855. 


on  petition,  from  the  Ciown,  and  to  be  granted  for  a 
term  not  exceeding  twenty  years  {e).  But  under  both 
of  these  Acts  the  shareholders  were  fully  liable  to  the 
creditors  of  the  company,  though  a  person's  liability 
ceased  on  the  expiration  of  three  years  after  he  had 
ceased  to  be  a  shareholder  (/).  The  Limited  Liability 
Act,  1855  (g),  however,  enabled  joint  stock  companies 
to  be  registered  under  the  Act  of  1844  with  limited 
liability,  so  that  each  shareholder  should  not  be  liable 
to  the  creditors  of  the  company  for  more  than  the 
unpaid  portion  of  his  shares  (Ji).  This  principle  of 
limited  liability  so  introduced  was  extended  by  subse- 
quent Acts  (i) ;  all  of  which  were  repealed  and  consoli- 
dated by  the  Companies  Act,  1862  (k). 


GompanieB 
Act,  1862. 


CompanioB 
Act,  1879, 


Under  this  Act  seven  or  more  persons  associated  for 
any  lawful  purpose  may,  by  subscribing  their  names  to 
a  memorandum  of  association,  and  otherwise  complying 
with  the  requisitions  of  the  Acts  in  respect  of  registra- 
tion, form  an  incorporated  company,  with  or  without 
limited  liability  (Z).  And  any  company  registered  as 
an  unlimited  company  may  now  register  as  a  limited 
company,  subject  to  the  provisions  of  the  Companies 
Act,  1879  (m).  No  partnership  of  more  than  ten  persona 
shall  be  formed  for  carrying  on  the  business  of  banking 
unless  it  be  registered  as  a  company  under  these  Acts,  or 
be  formed  in  pursuance  of  some  other  Act  of  Parliament 


(«)  Stat.  7  ft  8  Vict  o.  113, 
repealed  by  25  ft  26  Vict.  o.  89. 

(/)  Stat.  7  ft  8  Vict.  c.  110, 
B8.  66—68;  Greenwood^t  cate,  3 
De  G.,  M.  ft  G.  459;  7  ft  8  Viot. 
c.  118,  88.  7—10. 

(a)  Stat.  18  ft  19  Vict.  o.  183. 

(Ji)  Sect.  8. 

(0  State.  19  ft  20  Vict  o.  47 ; 

20  ft  21   Vict  cc.  14,  49,  80; 

21  ft  22  Vict  00.  60,  91. 

(^)  Stat  25  ft  26  Vict.  o.  89, 
amended  chiefly  by  80  ft  31  Vict. 
0.  181;   40  ft  41  Viot  c.  26;  42 


ft  48  Viot  0.  76;  43  Viot  o.  19; 
46  ft  47  Viet.  oo.  28,  30;  53  ft  54 
Vict  00.  62,  63;  and  63  ft  64 
Viot  0.  48. 

(Z)  Stot  25  ft  26  Viot  o.  89, 
B. 6 ;  see SalomoHY,  Salomond:  Co^ 
1897,  A.  0.22. 

(m)  Stat  42  ft  43  Viot  o.  76. 
Bat  by  sect  4,  a  bank  of  ifiBae 
'Bfcered  as  a  limited  company. 


either  before  or  after  the  passing 
of  that  Aot,  shall  not  be  entitle) 
to  Umited  liability  in  respect  off 
ito  notes. 
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or  of  letters-patent ;  and  no  partnership  consisting  of 
more  than  twenty   persons  shall  be  formed  for  the 
purpose  of  carrying  on  any  other  business  that  has  for 
its  object  the  acquisition  of  gain  by  the  partnership 
or  by  the  individual  members  thereof  (n),  unless  it  be 
registered  as  a  company  under  these  Acts  or  be  formed 
in  pursuance  of  some  other  Act  of  Parliament,  or  of 
letters-patent,  or  be  a  company  engaged  in  working 
mines  within  and  subject  to  the  jurisdiction  of  the 
Stannaries  (o).    The  liability  of  the  members  of  a  com-  ?f*j^^/**y 
pany  formed  under  these  Acts  may,  according  to  the 
memorandum  of  association,  be  limited  either  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively  held 
by  them,  or  to  such  amount  as  the  members  may  respec- 
tively undertake  by  the  memorandum  of  association  to 
contribute  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up  (p).    In  the  former  case  the  com- 
pany is  said  to  be  limited  by  shares ;  and  in  the  latter 
to  be  limited  by  guarantee.    And  the  liability  of  the  Company 
directors  or  managers,  or  managing  director  of  a  limited  alxeoton^nih 
company  may,  if  so  provided  by  the  memorandum  of  as-  S^jjyjj*®^ 
sociation  or  fixed  by  special  resolution,  be  unlimited  (q). 

The  memorandum  of  association,  which  must  contain  Memorandnm 
information  as  to  the  name,  situation  and  objects  of  the  ^f  assooiation. 
company  (r),  and  the  amount  of  its  capital,  if  limited  by 
shares  («),  or  of  the  members*  liability,  if  limited  by 
guarantee  (t),  may,  in  the  case  of  a  company  limited 

(n)  See  8mUh  v.  Anderion,  15  (r)  See   stat.   53   &  54  Vict. 

Ch.  D.  247 ;   Be  PadtUno  Total  o.  62,  as  to  altering  the  objeoto 

Lo8S   and    CoUition     Asmranee  of  a  company. 

Auookdiofi,  20  Gh.  D.  137;  Jen-  (s)  The  capital  of  a  company 

ninffs  y.  Hammond^  9  Q.  B.  D.  limited  by  Bhares  mar  be  redaoed 

225;  Shaw  y.  Ben$on,  11  Q.  B.  D.  with  the  sanction  of  the  Ck)urt ; 

5e3.  stats.  30  &  31  Vict,  a  131,  ss. 

(o)  Stat25&26  Viot.o.89,s.  4.  9--20;  40  &  41  Vict,  c  26;  43 

(p)  Ibid,  s.  7 ;  see  Stat  63  &  64  Vict  o.  19 ;  BritUh,  dtc.  Finance 

Vict,  a  48,  s.  27,  as  to  companies  CorporaiUm  y.  Oouper^  1894,  A.  0. 


limited  by  goaiantee. 
(o)  Stat  80  &  31 
as.  4—8.  88.  ^  9, 10;  see  note  (f)  aboye. 


(o)  Stat  80  &  31  Vict.  c.  131,         (0  Stat  25  k  26  Vict  c  89, 
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Begistration. 


CompaDj  in- 
corporated. 


by  shares,  and  must  in  the  case  of  a  company  limited 
by  guarantee  or  unlimited,  be  accompanied,  when 
registered,  by  articles  of  association  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  pre- 
scribing such  regulations  for  the  company  as  the 
subscribers  shall  deem  expedient.  These  articles  must 
be  expressed  in  separate  paragraphs  numbered  arith- 
metically. The  Act  contains  a  Table,  marked  A.  in  the 
first  schedule  thereto,  of  regulations  for  the  manage- 
ment of  a  company  limited  by  shares ;  this  Table  has 
lately  been  revised  by  order  of  the  Board  of  Trade  (u) ; 
and  all  or  any  of  its  provisions  may  be  adopted  in  the 
articles  of  association  (x).  And  the  regulations  con- 
tained in  this  Table  will,  if  not  excluded  or  modified  by 
the  articles,  be  deemed,  so  far  as  they  are  applicable, 
to  be  the  regulations  of  every  company  limited  by 
shares  (y).  The  memorandum  and  articles,  if  any,  are 
to  be  registered  by  the  registrar  of  joint  stock  com- 
panies (z)  ;  and  thereupon  the  company  is  incorpo- 
rated (a).  And  a  certificate  of  incorporation  given  by 
the  registrar  in  respect  of  any  association  shall  be  con- 
clusive evidence  that  all  the  requisitions  of  the  Com- 
panies Acts  in  respect  of  registration  and  of  matters 
precedent  and  incidental  thereto,  have  been  complied 
with,  and  that  the  association  is  a  company  authorised 
to  be  registered  and  duly  registered  under  the  Com- 
panies Acts  (6). 


SStment  of        When  a  company  limited  by  shares  has  been  regis- 

Bharet.  tered,  the  shares  authorised  by  the  memorandum,  or 

some  of  them,  are  issued  and  are  allotted  to  the  persons. 


(tt)  Older  of  80th  Jaly,  1906; 
W.  N.,  11th  Ang.,  1906. 

(x)  Stat.  25  &  26  Vict  o.  89, 
B.  14. 

(y)  Sect.  16, 

(c)  Beet.  17. 

(a)  Sect.  18. 

(&)  Stat.  63  &  64  Viet.  c.  48, 


B.  1  (1),  replaoing  part  of  25  &  26 
Viot.  c.  89,  B.  18,  and  intended 
to  amend  the  law  laid  down  in 
Be  National  Debenture  and  AueU 
CorporaiUm,  1891,  2  Oh.  505 ;  Bee 
alBo  Re  Lascon  A  Co.,  1892,  3 
Oh.  555. 
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who  have  agreed  or  may  agree  to  take  them.  A  person 
who  agrees  to  take  shares  in  such  a  company  comes 
under  an  obligation  to  pay  to  the  company  the  amount 
of  the  shares  allotted  to  him;  for  example,  10/.  for 
each  share,  or  whatever  other  sum  has  been  fixed  as 
the  amount  of  the  share  (c).  The  time  or  times  for 
payment  of  this  amount  is  usually  fixed  by  the  terms 
of  the  contract  to  take  the  shares ;  and  very  frequently 
payment  of  the  whole  amount  of  the  share  is  not  imme- 
diately required,  in  which  case  the  shareholder  remains 
under  a  liability  to  pay  the  balance  unpaid  whenever 
it  shall  be  called  for.  When  the  amount  of  the  share 
has  been  fully  paid  up,  there  is  no  further  liability  on 
the  shareholder.  Under  the  Companies  Act,  1862  (d),  it 
was  not  necessary  that  shares  allotted  should  be  paid  for 
in  inoney ;  an  agreement  to  take  shares  in  consideration 
of  money' %  worth  was  perfectly  valid,  and  was  not  re- 
quired to  be  attended  with  any  particular  formality. 
Thus,  if  shares  were  allotted  to  a  man  as  fully  paid 
up  in  consideration  of  services  rendered  by  him,  or 
as  the  price  of  property  sold  by  him,  his  liability  for 
the  amount  of  the  shares  was  equally  well  discharged 
as  by  payment  in  money  {e).  And  the  same  law  was 
applicable  if,  for  a  like  valuable  consideration,  shares 
were  allotted  as  partly  paid  up  to  an  amount  specified ; 
the  shareholder  being  then  liable  only  for  balance  of 
the  amount  of  the  share  (/).  By  section  25  of  the 
Companies  Act,  1867  ((/),  it  was  enacted  that  every 
share  in  any  company  shall  be  deemed  and  taken  to 
have  been  issued  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash  (A),  unless  the  same  shall  have 

(c)  OoTtqwKk^  &c,  Co,  y.  Boper,         (/)  See  same  oases. 

1892,  A.  O.  125,  134—137,  145 ;         (g)  Stat.  30  &  31  Vict.  o.  131. 
Welion  Y.  Saffery,  1897,  A.  G.  299.         (h)  It  was  held,  however,  that 

(d)  Stat.  25  &  26  Viot  c.  89.  any  traosactioa  which  would  sup- 
(0)  Drummond*i  caae^  L.  B.  4  port  a  plea  of   payment  in  an 

Oh.  772,  779 ;  PelTs  oa»e,  L.  B.  action  at  law  for  calls  on  the 
5  Gh.  11 ;  Re  BaglanHaU  Colliery  shares,  was  equivalent  to  **  pay- 
Go.,  L.  B.  5  Gh.  346 ;  and  see  Rs  ment  in  cash ; "  so  that  where  a 
Wraggt  Limited,  1897, 1  Gh.  796.  company  was  indebted  in  a  sum 

W.P.P.  20 
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been  otherwise  determined  by  a  contract  duly  made  in 
writing,  and  filed  with  the  r^;istrar  of  joint  stock 
companies  at  or  before  the  issue  of  such  shares.  Under 
this  Act,  the  shareholder's  liability  for  the  amount 
payable  in  respect  of  his  shares  might  still  be  satisfied 
by  the  company's  acceptance  of  any  valuable  considera- 
tion in  the  nature  of  money's  worth  instead  of  pay- 
ment in  cash,  if  so  provided  in  a  written  contract  duly 
filed  (i) ;  and  the  nature  of  such  consideration  was 
required  to  appear  on  the  face  of  the  written  contract : 
otherwise  the  shareholder  was  liable  for  the  amount  of 
the  shares  (k).  But  it  has  been  held  that  a  company  may 
not  issue  fully  paid-up  shares  at  a  discount,  or  without 
any  valuable  consideration,  even  though  a  written  con- 
tract to  that  effect  be  registered  (I).  Section  25  of  the 
Companies  Act,  1867  (m),  was  repealed  by  the  Companies 
Act,  1900  (n).  This  Act  also  requires  certain  contracts 
in  writing  and  other  particulars  to  be  filed  within  one 
month  after  the  allotment  by  a  company  limited  by 
shares  of  any  shares  allotted  in  whole  or  in  part  for  a 
consideration  other  than  in  cash  (6).  But  default  in 
compliance  with  this  requirement  only  subjects  every 
director  or  other  officer  of  the  company,  who  is  know- 
ingly a  party  thereto,  to  a  heavy  penalty  (p) ;  and  does 

immediately  payable  to  a  share-  2  Gh.  480.    Stat.  61  &  62  Viet, 

bolder  lifble  on  bia  sbarea,  tbere  o.  26,  enables  tbeCoort  to  remedy 

was  no  oocasion  to  make  actual  the  omission  tbrouffh  aocident  or 

payments  in  satisfaction  of  the  inadyertenoe  to  file  a  sai&cient 

liabilities  on  both  sides,  but  the  contract. 

amount  of  the  debt  might  be  set        (I)  Ooregumy  de,  Co,  y.  JBoper, 

off  jpro  tanto  against  the  amount  1892,  A.  G.  126;  Be  Bddmtone, 

due  on  the  shares;  8par(fo'$  cai0,  dte,  Co.,  1893,  3  Gh.  9;  Welion  y. 

L.  B.  8  Oh.  407;  Ferrar'i  case,  Sqffery,  1897,  A.  C.  299. 
L.  B.  9  Oh.  855;  Keni*i  ea$e,  39         (m)  Stat.  30  &  81  Vict.  o.  131. 
Gh.  D.  259;   Se  Jone$,  Uoyd  A         (n)  Stat.  68  &  64  Vict.  c.  48, 

Ob.,   41    Oh.    D.    159;    see   Be  s.  83,  also  pioyiding  that  after  the 

JohanMbwrg  SoUl  Co.,  1891,  1  year  1900,  no  proceedings  shall 

Oh.  119 ;  Laroeque  y.  Beauc/umifif  be  oommenoed  under  sect.  25  of 

1897,  A.  0. 358.  the  Act  of  1867 ;  see  Be  BruUon 

(0  Be   Wragg,  Limited,  1897,  and  Bumey,  LimUed,  1901, 1  Gh. 

1  Oh.  796.  637. 

(k)  Be      KharaMoma,      <to.,         (o)  Sect.  7(1). 
Swndioate,    1897,    2    Gh.    451;         (p)  Sect.  7  (2). 
Marhham  and  Darter'i  eaee,  1899, 
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not  render  the  shareholder  liable  to  pay  the  amount  of 
the  shares  so  allotted  to  him.  Under  the  present  law, 
therefore,  if  for  valuable  consideration  in  mone/s 
worth  a  man  agree  to  take  shares  as  fully  or  partly 
paid  up,  he  is  under  no  liability  on  the  fully  paid 
shares,  and  is  only  liable  for  the  balance  agreed  as 
unpaid  on  the  partly  paid-up  shares,  although  no 
contract  be  filed.  But  if  shares  be  issued  to  him  at  a 
discount,  or  for  no  valuable  consideration  at  all,  he  will 
be  liable  for  the  amount  of  the  discount  or  the  whole 
amount  of  the  shares,  as  the  case  may  be  (q),  A 
person,  who  has  agreed  to  take  shares,  otherwise  than 
by  subscribing  the  memorandum  of  association,  does 
not  become  a  full  member  of  the  company  until  his 
name  has  been  entered  in  the  register  of  members  (r), 
which  is  required  to  be  kept  (s). 

Any  money  remaining  unpaid  of  the  amount  of  any  CaUa  on 
shares  allotted  may  be  called  up  by  the  company,  and 
the  members  sued  (t),  and  their  shares  forfeited  in 
accordance  with  the  articles  of  association  for  non- 
payment of  caMa(u).    Fully  paid-up  shares  may  be 
converted  into    stock  (x),     A    certificate    under    the 
common  seal  of  the  company  specifying  any  share  or 
shares  or  stock  held  by  any  member  is  prima  facie 
evidence  of  his  title  thereto  (y).     Shares  in  companies  shares 
registered  under  the    Companies    Acts  are    personal  personal 
estate,  transferable  in  manner  provided  by  the  regula- 
tions of  the  company  (z).     Transfers  are  sometimes  Transfers  of 
required  to  be  made  by  deed,  sometimes  by  writing  aharee. 

(a)  Ante,  p.  306,  and  n.  (0-  (y)  Stat.  25  &  26  Yiot  o.  89, 

(r)  NieoFi  earn,  29  Gh.  D.  421.  s.  31.    See  Be  OUoi  Kopie  Dia- 

1$)  Stat.  25  ft  26  Yiot.  c.  89,  mond  Mine»,  Limited,  1893, 1  Gh. 

B.  25.  618 ;   BaUcis  Consolidated  Co.  y. 

(i)  Stat.  25  &  26  Viot.  0.  89»  TomfctiuoA,  1898,  A.  C.  396 ;  Lang- 

s.  70.  man  v.  Bath  Eleetrio  Tramioay$f 

(tt)  See  Table  A.,  ArU.  24->80  Umited,  1905, 1  Gh.  646. 

(W.  N.  11th  Ang.,  1906).  (»)  Stat.  25  &  26  Viot.  c.  89, 

(9)  Sects.  28,  29,  and  Table  A.,  8.  22. 

Arts.  31-^. 

20—2 
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LialHlitT  of 
■harehoidm 
<m  the  com- 
pftoy  being 
womid  vp. 


only;  and  ihej  are  not  genenJlj  complete  until 
legLstered  at  the  office  of  the  company  (a).  Share 
warrants  to  bearer,  transferable  by  delivery,  may  be 
issued  in  respect  of  any  f  nlly  paid-np  shares  or  stock  (b). 

Creditors  of  companies  registered  under  the  Com- 
panies Act,  1862,  have  no  direct  remedy  against  the 
shareholders  (c) ;  but  companies  unable  to  pay  their 
debts  may  be  wound  up  by  the  Court,  and  companies 
may  be  wound  up  voluntarily  as  provided  by  the 
Act  (d).  And  in  the  event  of  a  company  being 
wound  up,  every  past  and  present  member  shall  be 
liable  to  contribute  to  the  assets  of  the  company  to  an 
amount  sufficient  for  payment  of  the  debts  and  liabili- 
ties of  the  company,  the  expenses  of  the  winding-up, 
and  the  sums  required  for  adjustment  of  the  rights  of 
the  contributories  between  themselves.  But  no  past 
member  shall  be  liable  to  contribute  to  the  assets  of 
the  company,  if  he  has  ceased  to  be  a  member  for  a 
period  of  one  year  or  upwards  prior  to  the  commence- 
ment of  the  winding-up,  or  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  the  time  at 
which  he  ceased  to  be  a  member,  or  unless  it  appears 
to  the  Court  that  the  existing  members  are  unable  to 
satisfy  the  contributions  required  to  be  made  by  them 
in  pursuance  of  the  Act.  In  the  case  of  a  company 
limited  by  shares,  no  contribution  shall  be  required 
from  any  member  exceeding  the  amount,  if  any, 
unpaid  on  the  shares  in  respect  of  which  he  is  liable 


(a)  See  Table  A.  (W.  N. 
11th  AvLft.,  1906),  Arts.  19,  20; 
8ooi^t4'  O^nOrale  de  ParU  y. 
Walker,  11  App.  Cas.  20 ;  RooU  y. 
Wittiamton,  38  Gh.  D.  485; 
Jtfo  or0  y.  North  Wettem  Batik, 
1891,  2  Gb.  599 ;  Ireland  y.  HaH, 
1902.  1  Gh.  522;  Rainford  y. 
Jame$  Keith,  Ac,  Limited,  1905, 
1  Gh.  296;  2  Gh.  147. 

(6)  8tat.  80  &  31  Viot.  o.  131, 
Ba.  27—33, 


(c)  Jiiedon,  Ac,  Works  y. 
Fumete,  1906, 1  K.  B.  49. 

(d)  Stat.  25  &  26  Vict.  c.  89, 
88.  79  §q.,  129  §q,,  147  eq.  The 
procedure   in   winding-up   com- 

Cinies  by  the  Gonrt  is  now  regu- 
ted  by  stat.  53  &  54  Vict.  o.  63. 
and  the  Gompaniee  Winding-up 
Rules,  1903.  As  to  the  priority 
of  debts  in  winding-up  companies, 
sec  ante^  p.  222. 
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as  a  present  or  past  member.  In  the  case  of  a  com- 
pany limited  by  guarantee,  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount  of 
the  undertaking  entered  into  on  his  behalf  by  the 
memorandum  of  association.  Kothing  in  the  Act 
contained  shall  invalidate  any  provision  contained  in 
any  policy  of  insurance  or  other  contract,  whereby  the 
liability  of  individual  members  upon  any  such  policy 
or  contract  is  restricted,  or  whereby  the  funds  of  the 
company  are  alone  made  liable  in  respect  of  such 
policy  or  contract.  And  no  sum  due  to  any  member 
of  a  company,  in  his  character  of  a  member,  by  way  of 
dividends,  profits  or  otherwise,  shall  be  deemed  to  be 
a  debt  of  the  company  payable  to  such  member  in 
a  case  of  competition  between  himself  and  any  other 
creditor  not  being  a  member  of  the  company ;  but  any 
such  sum  may  be  taken  into  account  for  the  purposes 
of  the  final  adjustment  of  the  rights  of  the  contributories 
amongst  themselves  {e).  The  liabilities  of  the  contri- 
butories in  the  winding-up  of  a  company  by  the  C3ourt 
are  enforceable  upon  calls  made  by  the  liquidator  (who 
is  the  person  appointed  to  conduct  the  winding-up), 
with  the  sanction  of  the  committee  of  inspection 
chosen  from  among  the  creditors  and  contributories 
or  persons  holding  general  powers  of  attorney  from 
them,  or  with  the  leave  of  the  Court ;  and  the  amounts 
due  upon  such  calls  are  recoverable  by  order  of  the 
Court  to  be  made  in  the  matter  of  the  winding-up  in 
chambers  upon  summons  by  the  liquidator,  or  by 
action  brought  by  the  liquidator  in  the  company's 
name  (/).  In  the  voluntary  winding-up  of  a  company, 
the  contributories'  liabilities  are  enforceable,  upon  calls 
made  by  the  liquidators,  by  the  like  remedies  (g), 

(e)  Stat.  25  &  26  Viot.  o.  89,  86-^90 ;  Wesitnoreland,  &c,  Co.  V. 

8.  88.  TiMen,  1891,  3  Gb.  15. 

(/)  See  8tat8.  25  &  26  Viot.  o.  (g)  Stat.  25  &  26  Vict.  o.  89, 

89.  IB.  75,92—102, 120;  53&  54  88.  133  (9),  138;  lU  WhMiouw 

Vict.  c.  63,  88.  4,  6,  9,  12,  13;  A  Cb.,9  Ch.  D.  595. 
Winding-np    Bale8,    1903,    Nos. 
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Eqaiuble  Equitable  interests  in  shares  may  be  created  and 

Bharos.  transferred  in  the  same  manner,  and  are  governed  by 

the  same  rules  as  equitable  interests  in  other  personal 
property  (h).  And  a  valid  equitable  charge  on  shares 
may  be  created  by  deposit  of  the  share  certificates  (t). 
The  registered  holder  of  shares  is  therefore  not  neces- 
sarily their  beneficial  owner.  Companies  regulated  by 
the  Companies  Clauses  Act  are  not  bound  to  see  to 
the  execution  of  any  trust,  to  which  any  of  their  shares 
may  be  subject,  and  are  dischaiged  by  the  registered 
shareholder's  receipt,  whether  they  have  notice  of  any 
such  trust  or  not  (k).  And  no  notice  of  any  trust  is  to 
be  entered  on  the  register  of  any  company  registered 
in  England  or  Ireland  under  the  Companies  Act, 
Notice  in  lien  1862  (I).  But  notice  in  lieu  of  distringas  may  be 
of  dtdnngoB,  ^^^YQ^  on  behalf  of  any  person  claiming  to  be  interested 
in  any  shares  or  stock  standing  in  the  books  of  any 
public  company,  whether  incorporated  or  not,  and  the 
dividends  thereon  (m),  with  the  like  effect  as  in  the  case 
of  government  stock  (n). 

Saleofsharta       Shares  in  joint  stock  companies  were  not   goods^ 

Btatoteof        wareSy  or  merchandise  within  the  17th  section  of  the 

Fraudfl.  Statute  of  Frauds  (o),  and  they  appear  to  be  things  in 

action  (jp)  within  the  meaning  of  the  Sale  of  Goods 

QC)  Ante,  pp.  25—27 ;  France  (k)  Stat.  S  &  9  Vict.  c.  16,  b.  20. 

▼.  Clark,  22  Ch.  D.  830;  26  Ch.  (I)  Stat.  25  &  26  Vict.  c.  89, 

D.  257;  SoeUUO^MMe  deParis  a.  30;  see  Bradford  Banking  Co. 

V.  WaUcer,  11  App.  Caa.  20 ;  Naf^  ▼.  Bngif$,  12  App.  Caa.  29 ;  Bain- 

ney  v.  Morgan,  37  Ch.  D.  346;  ford  v.  James  Keith,  Ae,,  Limited, 

BoaU  V.  maiofiwon,  38  Oh.  D.  1905,  2  Oh.  147. 

485 ;    Mwyre   ▼.    Norih    Wedem  (m)  B.  S.  0. 1883,  Oi^er  XLI. 

Bank,  1891,  2  Ch.  599 ;  PowM  ▼.  rr.  3,  4,  and  3a  (W.  N.  6th  Oct., 

London  &  Provincial  Bank,  1893,  1888). 

2  Ch.  555 ;  Ireland  Y.  HaH,  1902,  (n)  Ante,  pp.  290,  291. 

1  Ch.  522;  Peat  v.  aauion,  1906,  fo)  Hvmlie  v.  MitckeU,  11  Ad. 

1  Ch.  659.  &  lEIl.  205 ;  Knight  v.  Bather,  16 

(0  See  the  oases  cited  in  the  M.  &  W.  66;  Boielby  y.  BeU,  3 

preyionB  note,  and  Colonial  Batik  C.  B.  284.    See  ante,  p.  75,  and 

V.  Whinney,  11  App.  Oas.  426;  n.  (y). 

Bradford  Banking  Co,  v.  BHgge,  (p)  Ante,  p.  41. 
12  App.  Cas.  29. 
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Acts,  1893  (q) ;  so  that  thej  do  not  require  a  written 

memorandum  for  a  contract  for  their  sale,  when  the 

value  exceeds  lOZ.,  and  the  buyer  does  not  accept  and 

receive  any  part,  nor  give  something  in  earnest  to  bind 

the  bargain  or  in  part-payment.     But  the  sale  of  shares  Shares  in  joint 

in  joint  stock  banks  is  now  void  unless  the  contract  "         *°  "* 

shall  set  forth  in  writing  the  numbers  of  the  shares  in 

the  register  of  the  company,  or  where  there  is  no 

register  by  distinguishing  numbers,  then  the  names  of 

the  registered  proprietors  of  the  shares  at  the  time  of 

making  the  contract  (r). 

The  provisions  above  referred  to  for  charging  the  judgment 
stock  of  any  debtor  with  the  payment  of  any  judgment  *®*'**- 
debt  (s)  extend  to  stock  and  shares  in  any  ptiblie  com- 
pany in    England,  whether   incorporated    or  not  (t). 
And  a  trustee  in  bankruptcy  may  transfer  the  bank-  Bankrupt's 
rupt's  shares,  to  the  same  extent  as  the   bankrupt  shares, 
himself  might  have  transferred  the  same,  as  we  have 
seen(tt).    The  power  of  a  trustee  in  bankruptcy  to 
disclaim  the  bankrupt's  shares  or  stock  in  companies, 
in  case  the  same  should  be  more  onerous  than  profit* 
able,  has  also  been  noticed  (x).    Shares  have  been  held 
to  be  things  in  action,  so  as  to  be  excluded  from  the 
operation  of   the   reputed  ownership  clauses   of  the 
bankruptcy  law  (y). 

In  connection  with  stocks  and  shares  may  be  men-  Secnrities 
tioned  securities  negotiable  on  the  Stock  Exchange,  and  Jjjfgj^^^  ®"* 
debentures.    According  to  English  law,  a  negotiable  Exchange, 
instrument  (^)  cannot,  as  a  general  rule,  be  created  by 

(a)  Stat  56  &  57  Vict.  o.  71,  6   C.  B.  N.  S.  480;    Cooper  v. 

SB.  4,  62;    ante,  pp.  72,  n.  («X  Grimn,l992,lQ.B.7iO;  Howard 

75,  76.  V.  &i£er,  1893, 1  Q.  B.  1. 

(r)  Stat.  80  Vict.  c.  29,  known  (u)  Ante,  p.  257. 

as  **Iieeman*s  Act";  see  Perry  (x)  Ante^  p.  256. 

y.  BameU,  15  Q.  B.  D.  388.  (y)  Colonial  Bank  y.  Whinney, 

(«)  AnUj  pp.  291-293.  11  App.  Oas.  426  ;  ante,  pp..  230, 

.    (i)  Stat  1  A  2  Vict  o.  110,  256. 

B.  14.    See  NieholU  y.  Boeeufarne,  (s)  AfUe,  p.  23. 
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a  contract  under  seal  (a).  But  there  are  various  secu- 
rities which  by  established  mercantile  usage  (h)  are 
transferable  by  delivery  Uke  money,  and  are  recognised 
as  negotiable  instruments  by  law ;  so  that  any  person 
may  acquire  a  good  title  thereto  who  takes  them  for 
valuable  consideration  in  good  faith,  notwithstanding 
any  defect  in  the  title  of  the  person  from  whom  he  took 
them.  Such  are  the  securities  of  foreign  governments 
expressed  to  be  payable  to  bearer  and  generally  known 
as  bonds  (e)  ;  the  scrip  of  loans  to  foreign  governments 
entitling  the  bearer  thereof  to  a  bond  for  the  amount 
mentioned  therein  when  issued  by  the  government  {d) ; 
and  scrip  certificates  issued  by  railway,  mining,  banking, 
gas,  water,  and  other  companies  in  contemplation  of  the 
allotment  of  shares,  and  entitling  the  bearer  on  payment 
of  the  sum  mentioned  therein  to  the  number  of  shares 
specified  therein  (e).  And  the  same  principle  has  been 
extended  to  the  debentures  made  payable  to  bearer,  or 
so-called  debenture  bonds,  of  English  or  foreign  com- 
DebentawB.  panies,  even  though  created  by  deed(/).  Debeniures 
is  the  name  generally  given  to  instruments  made  under 
the  seal  of  a  joint  stock  company,  whereby  the  company 
charge  themselves  or  their  property,  or  both,  in  favour 
of  specified  persons  or  of  bearer  with  the  repayment  of 
money  borrowed  by  them  under  statutory  powers  to 
increase  their  capital  by  borrowing  money  (g).    The 

(a)  Crouch  v.  OredU  Ftrnder  of  Bank,  18  Q.  B.  D.  515. 

Enaland,  L.  R.  8  Q.  B.  374,  382,  (d)  Goodwin  v.  Bebatii,  1  App. 

384.  Gas.  476 ;  see  also  EatUm  t.  Lou" 

(6)  See  ante^  p.  23;   Goodmn  don  Joint  Stock  Bank,  34  Ch.  D. 

y.    JicbarU,    1    App.    Cas.    476;  95;   revened  13  App.  Gas.  833, 

Colonial   Batik   ▼.    Willfam$,  15  explained  1892,  A.  G.  201. 

App.    Gas.    267;    London   Joint  (a)  BumbaU    y.    Metropolitan 

Stock    Bank    y.  SimmoM,   1892,  Bank,  2  Q.  B.  D.  194, 196 ;  Sdet- 

A.  G.  201;    VenabUt  y.  Baring  itein  y,  Sekvler,  1902,2  K.B.li^. 

Bro9.,  1893,  3  Gh.  527.  (/)  Beehnanaland  Exploration 

(e)  Oorgier  y.  Mievilie,  3  B.  &  Co.  y.    London    Trading   Bank^ 

G.  45;   27  B.  B.  290  (Prassian  1898,  2  Q.  B.  658. 

bonds) ;  AU.-Oen.  y.  Bouwent,  4  (y)  See  BrUiik  Steam  NavigO' 

M.  &  W.  171,  180, 190  (BuBsian,  lion   Company  y.  Commi$tioncr9 

Danish  and  Dotoh  bonds);   see  of  Inland  Bramrae,  7  Q.  B.  D. 

Picker   v.    London  and   County  165, 168, 172 ;  JSUmofuif  y.  B/atfia 
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question  whether  debentures  give  a  charge    on   the 
property  of  the  company  depends  upon  the  expressions 
used  and  intention  declared  therein  (h).    Debentures  Floatinjc 
frequently  create  what  is  called  a  floating  security,  '^     ^' 
giving  the  debenture  holders  a  charge  on  the  assets 
of  the  company  for  the  time  being,  but  permitting  of 
the  free  disposal  of  the  company's  property  by  the 
directors  in  the  ordinary  way  of  business  (i).    Debenture  Debenture 
stock  is  a  kind  of  funded  debt  of  a  company  secured  ®***°*^* 
upon  the  company's  assets  (i).    Debentures  or  deben- 
ture stock  cannot  be  made  the  subject  of  a  charging 
order  (/). 

The  prerogative  of  the  Crown,  which,  as  we  have  PaientB. 
seen,  was  formerly  exercised  in  the  grant  of  letters 
patent  for  the  incorporation  of  companies,  is  also  used 
for  conferring  on  private  individuals  certain  exclusive 
rights  and  privileges.  These  rights,  called  patents  from 
the  letters-patent  which  confer  them,  will  be  considered 
in  the  next  chapter. 

Furnaijet  Co.,  36  Gh.  D.  215; 
Levy  ▼.  Aberoorris  SlaJU  and  Slab 
Co,,  37  Oh.  D.  260. 

(h)  See  Gardner  v.  London, 
Ckaiham  and  Dover  Ry.  Co., 
L.  B.  2  Ch.  201 ;  jBe  Panama,  &e., 
Boyal  MaU  Co.,  L.  R.  5  Cb.  318  ; 
Be  Florence  Land,  ike.  Co.,  10 
Ch.  D.  530. 

(i)  See  Be  Florence  Land,  Ac. 
Co.,  10  Ch.  D.  630,  547;  Be 
Colonial  TrtuU  Corporation,  15 
Ch.  D.465,472;  WheaUy  y.  Silk- 
stone,  &e.  Co.,  29  Ch.  D.  715 ;  Be 
Borne  and  HeOard,  <b.  7S6;  Be 
Opera,  Limited,  1891,  3  Ch.  260; 
Brunton  T.  Eleetriefil  Engineer- 
ing Corporation,  1892, 1  Cb.  434 ; 
English,  Ae.,  Inveetment  Co,  v. 
BrwUfm,  1892,  2  Q.  B.  1,  700; 


Driver  v.  Broad,  1893,  1  Q.  B. 
539,  744 ;  Oovemment  Stock,  Ac. 
Co.  V.  Manila  By.  Co.,  1897,  A. 
C.  81:  Davey  v.  Wmiameon, 
1898,  2  Q.  B.  194;  WaUace  y. 
Everthed,  1899,  1  Oh.  891;  Be 
Yorkshire  Woolcombers  Associa* 
lion.  Limited,  1903,  2  Ch.  284, 
affirmed  nom.  HUngworth  ▼. 
HouMsworth,  1904,  A.  0.  355; 
Edwa/rd  Nelson  dr  Co.,  Limited  y. 
Faber,  1903,  2  K.  B.  867;  Be 
London  Pressed  Hinge  Co.,  1905, 
1  Ch.  576 ;  Norton  v.  Tates,  1906, 
1  K.  B.  112. 

(k)  Be  Bodman,  1891,  3  Ch. 
135. 

(0  Sellar  y.  Charles  Bright  & 
Co.,  Limited,  1904,  2  K.  B.  446; 
anU,  pp.  292,  293. 
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CHAPTEE  VII. 


OF  PATENTS  AND  COPYRIGHTS. 


A  patent. 


Statute  of 
Monopolies. 


A  PATENT  is  the  name  usually  given  to  a  grant  from 
the  Crown,  by  letters-patent,  of  the  exclusive  privilege 
of  making,  using,  exercisiog,  and  vending  some  new 
invention.  The  granting  of  such  letters-patent  is  an 
ancient  prerogative  of  the  Crown,  a  prerogative  which 
remains  imaffected  by  the  Patent  Acts  of  1862  (a)  and 
1883  (b).  In  the  reign  of  Queen  Elizabeth  this  pre- 
rogative was  stretched  far  beyond  its  due  limits,  and 
the  monopolies  thus  created  formed  one  of  the  grievances 
which  King  James,  her  successor,  was  at  last  obliged 
to  remedy.  Accordingly  by  the  first  section  of  a  statute 
passed  in  the  twenty-first  year  of  his  reign,  and  com- 
monly called  the  Statute  of  Monopolies  (e),  it  was 
declared  and  enacted  that  all  such  monopolies  were 
altogether  contrary  to  the  laws  of  this  realm  and  so 
were  and  should  be  utterly  void  and  of  none  eflfect,  and 
in  nowise  put  in  use  or  execution.  In  this  statute, 
however,  there  are  certain  exceptions,  and  particularly 
one  on  which  the  modem  law  with  respect  to  patents 
may  be  said  to  be  founded.  This  exception  is  contained 
in  the  6th  section,  which  runs  as  follows : — 


Profiflo.  <*  Provided  also  and  be  it  declared  and  enacted,  that  any 

declaration  before  mentioned  shall  not  extend  to  any  letters- 
patent  and  grants  of  priyilege  for  the  term  of  fourteen  years  or 
under,  hereafter  to  be  made,  of  the  sole  working  or  making  of 
any  manner  of  new  manufactures  within  this  realm,  to  the  true 
and  first  inventor  and  inventors  of  such  manufactures,  which 


(a)  Stat.  15  &  16  Vict  c.  83; 
Bce  aect.  16. 

(6)  Stat  46  &  47  Vict.  c.  57; 
see  Beot.  116. 


(e)  Stat.  21  Jac.  I.  o.  3.  Sects. 
1  and  6  of  this  Act  are  stiU  in 
force. 
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others  at  the  time  of  making  snch  letters-patent  and  grants 
shall  not  use,  so  also  they  he  not  contrary  to  the  law  or  mis- 
chievons  to  the  state,  by  raising  prices  of  commodities  at  home, 
or  hnrt  of  trade,  or  generally  inconTenient ;  the  said  fourteen 
years  to  be  aooonnted  from  the  date  of  the  first  letters-patent  or 
grant  of  snoh  priyilege  hereafter  to  be  made ;  but  that  the  same 
should  be  of  snch  force  as  they  should  be  if  this  Act  had  neyer 
been  made,  and  of  none  other." 

It  will  be  seen  that  the  granting  of  letters-patent  is 
not  expressly  warranted  by  this  statute;  but  that  it 
merely  reserves  to  such  letters-patent  as  fall  within  the 
terms  of  the  exception,  such  force  as  they  should  have 
had  if  the  Act  had  never  been  made,  and  none  other 
force.  As,  however,  all  grants  of  exclusive  privilege  by 
letters-patent,  which  do  not  fall  within  this  exception, 
and  some  others  of  little  importance,  are  now  rendered 
void  by  the  statute,  the  construction  of  this  exception 
has  become  a  matter  of  great  practical  importance. 
And  it  is  declared  in  the  Patents,  Designs  and  Trade 
Marks  Act,  1883  (rf),  by  which  the  law  relating  to  the 
grant  of  letters-patent  for  an  invention  is  now  regulated, 
that,  in  and  for  the  purposes  of  that  Act,  "  invention  "  Invention, 
means  any  manner  of  new  manufacture  the  subject  of 
letters-patent  and  grant  of  privilege  within  section  6  of 
the  Statute  of  Monopolies  (e). 

And,  first,  the  term  must  be  fourteen  years  from  the  Term  of 
date  of  the  letters-patent,  or  under ;  and  the  full  term  {^n  yearef " 
of  fourteen  years  has  been  usually  granted.  By  the 
Patents  Act.  of  1883  (/),  the  term  limited  in  every 
patent  for  the  duration  thereof  shall  be  fourteen  years 
from  its  date ;  but  every  patent  shall,  notwithstanding 
anythiig  therein  or  in  this  Act,  cease  if  the  patentee 

(d)  Stat.  46  &  47  Vict.  c.  57,  Rules,  1903  and  1905 ;  W.  N.  19th 

B.  46.    This  Act  was  amended  by  Kov.,  1904. 

stats.  48  &  49  Vlct  c.  63 ;  49  k  (e)  Stat.  21  Jac.  I.  c.  8. 

60  Vict.  c.  37 :  and  51  A  52  Vict.  (/)  Stat.  46  &  47  Vict.  c.  57, 

c.  50.    Procedure  under  the  Act  s.  17,  snb-s.  1. 
is  now  governed  by  the  Patents 
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fails  to  make  the  prescribed  payments  within  the  pre- 
scribed times  (flr).  If,  however,  the  patentee  fail  so  to 
make  any  such  payment  through  accident,  mistake,  or 
inadvertence,  he  may  obtain  an  enlargement  of  the  time 
for  making  that  payment  under  the  conditions  specified 
in  the  Act  (A).  The  fees  now  payable  in  respect  of 
letters-patent,  are  prescribed  by  the  Patents  Rules, 
1903  (t),  and  the  principal  payments  thereby  required 
Extension  of  to  be  made  are  stated  in  the  note  (^-).  By  the  Patents 
^^f  Act  of  1883(0,  the  person  for  the  time  being  entitled 

to  the  benefit  of  a  patent  (m),  is  enabled  to  apply  for 
an  extension  of  the  term  of  his  patent  by  petition  to 
his  Majesty  in  Council,  to  be  presented  at  least  six 
months  before  the  time  limited  for  the  expiration  of 
the  patent ;  and  to  be  referred  at  his  Majesty's  pleasure 
to  the  Judicial  (Committee  of  the  Privy  Council  (n).  And 
if  the  Judicial  Committee  report  that  the  patentee  (o) 

(g)  Stat  46  &  47  Vict  o.  57,         (0  Boles  4,   66,   and    Fint 
8. 17,sub4.  2.  Sohedale;    see   Btat.  46   &   47 

(h)  Sect  17,  sab-SB.  8,  4.  Viot.  o.  57,  ss.  24,  45. 

£    $.    d,    £    i.    (I 
(k)  On  application  for  proTieional  protection  .10    0 
On  filing  complete  specifioation       .        .300 

4    0    0 

Or,  On  filing  complete  specification  with  first  application    4    0    0 
On  certificate  of  renewal : — 
Before  the  expiration  of  the 

4th  year  from  the  date  of  the  patent  ...      500 

5th  „  „  ...      6    0    0 

6th  „  „  ...      7    0    0 

7th  „  „  ...      8    0    0 

8th  „  „  ...      9    0    0 

9th  „  „  ...    10    0    0 

10th  „  „  ...    11    0    0 

11th  „  „  ...    12    0    0 

12th  „  „  ...    13    0    0 

13th  „  „  ...     14    0    0 

The  patentee  may  pay  the  whole  or  any  portion  of  the  aggregate 

of  these  annual  fees  in  advance. 

(I)  Stat.  46  &  47  Vict  c.  57,      made  by  an  assignee  of  the  patent, 

s.  25,  snb-s.  1 ;  see  sect.  45.  it  must  be  shown  that  the  original 

(m)  See  sect  46.  inventor  has  been  inadequately 

(i»)  Sect.  25,  sub-s.  3 ;  see  iZd      remunerated ;     Se    Hopkinaon*9 

NewUm^i  Patents,  9   App.  Gas.      PaUnt,    1897,   A.    C.    249;    Be 

692;  B6Yate$  and KelleWs Patent,      Hendermm'M  Palt»nt,  1901,  A.  G. 

12  App.  Gas.  147.  616. 

(o)  Where  the  application  la 
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has  boen  inadequately  remunerated  by  his  patent^  it 
shall  be  lawful  for  his  Majesty  in  Council  to  extend 
the  term  of  the  patent  for  a  further  term  not  exceeding 
seven,  or,  in  exceptional  cases,  fourteen  years;  or  to 
order  the  grant  of  a  new  patent  for  the  term  therein 
mentioned,  and  containing  any  restrictions,  conditions 
and  provisions  that  the  Judicial  Committee  may  think 

fit(p). 

Secondly,  the  patent  must  be  for  "the  working  or  New  maun- 
making  of  new  manufactures  within  this  realm,  which  **®*'*'^- 
others  at  the  time  of  making  such  letters-patent  and 
jrrants  shall  not  use."    A  patent  cannot  be  granted  for  No  patent  for 
a  mere  principle  not  earned  out  m  some  actual  manu- 
facture ( j),  nor  for  the  better  working  of  a  manufacturing 
process  already  in  use  (r) ;  but  it  may  be  granted  for  an 
improved  combination  of  old  machinery,  or  for  distinct  Gombina- 
combinations,  either  severally  claimed  (a),  or  merely  **°°^ 
claimed  as  together  forming  one  machine  (t).    The  vse  Publication, 
mentioned  in  the  Statute  of  Monopolies  has  been  held  to 
mean  a  use  in  public;  if  therefore  the  invention,  for 
which  the  patent  is  sought  to  be  obtained,  has  been 
previously  used  in  public  within  the  realm,  the  patent 
will  be  void  (u).    And,  if  the  invention  should  have  been 
previously  known  to  the  public  within  the  realm,  although 

(p)  Stat.  46  &  47  Viot.  c.  57,  (i)  Clark  v.  Adie,  L.  R.  10  Ch. 

8.  25,  8iib-8.  5.    The  above  pro-  667 ;  2  App.  0a8.  815 ;   see  Con- 

viaions  do  not  apply  to  patents  ^olidatedUar  Healing  Co.  y.Carne^ 

granted    before    the    Act   took  1903,  A.  0.  509 ;  Dunlop,  &o.  Co, 


Re  Brandon's  Patent,  9  v.     David    Moeeleu    and    B<m$, 

App.  Cas.  589;    see  Be  8emei'$  Limited,  1904,1   Gh.    164,    612; 

Patent,  1895,  A.  G.  78.  Sirdar  Bubber  Co,  v.  WallingUm, 

(£)  HorhbUnoer  v.  Botdtan,  8  1905, 1  Oh.  451. 
T.  K.  95 ;  see  also  Badische,  Ac.,         (tt)  Lewie  y.  Marling,  10  B.  & 

Fahrik  v.  Levinstein,  24  Ch.  D.  C.  22;  34  R.  R.  313;  Carpenter 

J56,    161.    169;    Lane   Fox    v.  v.  Smith,  9  M.  &   W.  300 ;   Be 

Kensington,  &o.  Co.,  1892,  3  Gh.  NewaU,  4  0.  B.  K.  S.  269 ;  BetU 

421.  ▼.  MenMies,  10  H.  L.  G.  117 ;  HiUs 

(r)  Patterson  ▼.   Gaslight  and  y.  Livernool  United  Gaslight  Co,, 


J  Co.,  2  Gh.  D.  812;   3  App.  9  Jar.  N.   S.  140;    Harwood  y. 

C^.  239.  Great  Northern  By.  Co.,  2  B.  &  S. 

(«)  Lister  v.  Leallier,  8  E.  &  B.  194;    Young  y.  Fernie,  4   Giff. 

1004.  577. 
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not  used,  that  is  sufficient  to  avoid  the  patent  (2;).  The 
realm  in  this  statute  has  been  determined  to  mean  the 
United  Kingdom  of  Great  Britain  and  Ireland ;  so  that 
when  separate  letters-patent  were  granted  for  England 
and  Scotland,  if  any  invention  had  been  publicly  known 
or  practised  in  England,  a  patent  for  Scotland  was 
Exhibition  of  void(y).  Under  the  Patents  Act  of  1883  (2:),  the 
an  in?on  ion.  gxjjiijiijjQn  q{  ^n  invention  at  an  industrial  or  inter- 
national  exhibition,  certified  as  such  by  the  Board  of 
Trade,  or  the  publication  of  any  description  of  the 
invention  during  the  period  of  the  holding  of  the 
exhibition,  or  the  use  of  the  invention  for  the  purpose 
of  the  exhibition  in  the  place  where  the  exhibition  is 
held,  or  the  use  of  the  invention  during  the  period  of 
the  holding  of  the  exhibition  by  any  person  elsewhere, 
without  the  privity  or  consent  of  the  inventor,  shall  not 
prejudice  the  right  of  the  inventor  or  his  legal  personal 
representative  to  apply  for  and  obtain  provisional  pro- 
tection and  a  patent  in  respect  of  the  invention  or  the 
validity  of  any  patent  granted  on  the  application; 
provided  that  the  exhibitor  before  exhibiting  the 
invention,  give  the  Comptroller  the  prescribed  notice 
of  his  intention  to  do  so,  and  the  application  for  a 
patent  be  made  before  or  within  six  months  from  the 
date  of  the  opening  of  the  exhibition. 

Trae  and  first      Thirdly,  according  to  the  Statute  of  Monopolies  (a), 
"*^^°  '*         a  patent  must  be  granted  "  to  the  true  and  first  inventor 
and  inventors."    Under  the  Patents  Act  of  1883,  how- 
ever, a  patent  may  be  lawfully  granted  to  several  persons 
jointly,  some  or  one  of  whom  only  are  or  is  the  true 

(x)  Plimfflon  T.  SpOlery  6  Gh.  &  Fin.    214 ;   see  also  BotU  v. 

D.  412  ;  Patterton  v.  GutUght  and  Isaacs,  19  Ch.  D.  268. 
ChJee  Co.,  3  App.  Cae.  239,  244,         (i)  Stat  46  &  47  Vict.  c.  57, 

245;    United    Telephone   Co,    v.  8.  S9,  the  proYisionB  of  whidi 

Harrison  &  Co.,  21  Ch.  D.  720,  may,  under  stat.  49  &  50  Vict. 

780,  731 ;  Harris  ▼.  JtoihioeU,  35  c.  87,  8.  3,  be  extended  by  order 

Ch.  D.  416.  in  oonncU  to  any  exhibition. 

(y)  Brown  r.  Annandale,  8  CI.         (a)  Ante,  p.  314. 
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inventors  or  inventor  (6).  If  therefore  the  original 
inventor  should  sell  his  secret  to  another  person,  such 
person  cannot  obtain  letters-patent  for  the  invention  in 
his  own  name  alone;  but  the  original  inventor  must 
obtain  the  letters-patent,  and  then  assign  them  to  the 
other;  or  else  the  patent  must  be  granted  to  them 
jointly.  If  two  persons  should  both  make  the  same 
discovery,  he  who  first  publishes  it  by  obtaining  a  patent 
for  it,  will  be  the  true  and  first  inventor  within  the 
meaning  of  the  statute,  although  he  may  not  actually 
have  been  the  first  to  make  the  discovery  (c).  But  a 
person  cannot  obtain  a  patent  for  an  invention  which 
has  been  communicated  to  him  by  another  within  the 
realm  (d\  If,  however,  a  person  should  be  in  possession  f  oroigji 
of  an  mvention  communicated  to  him  from  abroad,  such 
person,  if  he  be  the  first  introducer  of  the  invention  into 
this  country,  is  regarded  by  the  law  as  the  tnie  and  first 
inventor  thereof  within  the  meaning  of  the  statute  of 
James  (c);  and  it  is  no  objection  that  the  patent  is 
taken  out  in  trust  merely  for  the  foreign  inventor  (/). 


Xh)  Stata.  46  &  47  Viot.  o.  57, 
B.  4,  Bub-8.  2;  48  &  49  Vict. 
o.  63,  8.  5. 

(c)  BoidUm  T.  BuH  2  H.  Bl. 
487;  3  R.  R.  439. 

(d)  Bm  T.  Thompsonj  8  Taunt. 
395 ;  8,  C,  2  J.  B.  Moore,  452 ; 
20  R.  R.  488 ;  Mar$den  y.  SaviUey 
<&6.  Cb.,3Ex.  D.  203. 

(e)  Edgeberry  y.  Stephens^  2 
Salk.  447 ;  Plimpton  v.  Malootm- 
Mn,  M.  R.  3  Oh.  D.  531,  555 ; 
see  also  Marsden  v.  SaviUe,  &o, 
Co.,  3  Ex,  D.  203,  205—207. 

(/)  Beard  v.  Egerton,  3  0.  B. 
97,  129.  The  Patent  Act  of 
1852  proYided  that,  where  letters- 
patent  were  granted  in  the  United 
Kingdom  for  any  invention  first 
invented  in  any  foreign  oountry, 
or  by  the  subject  of  any  foreign 
state,  and  a  like  privilege  for  the 
excloflive  nse  or  exercise  of  snoh 
invention  in  any  foreign  coantry 
were  there  obtoined  oefore  the 
grant  (which   there  meant   tf^e 


date)  of  snoh  letters-patent  in 
the  United  Kingdom,  aU  rights 
and  privileges  under  snoh  letters- 
patent  should  (notwithstanding 
any  term  in  such  letters-patent 
limited)  cease  and  be  void  im- 
mediately upon  the  expiration  or 
other  determination  of  the  term 
of  the  like  privilege  obtained  in 
such  foreign  countr}^;  or,  where 
more  than  one  such  like  privilege 
was  obtained  abroad,  immediately 
upon  the  expiration  or  determina- 
tion of  the  term  of  such  privi- 
leges which  should  first  expire 
or  be  determined;  and  that  no 
lettera-patent  granted  for  any 
invention,  for  which  any  patent 
or  like  privilege  should  have  been 
obtain^  in  any  foreign  countiy, 
should  be  of  any  vaUdity,  if 
granted  after  the  expiration  of 
the  term  for  which  the  foreign 
patent  or  privilege  was  in  force. 
This  enactment  was,  however, 
repei|le4  by  the  Patents  Act  of 
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Legal  por-  Before  the  year  1884,  letters-patent  for  an  invention 
active  dr  could  not  lawfully  be  granted  to  any  person  upon  an 
an  invenior.  application  made  after  the  death  of  the  true  and  first 
inventor  within  the  meaning  of  the  Statute  of 
Monopolies  (g).  But  under  the  Patents  Act  of  1883  (A), 
if  a  person  possessed  of  an  invention  dies  without 
making  application  for  a  patent  for  the  invention, 
application  for  a  patent  may  be  made,  within  six  months 
after  his  decease,  by  his  legal  personal  representative, 
to  whom  a  patent  for  the  invention  may  be  granted. 
The  remaining  restrictions  imposed  by  the  Act  of 
James  I.  require  no  comment. 

p»«ifc  ^  The  granting  of  letters-patent  is,  as  has  been  observed, 

a  prerogative  of  the  Crown ;  and  although  a  patent  may 
now  be  always  obtained  for  any  new  invention,  yet  the 
grant  is  still  a  matter  of  favour  and  not  of  right  And 
nothing  contained  in  the  Patents  Act  of  1883  (i)  is  to 
take  away,  abridge  or  prejudicially  affect  the  prerogative 
of  the  Crown  in  relation  to  the  granting  of  any  letters- 
Bights  re-  patent  or  to  the  withholding  of  a  grant  thereof.  Before 
Crown.*°  ^^'^  y^^  m^y  the  exclusive  privileges  granted  by  letters- 
patent  were  granted  as  against  the  subjects  of  the  Crown, 
and  not  as  against  the  Crown  itself  (^-).  Now,  by  the 
Patents  Act  of  1883  (/),  a  patent  shall  have  to  all  intents 
the  like  effect  as  {^;ainst  the  Crown  as  it  has  against 
a  subject  (m) ;  but  the  officers  or  authorities  administer- 
ing any  department  of  the  service  of  the  Crown  may  by 

1883.    See  stat.  15  &  16  Yiot.  6.34;  see  sects.  3, 45. 

0.  83,  8.  25;   Daw  ▼.  Eley,  L.  R.  (t)  Stat.  46  &  47  Yiot.  o.  57, 

3  Eg.  496;  Ra  Wiwin*»  PaUtnt,  s.  116. 

L.  K.  4  P.  0.  93 ;  iZe  Johnaoii'9  Qt)   Feather  v.   The  Qtteen,  6 

Patent,  L.  R.  4  P.  C.  75;   ifo  B.  A  8.  257:   Dixon  v.  Ltrndon 

Blake's  Patent,  L.  R.  4  P.  C.  535  ;  8maU  Arms  Co.,  1  App.  Gas.  632. 

H6UU  Y.  RMmon,  4  Gh.  D.  9 ;  (0  Stat.  46  &  47  Yiot  c.  57. 

Be   Jabloohkofs    Patent,    1891,  (m)  Sect  27,  sub-s.  1 ;  amended 

A.   G.  293;    Be  SemeVa  Patent,  by  61  &  62  Vict  o.  22.    Patents 

1895,  A.  G.  78.  granted  before  or  on  applications 

(g)  Manden  v.  8aville,d:e,  Co.,  pending  on  the  Ist  Jan.,  1884, 

3  Ex.  D.  203.  remain  nnaffeoted  by  these  pro- 

(/»)  Stat.  46  &  47  Yiot.  o.  57,  visions;  sects.  3,  45,  snb-s.  2. 
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themselyes,  their  agents,  contractors  or  others,  at  any 
time  after  the  application,  use  the  invention  for  the 
services  of  the  Grown  on  terms  to  be  before  or  after 
the  use  thereof  agreed  on,  with  the  approval  of  the 
Treasury,  between  those  officers  or  authorities  and  the 
patentee,  or  in  default  of  such  agreement,  on  such  terms 
as  may  be  settled  by  the  Treasury  after  hearing  all 
parties  interested  (w). 


Application  for  letters-patent  for  an  invention  (o)  Application 

must  now  be  made  at  an  office  called  the  Patent  Office,  !?' ^*®^ 

PftteDt  Office* 
established  by  the  Patents,  Designs,  and  Trade  Marks 

Act,  1883  (jp),  and  placed  under  the  control  of  an  officer, 
called  tiiie  Comptroller-general  of  patents,  designs  and  GomptroUer. 
trade  marks,  who  acts  under  the  superintendence  and 
direction  of  the  Board  of  Trade  (jr).  The  application 
must  be  accompanied  by  either  a  provisional  or  com- 
plete specification  (r).  A  provisional  specification  must  SpecificatioD. 
describe  the  nature  of  the  invention,  and  be  accompanied 
by  drawings,  if  required  (s).  A  complete  specification, 
whether  left  on  application  or  subsequently,  must 
particularly  describe  and  ascertain  the  nature  of  the 
invention,  and  in  what  manner  it  is  to  be  performed, 
and  must  be  accompanied  by  drawings,  if  required  (^). 
And  the  invention  described  in  the  provisional  and  the 
complete  specification  must  be  the  same  (u).  A  com- 
plete specification,  if  not  left  with  the  application,  must 
be  left  within  six  months  &om  the  date  of  application, 

(n)  Stat  46  &  47  Vict.  c.  67,  (r)  Sect.  6.  subnas.  1,  2. 

8.  27,  sub-s.  2.    See  the  form  of  («)  Sect.  5,  sab-a.  8. 

giant  of  letten-patent  set  out  in  (0  Sect  5,  sub-e.  4;  aee  anb-s. 

Appendix  B.,  in  which  compliance  5;    Viehen  &  Co,  y.  SiddeU^  15 

WI&  theee  proTiriona  is  made  a  App.  Gas.  496.    By  stat.  49  &  50 

condition  oi  the  oontinnance  of  Vict.  c.  37,  a.  2,  the  complete 

the  letten-patent  and  the  privi-  specification   may  refer   to   the 

legee  tiiereby  conferred.  drawings  which  accompanied  the 

(o)  See  aiie^  p.  815.  proviaional  specification. 

ip)  Stat  46  &  47  Vict  c.  57.  (t»)  NuUaU  v.  Hargreave$,  1892, 

(o)  Stat  46  &  47  Vict  o.  57,  1  Ch.  23. 
8.82. 

W.P.P.  21 
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or  within  such  further  time,  not  exceeding  one  months  as 
the  Comptroller  may  allow  {x) ;  otherwise  the  application 
shall  be  deemed  to  be  abandoned  (y). 


Prooeedingi 
after  aooepi- 
anceof 
complete 
specification. 

Opposition 
to  grant  of 
patent 


On  the  acceptance  of  the  complete  specification 
the  Comptroller  shall  advertise  the  acceptance ;  and  the 
application  and  specification  or  specifications  with  the 
drawings  (if  any)  shall  be  open  to  public  inspection  {z\ 
Any  person  may  at  any  time  within  two  months  from 
the  date  of  such  advertisement  oppose  the  grant  of  the 
patent,  but  only  on  the  grounds  specified  in  the  Patent 
Acts  (a).  If  there  is  no  opposition,  or,  in  the  case  of 
opposition,  if  the  determination  is  in  favour  of  the  grant 
of  a  patent,  the  Comptroller  shall  cause  a  patent  to  be 
sealed  with  the  seal  of  the  Patent  Office  (().  A  patent 
so  sealed  shall  have  the  same  efTect  as  if  it  were  sealed 
with  the  great  seal  of  the  United  Kingdom  (c).  Every 
patent  shall  be  dated  and  sealed  as  of  the  day  of 
application :  but  no  proceedings  shall  be  taken  in  respect 
of  an  infringement  committed  before  the  publication  of 
the  complete  specification ;  and  in  case  of  more  than 
one  application  for  a  patent  of  the  same  invention,  the 


(«}  Seet.  8,  snb-s.  1. 

(y)  Sect.  8,  snb-s.  2,  amended 
by  48  k  49  Vict.  o.  68^  s.  3,  and 
2  Edw.  VU.  o.  84,  s.  1  (8).  See 
sUt  46  k  47  Vict.  c.  57,  s.  9, 
snb-s.  4,  amended  bjstat.  48  &  49 
Vict.  c.  63,  s.  8,  and  2  Edw.  VU. 
c.  34,  s.  1,  as  to  the  time  within 
which  a  complete  specification 
mnet  be  accepted. 

(i)  Stat.  46  &  47  Vict.  c.  67, 
s.  10. 

(a)  These  are:— (i.)  that  the 
applicant  obtained  the  invention 
from  the  opponent,  or  from  a 
person  of  whom  the  opponent 
is  the  legal  representative ;  (ii.) 
that  the  invention  has  been 
patented  in  this  oountrj  on  an 
application  of  prior  date  (see 
Jt.  V.  ComptfAler-Gendral  of 
PatewU,  1899, 1  Q.  B.  909);  and 
(iii.)  that  the  complete  specifica- 


tion describes  or  claims  an  inven- 
tion other  than  that  desciibed  in 
the  provisional  specification,  and 
that  snch  other  invention  forms 
the  subject  of  an  application 
made  by  the  opponent  in  the 
interval  between  the  leaving  of 
the  provisional  speoificatian  and 
the  leaving  of  the  complete  speci- 
fication. The  question,  whether 
the  patent  should  be  granted, 
is  decided  by  the  GomptroUer, 
subjeot  to  an  appeal  to*  the 
Attorney  or  Solicitor-General. 
Stat.  4«  A  47  Vict  o.  67,  s.  11, 
amended  by  61  ft  62  Vict,  a  60, 
s.  4. 


(6)  Sect.  12,  sab-s.  1. 
(c)   Scot.    12,   sub-B. 


See 
sect.  12,  sub-s.  3,  amended  by 
48  k  49  Vict  c  68,  s.  3,  as  to 
the  time  within  whieh  a  patent 
must  be  sealed. 
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sealing  of  a  patent  on  one  of  those  applications  shall 
not  prevent  the  sealing  of  a  patent  on  an  earlier 
application  ((Q.  Every  patent  may  be  in  the  form  in 
the  first  schedole  to  the  Act(6),  and  shall  be  granted  for 
one  invention  only^  but  may  contain  more  than  one 
claim ;  but  it  shall  not  be  competent  for  any  person  in 
an  action  or  other  proceeding  to  take  any  objection  to  a 
patent  on  the  ground  that  it  comprises  more  than  one 
invention  (/).  And  every  patent  when  sealed  shall 
have  effect  throughout  the  United  Kingdom  and  the 
Isle  of  Man  (g). 

Where  an  application  for  a  patent  has  been  accepted,  ProviBional 
the  invention  may  be  used  and  published  between  the    P«>t®®'io»»- 
date  of  the  application  and  the  date  of  sealing  the 
patent  without  prejudice  to  the  patent  to  be  granted 
for  the  same  (h) ;  and  such  protection  from  the  conse- 
quences of  use  and  publication  is  in  the  Act  referred  to 
as  provisional  protection  (^).    After  the  acceptance  of  a  Effect  of 
complete  specification  and  until  the  date  of  sealing  a  »ccopbmco  of 
patent  in  respect  thereof,  or  the  expiration  of  the  time  speolfloation. 
for  sealing,  the  applicant  shall  have  the  like  privileges 
and  rights  as  if  a  patent  for  the  invention  .had  been 
sealed  on  the  date  of  the  acceptance  of  the  complete 


8.13. 


Stat.  46  &  47  Vict.  o.  57,  be   procured.    Bat   it  was  pro- 
vided bj  the  Patent  Act  of  1852 

(e)   This  form  is   set  oat  in  (stat.  15  &  16  Viet.  c.  88,  s^  18, 

Appendix  (B.).  repealed  by  46  &  47  Vict.  c.  57, 

(/}  Stat.  46  &  47  Vict  c.  57,  s.  113),  that  letters-patent  shoald 

8.  38.  extend  to  the  whole  of  the  United 

(g)  Sect    16.     Letters-patent  Kingdom  of  Great  Britain  and 

obtained    in    England   formerly  Ireland,  the  Channel  Islands,  and 

conferred  an  exclosive  privilege  the    Isle   of  Man,   and   shoald 

only    within    England,    Wales,  be  made  applicable,  in  case  the 

and  the  town  of  Berwick-npon-  warrant  for  granting  the  patent 

Tweed;    and    also   within    the  should  so  direct,  to  any  of  her 

islands    of    Gnemsey,    Jersey,  Majesty's   colonies   and   planta- 

Alderney,  Sark  and   Man,  and  tions  abroad.    The  colonies  and 

her  Majesty's  colonies  and  plan-  India  are  now  dealt  with  under 

tations  abroad,  if  so  expressed  in  sect.  104  of  the  Patents  Act  of 

the  patent.     In  order  to  obtain  1883,  mentioned  below, 

the  like  exclasive  priyilege  for  (k)  See  ante^  p.  317. 

Scotland    or    Ireland,    separate  (t)  Sect.  14. 
letten-patent  were   requirod   to 

21—2 
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Frandalont 
application. 


specification  :  but  an  applicant  shall  not  be  entitled  to 
institute  any  proceeding  for  infringement  unless  and 
until  a  patent  for  the  invention  has  been  granted  to 
him  (k).  A  patent  granted  to  the  true  and  first  inventor 
shall  not  be  invalidated  by  an  application  in  fraud  of 
him,  or  by  provisional  protection  obtained  thereon,  or 
by  any  use  or  publication  of  the  invention  subsequent 
to  that  fraudulent  application  during  the  period  of 
provisional  protection  (/). 


BpeoificatioiL  The  preparation  and  deposit  of  a  proper  specification 
has  long  been  the  most  important  condition  attached  to 
the  grant  of  letters-patent.  The  object  of  requiring  a 
specification  is  to  secure  to  the  public  the  benefit  of  the 
knowledge  of  the  invention  after  the  term  granted  by 
the  patent  shall  have  expired.  The  specification  was 
formerly  required  to  be  enrolled  in  the  Court  of 
Chancery :  but  after  the  Patent  Act  of  1852  (m),  it  was 
required  to  be  filed  only.  Under  the  Patents  Act  of 
1883  (ti),  an  applicant  or  the  person  for  the  time  being 
entitled  to  the  benefit  of  a  patent  (o)  may,  from  time 
to  time,  seek  leave  of  the  Comptroller  (y)  to  amend  his 
specification,  including  drawings  forming  part  thereof, 
by  way  of  disclaimer,  correction,  or  explanation  (q) :  but 
no  amendment  shall  be  allowed  that  would  make  the 
specification,  as  amended,  claim  an  invention  sub- 
stantially larger  than  or  substantially  different  from 
the  invention  claimed  by  the  specification  as  it  stood 


Amendmont 
of  spedfioa- 
tion. 


(k)  Sect.  15. 

(0  Seot.  85. 

(m)  Stat.  15  &  16  Viot.  o.  83, 
B.  27. 

(n)  Btat.  46  &  47  Vict  o.  57. 
Disclaimer  or  alteration  of  any 
part  of  the  title  of  aD  inyention 
or  of  the  spedfioation  (but  bo  aa 
not  to  extend  the  right  granted 
by  the  patent)  was  provided  for 
by  BtatB.  5  &  6  WiU.  IV.  o.  88, 
e.  1;  7  &  8  Vict.  c.  69,  bb.  5,6; 
15  A  16  Vict.  c.  83,  8.  89;   aU 


repealed  by  the  Act  of  1883.  See 
The  Quem  v.  MiU,  10  C.  B.  379; 
Seed  Y.  Hiffgini^  8  H.  L.  C.  550; 
JkiUton  T.  Smiih,  11  U.  L.  C. 
223 ;  Canntngton  y.  NuUaU,  L.  B. 
5  H.  L.  205. 

(o)  See  Btat.  46  &  47  Yict 
c.  57,  B.  46. 

(p)  Whose  deciBton  is  subject 
to  an  appeal  to  the  Attorney  or 
SolioitorH^eneral. 

iq)  Sect.  18, 8nb-BB.  l-*7,  9. 
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before  amendment  (r).    When  any  action  for  infringe-  Di»claimer 
ment  or  proceeding  for  revocation  of  a  patent  is  pending,    """^ 
amendment  of  a  specification  is  not  allowed  (s),  except 
by  order  of  the  Court  or   a  judge,  and  by  way  of 
disclaimer  only,  and  subject  to  such  terms  as  to  costs 
and  otherwise  as  the  Court  or  a  judge  may  impose  (^). 
Where  any  amendment  by  way  of  disclaimer,  correction  Damages 
or  explanation,  has  been  allowed,  no  damages  shall  be  S^nt  *™^  ' 
given  in  any  action  in  respect  of  the  use  of  the  invention 
before  the  disclaimer,  correction,  or  explanation,  unless 
the  patentee  establishes  to  the  satisfaction  of  the  Court 
that  his  original  claim  was  framed  in  good  faith,  and 
with  reasonable  skill  and  knowledge  (u).    Every  amend- 
ment of  a  specification  is  required  to  be  advertised  in 
the  prescribed  manner  (v), 

A  condition  formerly  inserted  in  letters-patent  ren-  Vesting  in 
dered  them  void,  in  case  the  letters-patent,  or  the  liberty  JwdTve  *" 
and  privileges  thereby  granted,  should  become  vested  in  persons, 
or  in  trust  for  more  than  the  number  of  twelve  persons, 
or  their  representatives,  at  any  one  time,  as  partners, 
dividing  or  entitled  to  divide  the  benefit  or  profit 
obtained  by  reason  thereof.    But  this  restriction  was 
removed  by  the  Patent  Act  of  1852  («?).    And  under 
the  Patents  Act  of  1883  (x),  two  or  more  persons  may 
make  a  joint  application  for  a  patent,  and  a  patent  may 
be  granted  to  them  jointly. 

In  letters-patent  a  clause  is  usually  contained  for-  Infringement 
bidding  all  persons  firom  using  the  invention  within  the 

(r)  Sect.  18,  suVs.  8.  («)  Stat.  46  &  47  Vict.  c.  67, 

(0  Stat.  51  &  52  Viot.  c.  5Q,     s.  20. 


«.  5.  M  Sect.  21. 

(I)  Stat.  46  &  47  Vict.  o.  57,  (w)  Stat.  15  &  16  Vict.  c.  83, 

8.  19;  Be  HaU,  21  Q.  B.  D.  137;  s.  36,  repealed  by  46  &  47  Vict. 

Be  Oufen'e  Patent,  1899,  1   Ch.  c.  57,  s.  113. 

157;  Woolfey,AutomaHe,Ae.Co^  (x)  Sect.  4,  snb-s.  2;  see  Na- 

Limited,   1903,  1  Ch.  18;  /.  B,  iional  Society,  de.  v.  Oibbe,  1899, 

Brooke  A  Co,  t.  Lycett^B,  Ac,  Co.,  2  Ch.  289 ;  reyersed,  1900,  2  Ciu 

1904,  ICh.  512.  280. 
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Licence  to 
nae  patent. 


Gompalaory 
lic(  nces. 


realm  (y),  without  the  consent,  licence  or  agreement  of 
the  inventor,  his  executors,  administrators  or  assigns,  in 
writing,  under  his  or  their  hands  and  seals,  first  had 
and  obtained  in  that  behalf  (2;).  The  duty  so  imposed 
is  correlative  to  the  right  granted  to  the  patentee ;  and 
any  violation  of  this  duty  constitutes  an  infringement 
of  the  patent  (a).  The  granting  of  licences  to  use  a 
patent  is  one  of  the  most  profitable  ways  of  turning 
it  to  account.  All  licences  are  now  required  to  be 
registered  in  the  registry  to  be  presently  mentioned. 
The  grant  of  an  exclusive  licence  to  use  a  patented 
invention  does  not,  however,  enable  the  licensee  to  sue 
in  his  own  name  for  infringement  of  the  patent  (b). 
In  certain  circumstances,  the  person  for  the  time 
being  entitled  to  the  benefit  of  a  patent  may  now  be 
compelled  to  grant  licences  for  the  use  of  the  invention. 
For  under  the  Patents  Act,  1902  (c),  if  on  the  petition 
presented  by  any  person  interested  to  the  Board  of 
Trade  and  referred  by  the  Board  to  the  Judicial  Com- 
mittee of  the  Privy  (Council,  it  is  proved  to  the  satis- 
faction of  the  Judicial  Committee  that  the  reasonable 
requirements  of  the  public  with  reference  to  a  patented 
invention  have  not  been  satisfied,  the  patentee  may  be 
ordered  by  an  Order  in  Council  to  grant  licences  on  such 
terms  as  the  Committee  may  think  just,  or  if  the  Com- 
mittee are  of  opinion  that  the  reasonable  reqmrements 
of  the  public  will  not  be  satisfied  by  the  grant  of 
licences,  the  patent  may  be  revoked  by  Order  in 
Council ;  provided  that  no  order  of  revocation  shall  be 
made  before  the  expiration  of  three  years  from  the  date 


(y)  See  Saducihe  AnUin,  &o,  V. 
BaaU  ChmHteal  Forib,  1898,  A.  G. 
200;  Badis€^e  Anilin,  &e.  V. 
Bicktoti,  1905, 2  Ch.  465 ;  affinned 
1906,  W.  N.  134. 

(f)  See  the  form  of  letters- 
patent  in  Appendix  (B.)- 
'    (a)  See  ante,  p.  41,  and  n.  (s); 
BritUh  Motor  Syndicate  v.  Taylor, 


1901, 1  Ch.  122. 

(6)  Heap  v.  EarOey,  42  Ch.  IX 
461. 

(0)  Stat.  2  Edw.  Vn.  0.  84, 
8.  8,  replacing  46  &  47  Vict  0. 57, 
8.  22,  and  applying  to  patents 
granted  before  or  after  the  Act  of 
1902;  see  Patents  Rules,  1908, 
Nos.  69—75. 
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of  the  patent,  or  if  the  patentee  gives  satisfactory 
reasons  for  his  default.  And  if  it  is  proved  to  the  satis- 
faction of  the  Committee  that  the  patent  is  worked  or 
the  patented  article  is  manufactured  exclusively  or 
mainly  outside  the  United  Kingdom,  then,  unless  the 
patentee  can  show  that  the  reasonable  requirements  of 
the  public  have  been  satisfied,  the  petitioner  shall  be 
entitled  either  to  an  order  for  a  compulsory  licence,  or, 
subject  to  the  above  points,  to  an  order  for  the  revoca- 
tion of  the  patent. 

Letters-patent  and  the  privileges  thereby  granted  are  A«igiiment 
freely  assignable  from  one  person  to  another,  and  the  ^teni 
assignee  by  such  assignment  is  placed  in  the  same 
position  as  his  assignor  previously  stood.  The  assignee 
may  consequently  bring  in  his  own  name  the  same 
actions  and  suits  both  at  law  and  in  equity  against  those 
who  have  infringed  upon  the  patent  as  the  patentee 
himself  might  have  done(d).  The  privileges  granted 
by  letters-patent  are,  therefore,  an  instance  of  an 
incorporeal  kind  of  personal  property,  different  in  its 
nature  from  those  chases  in  cLction,  which  formerly  were 
not  assignable  at  law  (e).  A  deed  is  said  to  be  necessary 
for  the  vajid  legal  assignment  of  letters-patent ;  but  the  Ab  to  the 
author  was  not  aware  of  any  authority  for  this  position ;  ^  dSd^  ^^ 
and  the  general  rule  appears  to  be,  that  the  assignment 
of  incorporeal  personal  property  may  be  made  without 
deed.  Perhaps,  however,  the  necessity  of  an  assign- 
ment by  deed  may  be  implied  from  the  clause  in  the 
letters-patent,  which  forbids  the  use  of  the  invention 
"  without  the  consent,  licence  or  agreement  of  the  said 
patentee  in  writing  under  his  hand  and  seal."  But  in 
any  case  a  valid  equitable  assignment  of  a  patent  may 
be  made  without  deed;  and  such  an  assignment  now 
entitles  the  assignee  to  be  registered  as  proprietor  of 

(d)  Qodson  on  Patenta,  237  (     162. 
TTaWon  v.  Lavaiw,  8  C.  B.  N.  S.         (e)  Anie,  pp.  29, 40, 41. 
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the  patent  (/  ).  A  patentee  may  now  assign  his  patent 
for  any  place  in  or  part  of  the  United  Kingdom  or  Isle 
of  Man,  as  efTectually  as  if  the  patent  were  originally 
granted  to  extend  to  that  place  or  part  only  (gf).  All 
assignments  of  letters-patent  are  now  required  to  be 
registered  by  the  Patents  Act  of  1883  (A). 


Reg^ter  of 
patents. 


Begistered 
proprietor  of 
patent 


By  this  Act,  there  shall  be  kept  at  the  Patent  Office 
a  book  called  the  Begister  of  Patents,  wherein  shall  be 
entered  the  names  and  addresses  of  grantees  of  patents, 
notifications  of  assignments  and  of  transmissions  of 
patents,  of  licences  under  patents,  and  of  amendments, 
extensions,  and  revocations  of  patents,  and  such  other 
matters  affecting  the  validity  or  proprietorship  of 
patents  as  may  from  time  to  time  be  prescribed  (i) ; 
the  register  of  patents  shall  he  prima  fade  evidence  of 
any  matters  by  this  Act  directed  or  authorised  to  be 
inserted  therein  (k) ;  and  copies  of  deeds,  licences,  and 
any  other  documents  aCTecting  the  proprietorship  in 
any  letters-patent  or  in  any  licence  thereunder,  must  be 
supplied  to  the  Comptroller  in  the  prescribed  manner 
for  filing  in  the  Patent  Office  (Z).  Where  a  person 
becomes  entitled  by  assignment,  transmission  or  other 
operation  of  law  to  a  patent,  the  Comptroller  shall 
on  request,  and  on  proof  of  title  to  his  satisfaction, 
cause  the  name  of  such  person  to  be  entered  as 
proprietor  of  the  patent  in  the  register  of  patents ;  and 
the  person  for  the  time  being  entered  in  the  register 
of  patents,  as  proprietor  of  a  patent,  shall,  subject  to 
the  provisions  of  the  Act  and  to  any  rights  appearing 
from  such  register  to  be  vested  in  any  other  person, 
have  power  absolutely  to  assign,  grant  licences  as  to,  or 


(/)  Be  CateffB  PatenU,  1S92, 
1  Ch.  104. 
(g)  Stat.  46  &  47  Vict.  c.  57, 

WBtat.  46  &  47  Vict.  c.  57; 
0ee  8.  114,  fiub-s.  1.  Bogistration 
of  aBsignments  was  alio  required 


by  Stat.  15  ft  16  Vict.  c.  83,  s.  35. 

(t)  Stat.  46  &  47  Vict.  o.  57, 
8.  23,  Bub-a.  1. 

(k)  Sect.  23,8aV8.  2. 

(0  Stat.  46  &  47  Vict.  c.  57, 
e.28,8nb-B.3.  See  Patents  Bnles, 
1903,  No0. 51—68. 
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otherwise  deal  with  the  same,  and  to  give  efifectual 
receipts  for  any  consideration  for  such  assignment, 
licence  or  dealing.  But  any  equities  in  respect  of  such 
patent  may  be  enforced  in  like  manner  as  in  respect  of 
any  other  personal  property  (m).  And  it  has  been  held 
that  an  assignee  or  licensee  of  a  patent  who  had  notice 
of  a  prior  unregistered  assignment,  shall  not  obtain  any 
priority  of  interest  by  priority  of  r^istration  (n).  The 
register  of  patents  is  required  to  be  open  to  the  inspec- 
tion of  the  public ;  and  certified  copies  of  any  entry  in 
such  register  may  be  obtained  (<?). 

Special  provision  is  made  in  the  same  Act(p)  with  Improve- 
regard  to  the  assignment  to  the  Secretary  of  State  for  instruments 
War,  on  behalf  of  the  Crown,  of  the  benefit  of  any  ormanition. 

-  ,    or  war. 

improvement  m  instruments  or  munitions  of  war  and 

of  any  patent  for  the  same ;  and  for  keeping  secret  the 

pai-ticulars  of  any  such  invention,  if  the   Secretary 

should  certify  that  secrecy  is  desirable  in  the  interest 

of  the  public  service. 

By  section  103  of  the  same  Act  (q),  if  any  arrangement  intomaiional 
shall  be  made  with  the  government  of  any  foreign  state  fj^e^low.^^ 
for  mutual  protection  of  inventions,  then  any  person^ 
who  has  applied  for  protection  for  any  invention  in  any 
such  state,  shall  be  entitled  to  a  patent  for  his  inven- 
tion, under  and  subject  to  the  conditions  of  the  Act,  in 
priority  to  other  applicants.    The  Crown  may,  by  order  Coloniee  and 
in  council,  apply  the  provisions  of  this  section  to  any    °  *** 
British  possession  (r)  of  which  the  legislature  has  made 
satisfactory  provision  for  the  protection  of  inventions 
patented  in  this  country  (s). 

(m)  Sect.  87,  amended  by  51  &  (p)  Stat.  46  &  47  Viot.  o.  57, 

52  Vict.  c.  50,  B.  21.  8.  44. 

(n)  New    Ixitm,    Ae,    Co,    v.  (a)  Amended  by  stat.  1  Edw. 

SpUihuTy,  1898,  2  Cb.  484.  VII.  c.  18. 

(o)  Stat.  46  &  47  Vict.  c.  57,  (r)  See  stat.  46  &  47  Viot.  o.  57, 

8.  88,  amended  by  51  k  52  Vict.  s.  117. 

c.  50,  B.  22.    See  Patents  Knleii,  (•)  Sect.  104.  For  international 

1903,  Nov.  64, 65.  and  colonial  arrangements  made 
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Infringemont 
of  patoDt* 


Damages. 

Aooonnt  of 
profits. 


Remedy  in 
case  of 
groundless 
threats  of 
legal  pro- 
ceedings. 


The  remedy  of  a  patentee  for  an  infringement  of 
his  patent  is  to  bring  an  action  against  the  wrong- 
doer, claiming  an  injunction  to  restrain  him  from 
further  infringement,  and  damages  (Q.  Such  actions 
are  generally  (but  not  necessarily)  commenced  in  the 
Chancery  Division  (t^.  If  the  patentee  establish 
his  claim,  he  may  elect  whether  he  will  have  a 
decree  for  an  inquiry  as  to  the  damage  which  he 
has  sustained  and  payment  of  the  amount  so  assessed, 
or  a  decree  for  an  account  and  payment  of  the 
profits  made  out  of  the  infringement  of  his  patent  (t?). 
On  the  other  hand,  not  only  may  the  fact  of  in- 
fringement be  denied,  as  a  defence  to  such  an  action, 
but  the  validity  of  the  patent  may  be  impugned  as 
we[i(w).  Actions  for  the  infringement  of  a  patent 
are  now  subject  to  the  special  regulations  contained 
in  the  Patents  Act  of  1883  (a;).  By  the  same  Act, 
where  any  person  claiming  to  be  the  patentee  of  an 
invention,  by  circulars,  advertisements  or  otherwise, 
threatens  any  other  person  with  any  legal  proceed- 
ings or  liability  in  respect  of  any  alleged  manufacture, 
use,  sale,  or  purchase  of  the  invention,  any  person 
or  persons  aggrieved  thereby  may  bring  an  action 
against  him,  and  may  obtain  an  injunction  against  the 
continuance  of  such  threats,  and  may  recover  such 
damage  (if  any)  as  may  have  been  sustained  thereby, 
if  the  alleged  manufacture,  use,  sale,  or  purchase,  to 
which  the  threats  related,  was  not  in  fact  an  in- 
fringement of  any  legal  rights  of  the  person  making 
such  threats:  but  these  provisions  shall  not  apply  if 
the  person  making  such  threats  with  due  diligence 


tmder  ss.  lOS,  104  of  the  Act  of 
1883,  see  Index  to  Statntory 
Rnles  and  Orders  in  foroe  31st 
Deo.,  1903,  tit.  Patent. 

(I)  See  Rn]es  of  the  Supreme 
Court,  1883,  Appendix  A.,  Part 
III.,  sect.  4 ;  Appendix  C,  sect.  6, 
No.  6. 


(tt)  See  ante,  pp.  145^146. 

M  Neaam  v.  BetU,  L.  R.  5 
H.  L.  1,  22;  De  VUre  t.  BetU, 
L.  R.  6  H.  L.  319. 

(to)  See  Edmunds  on  Patents, 
387,389-<392,  2nded. 

(x)  Stat.  46  &  47  Vict.  c.  57, 
ss.  28—31,  43, 107-112, 117. 
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commences  and  prosecutes  an  action  for  infringement 
of  his  patent  (y). 

Eevocation  of  a  patent  may  now  be  obtained  under  Revocation 
the  Patents  Act  of  1883(2),  on  petition  presented  to  ^'i**^*^*- 
the  High  Court  of  Justice  (a)  by  (1)  the  Attorney- 
General  in  England  or  Ireland,  or  the  Lord  Advocate 
in  Scotland ;  (2)  any  person  authorised  by  the  Attorney- 
General  in  England  or  Ireland,  or  the  Lord  Advocate 
in  Scotland;  (3)  any  person  alleging  that  the  patent 
was  obtained  in  fraud  of  his  rights,  or  of  the  rights  of 
any  person  under  or  through  whom  he  claims ;  (4)  any 
person  alleging  that  he,  or  any  person  under  or  through 
whom  he  claims,  was  the  tnie  inventor  of  any  invention 
included  in  the  claim  of  the  patentee;  or  (5)  any 
person  alleging  that  he,  or  any  person  under  or  through 
whom  he  claims  an  interest  in  any  trade,  business,  or 
manufacture,  had  publicly  manufactured,  used,  or  sold, 
within  this  realm,  before  the  date  of  the  patent, 
anything  claimed  by  the  patentee  as  his  invention; 
and  also  in  the  circumstances  above  mentioned  in  con- 
nection with  compulsory  licences  (b). 

Closely  connected  with  the  subject  of  patents  is  that  Copyright, 
of  copyright.  Copyright  may  be  defined  to  be  the 
exclusive  right  of  multiplying  copies  of  an  original 
work  or  composition  (c).  From  the  nature  of  this  right 
it  must  almost  necessarily  have  had  its  origin  at  a  period 
subsequent  to  the  invention  of  the  art  of  printing.  And 
it  appears  that,  prior  to  the  Statute  of  Anne  (d),  by 
which  the  term  of  an  author's  copyright  was  first 
limited  by  the  legislature,  the  copyright  in  a  published 

(y)  Stat.  46  &  47  Vict.  o.  57,        (a)  See  sect.  117. 
B.  82;   Skinner  A  Co,  t.  Shew  A        CbS  Ants,  p.  826. 
Co.,  1893,  1  Ch.  413.  (o)  14  M.  &  W.  816;  Warne  V. 

(«)  Stat.  46  &  47  Vict.  c.  57,  Seebohm,  39  Oh.  D.  73. 
B.  26;  J20  Avery'$  Patent,  86  Ch.         (d)  8  Anne.  c.  19, 
D.  307. 
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book  was  practically  secured  to  the  author  or  his 
assigns  in  perpetuity ;  not  by  the  express  terms  of  any 
statute  or  judicial  decision,  but  chiefly  in  consequence 
of  the  restrictions  placed  upon  unlicensed  printing  and 
of  privil^es  and  customs  of  the  Stationers'  Company  (e). 
Since  that  statute,  however,  it  has  been  held  that,  at 
common  law,  apart  from  statute,  an  author  has  not  any 
exclusive  right  of  producing  copies  of  his  published 
works  (/),  although  he  enjoys  the  sole  right  of  producing 
his  unpublished  compositions  (g).  The  statute  of  Anne, 
together  with  others  by  which  the  copyright  of  authors 
was  further  secured  (A),  was  repealed  by  the  Copyright 
Act,  1842,  commonly  called  Talfourd's  Act,  on  which 
Proaent  Act.  the  law  of  copyright  now  depends  (i).  By  this  Act  the 
copyright  of  every  book  (which  term  includes  for  the 
purposes  of  the  Act  every  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  map,  chart  or  plan)  published 
after  the  passing  of  the  Act  in  the  lifetime  of  the 
author  shall  endure  for  his  natural  life,  and  for  the 
further  term  of  seven  years  from  his  death,  and  shall 
be  the  property  of  such  author  and  his  assigns ;  but  if 
the  term  of  seven  years  shall  expire  before  the  end  of 
forty-two  years  from  the  first  publication  of  the  book, 
the  copyright  shall  in  that  case  endure  for  such  period 
of  forty-two  years;  and  the  copyright  in  every  book 
published  after  the  death  of  its  author  shall  endure  for 
forty-two  years  from  the  first  publication  thereof,  and 
shall  be  the  property  of  the  proprietor  of  the  author's 
manuscript,  from  which  such  bdok  shall  be  first  pub- 
lished, and  his  assigns  (k).    And  in  order  to  provide 

(e)  See   MWar   t.    Taylor^   4  ^mpJk    Co.   Y.  Gregory,  1896,  1 

Barr.  2808,2806—2308 ;  Sonitton  Q.  B.  147. 

on  Copyright,  ch.  1.  (k)  State.  41  Geo.  III.  o.  107 ; 

(/)  DonaldMon   y.    Beckett,   4  54  Geo.  III.  c.  156. 

Burr.  2408 ;   2  Bro.  P.  C.  129 ;  (t)  Stat  5  ft  6  Viot  o.  45. 

Jtfferyn  y.  Booeey,  4  H.  L.  O.  815.  Qc)  Idect.  8 ;  see  MaomiUan  v. 

.    (gr)  Maeklin     y.      Bichardeon,  Bent,  1906, 1  Ch.  101 .    By  sect  4, 

Amb.  694;  SovAhey  y.  Shetviood,  the  exiBtinff  copyright  in  books 

2  Mer.  485;  Caird  Y.  Sime,  12  then    published    was   extended, 

App.  Gas.  326 ;   Exchange  Tele-  subject  to  the  conditions,  of  the 
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against  the  suppression  of  books  of  importance  to  the 
public,  the  Judicial  Committee  of  the  Privy  Council 
are  authorised,  on  complaint  made  to  them,  that  the 
proprietor  of  the  copyright  in  any  book,  after  the  death 
of  its  author,  has  refused  to  allow  its  republication,  to 
grant  a  licence  to  the  complainant  to  publish  the  book 
in  such  manner  and  subject  to  such  conditions  as  they 
may  think  fit  (I).    And  with  regard  to  encyclopaedias,  Eiicyclop«- 
reviews  and  other  periodical  works,  it  is  provided,  that  reriows,  &o. 
the  copjrright  in  every  article  shall  belong  to  the 
proprietor  of  the  work  for  the  same  term  as  is  given  by 
the  Act  to  authors  of  books,  whenever  any  such  article 
shall  have  been  or  shall  be  composed  on  the  terms  that 
the  copyright  therein  shall  belong  to  such  proprietor 
and  be  paid  for  by  him  (m) ;  but  payment  must  be 
actually  made  by  the  proprietor  before  the  copyright 
can  vest  in  him  (n) ;  and  after  the  term  of  twenty- 
eight  years  from  the  first  publication  of  any  such 
article,  the  right  of  publishing  the  same  in  a  separate 
form  shall  revert  to  the  author  for  the  remainder  of  the 
term  given  by  the  Act;    and  during  such  term  of 
twenty-eight  years  the  proprietor  shall  not  publish  any 
such  article  separately  without  previously  obtaining 
the  consent  of  the  author  or  his  assigns.    But  any 
author  may  reserve  to  himself  the  right  to  publish  any 
such  composition  in  a  separate  form,  and  he  will  then 
be  entitled  to  the  copyright  in  such  composition  when 
published  separately,  without  prejudice  to  the  right  of 
the  proprietor  of  the  encyclopcedia,  review  or  other 
periodical  in  which  it  may  have  first  appeared  (o).    It  Copyright  in 
appears  that   the    proprietor    of   a  newspaper   must  aSdS?*' 

Act,  for  the  fnU  term  provided  hy  D.  892 ;  WeUier  v.  Howe,  17  Ch. 

the  Act  in  the  ease  of  books  there-  D.  708;   LatorenoB  and  BiUlen^ 

after  pablished.  Limited  t.  JflalOy  1904,  A.  C.  1 7. 

(I)  Sect.  5.  (n)  Richardeon   y.    GUberty    1 

(m)  See  Biehop  of  Her^ord  v.  Sim.  N.  S.  836. 

OHffln,  16  Sim.   190;    Steeel  v.  (o)  Stat.  5  &  6  Viot.  c.  45, 8. 18 ; 

B0im<iiy,  16  0.  B.459;  Hendenon  Johneon  y.  Neioneif  1894,  8  Ch. 

y.  MaxweU,  4  Ch.  D.  168 ;  5  Ch.  663. 
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comply  with  the  requirements  of  the  Act  (p),  in  order 
to  secure  for  himself  the  copyright  in  any  article  pub- 
lished in  his  newspaper  (q). 


Dramatic  A  statute  of  Will.  IV.  provides  (r)  that  the  author 

moBioai^m-  ^^  ^^7  dramatic  piece,  or  his  assignee,  shall  have  as  his 
poBitioM.  Q^n  property  the  sole  liberty  of  representing  the  same 
at  any  place  of  dramatic  entertainment  for  the  term 
therein  specified.  It  is  enacted  in  the  Copyright  Act 
of  1842  («),  that  the  provisions  of  the  said  Act  of 
Will  IV.  and  of  that  Act  shall  apply  to  musical  com- 
positions, and  that  the  sole  liberty  of  representing  or 
performing  any  dramatic  piece  or  musical  composition 
shall  endure  and  be  the  property  of  the  author  thereof 
and  his  assigns  for  the  term  in  that  Act  provided  for 
the  duration  of  copyright  in  books  (t).  The  result  of 
the  decisions  upon  the  construction  of  these  enactments 
appears  to  be  that  what  is  thereby  secured  to  the 
author  and  his  ass^ns  is  the  sole  liberty  of  repre- 
senting or  performing  any  dramatic  piece  or  musical 
composition  in  pttMic  (u).  If  the  author  of  a  dramatic 
piece  or  musical  composition  publish  the  same  as  a 
book  (x),  he  may  secure  for  himself  the  exclusive  right 
of  representation  or  performance,  in  addition  to  the 
copyright  in  the  book  (y).    The  Copyright  (Musical 

(p)  Stat  5  ft  6  Viot.  o.  45,  L.  R.  10  C.  P.  672;  Tamhr  t. 

M.  18,24.  NeviUe,  26  W.  R.  299;  Duck  y. 

(q)  WdUer  v.  Hotw,  17  Ch.  D.  Bates,  12  Q.  B.  D.  79;  18  Q.  B. 

608 :    see  alio  Trade  AweiUary  D.  843 ;  stat  51  ft  52  Viot.  o.  17 ; 

Co,  T.  Middletborough,  dc,  Ano-  Beichardt  T.  Sapte^  1893,  2  Q.  B. . 

daiion,  40  Ch.  D.  425 ;  Gate  y.  308. 

Devon,  Ac.  Co.,  ib,  500  ;    Walter  (•)  Stat.  5  ft  6  Viot.  o.  45,8. 20. 

y.  SMiikopff,  1892,  3    Ch.  489.  (0  ilnfe,  p.  322. 

As  to  advertisements,  see  Lanb  (u)  See  Ruemil   y.  Smithy  15 

y.  Ewine,  1892,  3  Ch.  462.    As  to  Sim.  181 ;  12  Q.  B.  217 ;  WaU  y. 

reports  of  speeches,  see  WaUer  y.  Taylor,  9  Q.  B.  D.  727 ;  11  Q.  B. 

Lane,  1900,  A.  C.  539.  D.  102 ;  Duok  v.  BaJtee,  12  Q.  B. 

(r)  Stat.  3  ft  4  WUl.  IV.  c.  15,  D.  79 ;  13  Q.  B.  D.  843. 

s.  1.    See  Morton  y.  Copdand,  16  (x)  See  ante,  p.  322. 

C.  B.  517;  Mareh  v.  Omqw^  YJ  (y)  See  Ckappdl  y.  Booeey,  21 

C.  B.  N.  S.  418 ;  LoMf  v.  Bkye,  4  Ch.  D.  232. 
B.  ft  S.  873;  OwtterUm  y.  Cave^ 
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Compositions)  Act,  1882  (2),  now  requires  every  person, 
who  shall  be  entitled  to  and  desirous  of  retaining  the 
right  of  representation  or  performance  of  any  musical 
composition  first  published  after  the  passing  of  the 
Act  (a),  to  take  the  steps  therein  specified  to  procure 
a  notice,  to  the  effect  that  the  right  of  public  repre- 
sentation or  performance  is  reserved,  to  be  printed  on 
every  published  copy  of  such  musical  composition. 

It  was  decided,  under  the  Statute  of  Anne,  that  a  Foreigner, 
foreigner  residing  abroad  was  not  entitled  to  the  copy- 
right of  any  work  composed  by  him  and  first  published 
in  this  country  (b).  But  it  has  been  held  that,  under 
the  Act  of  1842,  a  foreigner  residing  in  England  or 
in  a  British  colony  at  the  time  of  the  first  publication 
of  his  work  is  entitled  to  the  copyright  (c).  And,  in 
the  case  in  which  this  was  decided,  two  learned  judges. 
Lords  Westbury  and  Cairns,  expressed  a  decided  opinion 
that,  under  the  present  Act,  a  foreigner  residing  abroad  - 
was  entitled  to  copyright  of  a  work  composed  by  him 
and  first  published  in  this  country.  This  opinion 
was,  however,  doubted  by  Lords  Cranworth  and 
Chelmsford  (d). 

By  the  Copyright  Act,  1842,  a  book  of  registry  is  Regiatry  of 
required  to  be  kept  at  Stationers'  Hall,  open  to  public  S^yri|btB.^ 
inspection  on  payment  of  a  small  fee,  in  which  may  be 
roistered  the  proprietorship  and  assi^ment  of  copy- 
rights (e).    And  no  proprietor  of  copyright  in  any  book 

..  (0  Stat.  45  &  46  Viot.  c.  40 ;  88.  11, 18,  19,  20.    See  Ex  parte 

see  FuUer  v.  Blaekpool,  Ac.  Co.,  Davidson,  18  G.  B.  297;  Ex  parte 

1895,  2  Q.  B.  429.  Davideon,  2  E.  &  B.  577,  qu.  ? 

(a)  10th  Aug.,  1882.  The  day  of  fint  pablioation  mast 

(fr)  Jefery$  y.  Boomy^  4  H.  of  be  stated.    Maihieeon  t.  Earrod, 

L.  Gas.  815.  L.  R.  7  Bq.  270;  Page  v.  Wiedim, 

(0)  Low  Y.  Boutledge,  L.  B.  3  17  W.  B.  483;  Hendenonr.Max- 

H.  L.  100.     The  first  publica-  well,  5  Oh.  D.  892;    Wddon  y. 

tion  must  be  within  the  Unit^  Dieke^  10  Oh.  D.  247;   Coote  y. 

Kingdom.  Jttdd,  23  Oh.  D.  727:    Beid  y. 

(d)  See  Low  Y.  BouUed^,  nbi  Maxwell,  2  Times    L.  B.  790 ; 
sap.  Thomae   y.   Turner,   33   Oh.  D. 

(e)  Stat.    5   ft  6  Viet.  c.  45,  292. 
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which  shall  be  first  published  after  the  passing  of  the 
Act  can  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringe- 
ment of  such  copyright,  unless  he  shall,  before  com- 
mencing such  action,  suit  or  proceeding,  have  caused 
such  book  to  be  registered  pursuant  to  the  Act ;  but  the 
omission  to  register  will  not  affect  the  copyright  in  the 
book,  but  only  the  right  to  sue  or  procecKi  in  respect 
of  the  infringement  thereof.  And  the  remedies  of  the 
proprietors  of  the  sole  liberty  of  representing  any  dra- 
matic piece  under  the  above-mentioned  Act  of  Will.  IV. 
are  not  to  be  prejudiced,  although  no  entry  shall  be 

ABBignment.  made  in  the  book  of  registry  (/).  And  every  registered 
proprietor  is  empowered  to  assign  his  interest  by  making 
entry  in  the  book  of  registry  of  such  assignment  and  of 
the  name  and  place  of  abode  of  the  assignee,  in  the  form 
given  in  a  schedule  to  the  Act ;  and  such  assignment 
so  entered  is  declared  to  be  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  without  being  subject 
to  any  stamp  or  duty,  and  to  be  of  the  same  force  and 
effect  as  if  such  assignment  had  been  made  by  deed  {gy 
But  if  the  right  of  representing  any  dramatic  piece  or 
performing  any  musical  composition  is  intended  to  pass 
to  the  assignee  of  the  copyright,  an  entry  must  be 

Writing.  expressly  made  of  such  intention  (A).  If  not  made 
by  entry  in  the  book  of  registry  under  the  Act,  the 
assignment  of  a  copyright  must  be  made  in  writing  ({). 
But  the  assignee  of  a  copyright  must  be  registered 
as  the  proprietor  before  he  can  sue  in  respect  of  its 
infringement  {k). 


Copyrights  to       The  Act  also  expressly  provides,  that  all  copyrights 

property.         protected  by  the  Act  shall  be  deemed  personal  property, 

and  shall  be  transmissible  by  bequest;  or,  in  case  of 


(/)  Stat. 5& evict. c. 45,8. 24. 
ia)  Stat.  5  &  6  Yiot.  o.  45,  s.  18. 
(^}  Seot.  22. 
i%ijjeyland  t.  Stewart,  4  Oh. 


D.  419. 

Qi)  Liverpool^  de,,  A$toei<U%ou 
▼.  OommereiaL  Ac,  Bureaux,  1897, 
2  Q.  B.  1. 
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intestacy,  shall  be  subject  to  the  same  laws  of  distribu- 
tion as  other  personal  property  (Z). 

In  order  to  give  more  effectual  protection  to  persons  importation 
entitled  to  the  copyright  of  books,  it  is  also  provided  jj  ^^ifjf 
that  no  person,  not  being  the  proprietor  of  the  copy-  books  entitled 
right,  or  some  person  authorised  by  him,  may  import  ^  ^^P^*^  *• 
into  any  part  of  the  United  Kingdom,  or  into  any 
other  part  of  the  British  dominions,  for  sale  or  hire 
any  printed  book  first  composed  or  written  or  printed 
and  published  in  any  part  of  the  United  Elingdom, 
wherein  there  shall  be  copyright,  and  reprinted  in 
any  country  or  place  whatsoever  out  of  the  British 
dominions  (m).    And  by  subsequent  Acts  (n),  books, 
wherein  the  copyright  is  subsisting,  first  composed  or 
written  or  printed  in  the  United  Kingdom,  and  printed 
or  reprinted  in  any  other  country,  are  absolutely  pro- 
hibited to  be  imported  either  into  the  United  Kingdom 
or  into  the  British  possessions  abroad,  provided  the 
proprietor  of  such  copyright,  or  his  agent,  shall  have 
given  notice  in  writing  to  the  commissioners  of  customs 
that  such  copyright  subsists,  and  in  such  notice  shall 
have  stated  when  the  copyright  will  expire. 

By  Acts  of  Parliament  of  an  older  date,  copyright  has  Copyright  in 
also  been  created  in  prints,  engravings,  maps,  charts  P^^"**»"^P'» 
and  plans  for  the  term  of  twenty-eight  years,  to  com- 
mence from  the  day  of  first  publishing  thereof;  which 
day,  together  with  the  proprietor's  name,  is  to  be  truly 
engraved  on  each  plate,  and  printed  on  every  print  (p). 
But  these   Acts   do  not  apply  to  illustrative  wood 

(0  Stat.  5  &  6  Viet  o.  45,  a.  25.  amended  by  7  Geo.  III.  c.  88, 

(m)  Sect  17.  and  rendered  more  effectnal  by 

(n)  Stat.  39  &  40  Vict.  c.  36,  17  Geo.  III.  a  57;   Oambart  v, 

B8.  42,  152,  replacing  16  &  17  Sumner,  5  K,  &^.  5;  OanAarty, 

Vict.  0. 107,  B8.  44, 160,  and  8  &  9  Ball,  14  G.  B.  N.  S.  306 ;  Grave$ 

Vict.  c.  93, 8.  9.  y.  Ashford,  L.  B.  2  0.  P.  410. 

(o)   Stat.   8   Geo.  II.   c.    13, 

W.P.P.  ^      22 
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engravings  printed  on  the  same  sheet  as  the  letter-px^ess 
of  a  book,  as  such  engravings  form  part  of  the  book 
and  are  comprised  within  its  copyright  (p).  And  as  the 
Cropyright  Act,  1842  (q),  extends  to  maps,  charts  and 
plans,  it  has  been  held  that  every  map,  chart  or  plan 
must  be  registered  at  Stationers'  Hall(r)  before  any 
action  or  suit  can  be  maintained  for  infringement  of 
the  copyright  («).  The  above-mentioned  Acts  empower 
the  assignee  of  the  copyright  to  bring  an  action  in  his 
own  name  against  any  person  who  may  pirate  it(^). 
And  by  a  modem  statute  (u)  all  the  provisions  contained 
in  these  Acts  are  extended  to  the  United  Kingdom  of 
Great  Britain  and  Ireland.  And  it  is  provided  (x)  that 
if  any  person  shall,  during  the  existence  of  the  copy- 
right, engrave,  etch  or  publish  any  engraving  or  print 
of  any  description  whatever,  either  in  whole  or  in  part, 
already  published  in  any  part  of  Great  Britain  or  Ire- 
land, without  the  express  consent  of  the  proprietor  or 
proprietors  thereof  first  obtained  in  writing  signed  by 
him,  her  or  them  respectively,  with  his,  her  or  their  own 
hand  or  hands,  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  then  every  such  proprietor 
i^&7>  hy  a  separate  action  upon  the  case,  to  be  brought 
against  the  person  so  oifending,  in  any  Court  of  law  in 
Great  Britain  or  Ireland,  recover  such  damages  as  the 
jury  shall  assess,  together  with  double  costs  of  suit. 
By  a  more  recent  Act  it  is  declared  that  the  provisions 
of  the  above-mentioned  statutes  are  intended  to  include 
prints  taken  by  lithography,  or  any  other  mechanical 
process  by  which  prints  or  impressions  of  drawings  or 
designs  are  capable  of  being  multiplied  indefinitely  (y). 

(p)  Bogue  T.  SbultUm,  5  De  (0    Thompmm  V.   Symondt^  5 

G.  &  Sm.  267.  T.  Bep.  41. 

(g)  Stat.  5  &  6  Vict.  o.  45 ;  («)  Stat.  6  &  7  WUl.  lY.  c.  59, 

atOe,  p.  382.  s.  1. 

(r)  Ante,  p.  835.  («)  Sect.  2. 

(•)   Skinnard  y.  Xee,  L.  B.  6  (y)  Stat  15  &  16  Viot.  o.  12, 

Ch.  App.  346.    See  Stannard  y.  •.  14, 
Harmofh  19  W«  B.  811. 
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By  other  Acts  of  parliament  copyright  has  been  Copyright  in 
granted  to  the  makers  of  new  and  original  sculptures,  Ao. 
models,  copies  and  casts  for  the  term  of  fourteen  years 
from  their  first  putting  forth  or  publishing  the  same  {z\ 
with  a  further  term  of  fourteen  years  to  the  original 
maker,  if  he  shall  be  then  living  (a),  provided  that  in 
every  case  the  proprietor  cause  his  name,  with  the  date, 
to  be  put  on  every  such  sculpture,  model,  copy  or  cast 
before  the  same  shall  be  put  forth  or  published  (6). 
And  it  is  also  provided  that  no  person  who   shall 
purchase  the  right  or  property  of  any  such  sculpture, 
model,  copy  or  cast  of  the  proprietor  expressed  in  a 
deed  in  writing  signed  by  him  with  his  own  hand,  in 
the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  shall  be  subject  to  any  action  for  copying, 
casting  or  vending  the  same  (c).    And  with  regard  to  Paitnings, 
paintings,  drawings  and  photographs,  it  is  now  provided  pSJographi 
that  the  exclusive  right  of  copying,  engraving,  repro- 
ducing and  multiplying  them  by  any  means,  and  of  any 
size,  shall  belong  to  the  author  (cQ,  being  a  British 
subject  or  resident  within  the  dominions  of  the  Crown, 
for  the  term  of  his  life  and  seven  years  after  his 
death  (e).    And  a  register  of  proprietors  of  copyright 
in  paintings,  drawings  and  photographs  is  established 
at  Stationers'  Hall,  subject  to  similar  regulations  to  that 
established  for  the  registry  of  copyright  in  books  (/). 

(«)   Stat.  88  Geo.  lU.  o.  71,  627 ;   MdviOe  v.  Mirror  of  Life 

amended  by  54  Geo.  lU.  o.  56.  Co,,  1895,  2  Gh.  531 ;  Bowstu  y. 

(a)  Stat.  54  Geo.  HI.  c.  56,  s.  6.  Cooke,  1903,  2  K.  B.  227 ;  Stadke- 

(6)  Sect.  1.  mann  v.  PaUm,  1906, 1  Oh.  774. 

(c)  Sect.  4.  By  stat.  13  &  14  (c)  Stat.  25  &  26  Vict.  o.  68, 
Vict.  0.  104,88.  6, 7,  now  repealed  b.  1.  See  2V«cfc  v.  Prieater,  19 
by  46  &  47  Vict.  c.  57, 8. 113,  pro-  Q.  B.  D.  :629 ;  PoOard  v.  Photo- 
▼iaion  waa  made  for  the  regis-  graphic  Co.,  40  Ch.  D.  345 ;  Ken- 
tration  of*  scnlptuies,  modela,  rick  v.  Lawrence,  25  Q.  B.  D.  99 ; 
oopies  and  casta  within  the  pro-  Hanfetaengl  v.  Empire  Pahiee, 
tectionoftheScalptiireCk>pyright  1894,  2Gh.  1;  Hanfftaengl  y. 
Acts,  which  registration  entitled  Baines,  1895,  A.  G.  20;  Oravee  y. 
the  proprietor  of  the  copyright  to  Gorrie,  1903,  A.  0.  496 ;  Hanf- 
certain  penalties  in  case  of  piracy,  etaengl  y.  SmUh,  1905, 1  Ch.  519. 

(d)  As  to  the  question  who  is  (/)  Sects.  4,  5,  ante,  pp.  335, 
the  ''  author  "  of  a  photograph,  836 ;  Ex  parte  Beat,  L.  B.  3  Q.  B. 
see  Nottager.  Jackton,  11 Q.  B.  D.  887 ;  Graves'  eaee,  L.  R.  4  Q.  B. 

22—2 
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iDternational  By  the  International  Copyright  Act,  184A(g),  the 
copyright.  King  is  empowered  by  any  order  in  council  to  grant 
the  privilege  of  copyright  for  such  period  as  shall 
be  defined  in  such  order  (not  exceeding  the  term 
allowed  in  this  country),  to  the  authors,  inventors 
and  makers  of  books,  prints,  articles  of  sculpture 
and  other  works  of  art,  or  any  particular  class  of 
them,  to  be  defined  in  such  order,  which  shall,  after 
a  future  time  to  be  specified  in  such  order,  be  first 
published  in  any  foreign  country,  to  be  named  in  such 
order.  And  the  King  is  also  empowered  (A)  by  any 
order  in  council  to  direct  that  the  authors  of  dramatic 
pieces  and  musical  compositions,  which  shall,  after  a 
future  time  to  be  specified  in  such  order,  be  first  pub- 
licly represented  or  performed  in  any  foreign  country  to 
be  named  in  such  order,  shall  have  the  sole  liberty  of 
representing  or  performing  in  any  part  of  the  British 
dominions  such  dramatic  pieces  or  musical  compositions 
during  such  period  as  shall  be  defined  in  such  order,  not 
exceeding  the  period  allowed  in  this  country.  But  by 
the  International  Copjnight  Act,  1886  (i),  the  Inter- 
national Copyright  Acts  and  an  order  made  thereunder 
shall  not  confer  on  any  person  any  greater  right  or 
longer  term  of  copyright  in  any  work  than  that  enjoyed 
in  the  foreign  country  in  which  such  work  was  first 
produced.  By  the  same  Act,  where  an  order  in  council 
is  made  under  the  International  Copyright  Acts  with 
respect  to  any  foreign  country,  the  author  and  publisher 
of  any  literary  or  artistic  work  first  produced  before  the 
date  at  which  such  order  comes  into  operation  shall  be 
entitled  to  the  same  rights  and  remedies  as  if  the  said 
Acts  and  this  Act  and  the  said  order  had  applied  to  the 

715;    Eilde$heimer  y.  Faulkner,  and  amended  by  stat.  49  &  50 

1901,  2  Ch.  552.  Vict.  c.  33. 

(g)  Stat.  7  &  8  Yiot.  o.  12,  (h)  Stat  7  &  8  Vict.  c.  12,  8.  5. 

88.  2, 8,  4,  extended  to  paintinffa,  (t)  Stat.  49  &  50  Vict.  c.  33, 

drawings   and   photographs    Djr  b.  2. 
8tat.  25  &  26  Vict.  o.  68,  8.  12, 
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said  foreign  country  at  the  date  of  the  said  production : 
provided  that  where  any  person  has  before  the  date  of 
the  publication  of  an  order  in  council  lawfully  produced 
any  work  in  the  United  Kingdom,  nothing  in  this 
enactment  shall  diminish  or  prejudice  any  rights  or 
interests  arising  from  or  in  connection  with  such  pro- 
duction which  are  subsisting  and  valuable  at  the  said 
date  (A;).  The  Act  of  1844  contains  provisions  making 
the  registry  and  delivery  of  copies  of  a  work  at 
Stationers'  Hall  in  London  necessary  to  acquire  copy- 
right therein  under  the  Act,  or  any  order  issued  in 
pursuance  thereof  (/).  But  by  the  Act  of  1886  (m), 
these  provisions  shall  not  apply  to  works  produced  in  a 
foreign  country,  except  so  far  as  provided  by  the  order 
made  respecting  such  country  (n).  And  before  making 
an  order  in  council  under  the  International  Copyright 
Acts  in  respect  of  any  foreign  country,  the  King  in 
council  shall  be  satisfied  that  that  foreign  country  has 
made  such  provisions  (if  any)  as  it  appears  to  the 
King  expedient  to  require  for  the  protection  of 
authors  of  works  first  produced  in  the  United  King- 
dom (o).  Every  such  order  in  council  is  to  be 
published  in  the  London  Gazette  as  soon  as  may  be 
after  the  making  thereof,  and  from  the  time  of  such 
publication  shall  have  the  same  effect  as  if  every  part 

(k)  Seoi    6.      See    Moul    y.  Italy,      Japan,      Luxembourg, 

Oroem%ng$,  1891,  2  Q.  B.  448;  Monaoo,  Norway,  Spain,  Switzer- 

LauH  Y.  jBm(Ml,  1892,  3   Gh.  land,    and    Tunis,   contain   no 

402;    Schamr  v.  FiM^  1893,  1  proriBions      with      regard      to 

Gh.  35;    Banfttamgl  Y.  HoOo-  regiatratioQ  at  Stationers'  Hall 

i0ay,  1893,  2  Q.  B.  1 ;  Baichet  v.  of  any  works  produced  in  those 

XofufoR,  <i0.,  Co^  1900, 1  Gh.  73.  countries ;    and  the  registration 

(0  Stat.  7  &  8  Vict.  o.  12,  ss.  6,  of  such  works  has  been  held  to 

7,  8,  9 ;  CmmHI  y.  Stiff,  2  K.  &  J.  be  unnecessary ;  Ha^fstaenglj  Ae., 
279 ;  Fairlis  Y.  Booiey^  4  App.  Co,  y.  HoUoway,  1893,  2  Q.  B.  1 ; 
Gas.  711.  Hanfitaengl  ▼.  Amuriean  Tohaeoo 

(m)  Stat.  49  &  50  Vict.  o.  33,      Co,,    1895,    1  Q.  B.  347.     See 

8.  4,  sub-s.  1.  Index   to  Statutory  Rules  and 
(n)  The  orders  now  in  force      Orders,    31st    Dea,    1903,    tit 

under   the  International  Gopy-  Gopyright 

right   Acts,    which    extend    to  (o)  Stat.  49  &  50  Yiot,  c,  3,% 

Austria-Hungary,  Belgium,  Den-  s.  4,  sub-s.  2. 

mark,  France,  Germany,  Ha^i, 
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thereof  were  included  in  the  Act  of  1844  (p).  And  no 
copyright  is  allowed  to  any  book,  dramatic  piece, 
musical  composition,  print,  article  of  sculpture  or  other 
work  of  art  first  published  out  of  the  King's 
dominions  otherwise  that  under  this  Act  (9).  All 
copies  of  books  wherein  there  shall  be  any  subsisting 
copyright  by  virtue  of  the  Act  of  1844,  or  of  any  order 
in.coimcil  made  in  pursuance  thereof,  printed  or  reprinted 
in  any  foreign  country,  except  that  in  which  such  books 
were  first  published,  are  absolutely  prohibited  to  be 
imported  into  any  part  of  the  Britiah  dominions,  except 
with  the  consent  of  the  registered  proprietor  of  the 
copyright  thereof,  or  his  agent  authorised  in  writing  (r). 
ReBt^tion  on  By  the  Act  of  1886  («),  where  a  work,  being  a  book  or 
dramatic  piece,  is  first  produced  in  a  foreign  country  to 
which  an  order  in  council  under  the  International 
Copjrright  Acts  applies,  the  author  or  publisher,  as  the 
case  may  be,  shall,  unless  otherwise  directed  by  the 
order,  have  the  same  right  of  preventing  the  production 
in  and  importation  into  the  United  Kingdom  of  any 
translation  not  authorised  by  him  of  the  said  work,  as 
he  has  of  preventing  the  production  and  importation 
of  the  original  work.  Provided  that  if  after  the 
expiration  of  ten  years,  or  any  other  term  prescribed 
by  the  order,  next  after  the  end  of  the  year  in  which 
the  work,  or  in  the  case  of  a  book  published  in  numbers 
each  number  of  the  book,  was  first  produced,  an 
authorised  translation  in  the  English  language  of  such 
work  or  number  has  not  been  produced,  the  said  right 
to  prevent  the  production  in  and  importation  into  the 
United  Kingdom  of  an  unauthorised  translation  of 
such  work  shall  cease.  And  the  law  relating  to  copy- 
right shall  apply  to  a  lawfully  produced  translation  of  a 
work  in  like  manner  as  if  it  were  an  original  work  (t). 

(  p)  Stat  7  &  8  Vict.  0. 12,  s.  15.  George,  1896,  2  Ch.  866. 

(9)  Sect.    19;    Boucieault   T.  (•)  Stat49&50Viot.c.38,B.5. 

ChaUeiion,  5  Ch.  D.  267.  (0  By  stat.  15  &  16  Vict  o.  12, 

(r)  Sect.    10 ;    see    PUU    y,  8.  6,  as  extended  by  49  ft  50 
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By  an  Act  of  1847,  in  case  the  proper  legislative  Oopvright 
authorities  in  any  British  possession  shall  make  any  j^M^rions 
Act  or  ordinance  to  make  due  provision  for  securing  abroad, 
the  rights  of  British  authors  in  such  possession,  the 
King  is  empowered  to  express  his  royal  approval  of 
such  Act  or  ordinance,  and  thereupon  to  issue  an  order 
in  council  declaring  that,  so  long  as  the  provisions  of 
such  Act  or  ordinance  continue  in  force  within  such 
colony,  the  prohibitions  contained  in  the  above-men- 
tioned Acts,  or  in  any  other  Acts,  with  respect  to 
foreign    reprints    of   books    first    composed,  written, 
printed,  or  published  in  the   United   Kingdom,  and 
entitled  to  copyright  therein  (u),  shall  be  suspended  so 
far  as  regards  such  colony;  and   thereupon  such  Act 
or  ordinance  shall  come  into  operation,  except  so  far 
as  may  be   otherwise   provided    therein,  or  by  such 
order  in  council  (iz;).    And  by  the  International  Copy-  Application 
right  Act,  1886  (y),  aU  the  English  Copyright  Acts(»)  AcS'to"*^*'' 
shall,  subject  to  the  provisions  of  this  Act,  apply  to  a  ©oioniea. 
literary  or  artistic  work  (a)  first  produced  in  a  British 
possession  in  like  manner  as!  they  apply  to  a  work  first 
produced  in  the  United  Kingdom;  but  the  enactments 
respecting  the  registry  of  the  copyright  (6)  shall  not 
apply  if  the  law  of  such  possession  provides  for  the 
registration  of   such   copyright.    Where    before    the 
passing  of  this  Act  an  Act  or  ordinance  has  been 

Vict.  o.  83,  8.  5,  Bab-8.  4,  nothing      15  &  16  Yiot.  o.  12,  s.  6,  is  not  to 
oontained  in  the  Act  of  1886  shall      apply  to  any  dramatio  pieoe  to 


be  so  construed  as  to  prevent  fair  which  protection  is  extended  by 

imitations  or  adaptations  to  the  the  order. 

English  staj^  of  any  dramatio  (u)  Ante,  p.  337. 

piece  or  mnsusal  composition  pab-  (x)  Stat.  10  &  11  Vict.  c.  95. 

fished   in  any  foreign  country.  As  to  the  British  colonies  which 

But  by  Stat.  88  Vict.  c.  12,  the  have  obtained  orders  in  oounoU 

King   is   enabled,  by  order   in  under   this  Act,  see  Index    to 

council,  to  repeal  stat.  15  &  16  Statutory  Rules  and  Order,  81st 

Yict.  c  12,  s.  6,  with  respect  to  Dec.,  1903,  tit  Oopyright. 

any  dramatio  pieces  of  which  (y)  Stat  49  &  50  Vict.  o.  83, 

translations    are    protected   by  s.  8,  sub-s.  1. 

order   under  the  Act  of  1886.  (m)  Ante^  pp.  332—339. 

And  by  the  orders  in  council  now  (a)  See  sect  11. 

in  force  (anU,  p.  341,  n.  (n)),  stat  (6)  Ante,  pp.  335,  836. 
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passed  in  any  British  possession  respecting  copyright  in 
any  literary  or  artistic  works,  the  King  in  council 
may  make  an  order  modifying  the  English  Copyright 
Acts  and  the  Act  of  1886,  so  far  as  they  apply  to  such 
British  possession,  and  to  literary  and  artistic  works 
first  produced  therein,  in  such  manner  as  may  be 
expedient  (c).  The  International  Copjrright  Acts  and 
the  Act  of  188C  apply  to  every  British  possession,  as  if 
it  were  part  of  the  United  Kingdom,  unless  it  be 
excluded  by  order  in  council  from  the  operation  of  the 
same  Acts  (d). 

SSmf**'^  Under  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883  (e),  application  may  be  made  to  the  Comptroller- 
General  of  Patents,  Designs  and  Trade  Marks  at  the 
Patent  Office  (/)  for  the  registration  of  any  new  or 
original  (y)  design  (A)  not  previously  published  in  the 
United  Kingdom  (t).  The  question,  whether  registra- 
tion is  to  be  permitted,  is  to  be  decided  by  the  Comp- 
troller, subject  to  an  appeal  to  the  Board  of  Trade  (k). 
A  certificate  of  registration  is  to  be  granted  to  the 
proprietor  of  a  design  when  registered  (Z).  And  when 
a  design  is  registered,  the  registered  proprietor  of  the 

(o)  Stat.  49  &  50  Vict  c.  S3,  whether  the  design  is  applicable 

8.  8,  sub-B.  8.  for  the  pattern,  or  for  the  shape 

(d)  Sect.  9.  or  oonfiguratioik,  or  for  the  oma- 

(6)  Stat.  46  &  47  Vict.  o.  57,  meut  thereof;    or  for  any  two 

ss.  47—49,  61,  amended  by  49  &  or  more  such  purposes,  and  bj 

50  Vict.  c.  37,  and  51  &  52  Yiot.  whatever  means  it  is  applicable, 

c.  50:  see  Designs  Roles,  1S90,  whether   by  printing,  paintings 

1893,  and  1898.    Several  previous  embroidering,  weaving,  sewing, 

enactments  relating  to  the  same  modelling,    casting,   embossing, 

subject  were  repealed  by  the  Act  engraving,  stsining,  or  any  other 

of  1883.  means    whatever,    manual,   me- 

(/)  See  ante,  p.  821.  ohanioal  or  chemical,  separate  or 

g)  See  Saunden  y .  Wiel,  1893,  combined,  not  being  a  design  for 

i.  B.  470.  sculpture,  or  other  thing  within 

(h)  By  Btai  46  &  47  Y ict  o.  57,  the  protection  of  stat  54  Geo.  III. 

s.  60,  in  and  for  the  purposes  of  o.  56  {ante,  p.  T"^" 


iH 


this  Act,  'Mesign"  means  any  (t)  See  Blank  y.  Footman,  89 

design  applicable  to  any  article  of  Ch.  D.  678. 

manufacture,  or  to  any  substance  (k)  See   stat.  46  &  47  Yiot. 

artificial  or   natural,  or   partly  c.  57,  s.  47. 

artificial    and    partly    natural,  (0  Sect.  49. 
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design  shall,  subject  to  the  provisions  of  the  Act  (m), 

have  "copyright"  in  the  design  during  five  years  from 

the  date  of  registration  (ti)  ;  copyright    in    this  Act 

meaning  the  exclusive  right  to  apply  a  design  to  any 

article  of  manufacture  or  to  any  substance  in  the  class 

or  classes  in  which  the  design  is  registered  (o).     For 

the  purposes  of  the  registration  of  designs,  goods  are 

classified  as  appears  in  the  Designs  Bules,  1890  (p). 

The  same  design  may  be  registered  in  more  than  one 

class  of  goods  (2).    And  a  Eegister  of  Designs,  open  to  ReRiaterof 

public  inspection,  is  required  to  be  kept  at  the  Patent    ®"^^°^ 

Office ;  and  exactly  similar  provisions  are  made,  with 

respect  to  entries  of  the  proprietorship  of  registered 

designs  and  the  powers  of  the  registered  proprietor  of 

copyright  in  a  design,  to  those  enacted  in  the  case  of  the 

register  of  patents  (r).  The  Act  contains  provisions  under  International 

^•-L  t-i^  i.ji.  .n  *'>d  colonial 

wnicn  a  person  who  has  applied  for  protection  for  any  protection  of 
design  in  a  foreign  state  or  British  possession,  may  be  ^°**P"* 
entitled  to  r^istration  of  his  design  in  priority  to  other 
applicants.    The  requirements  of  the  Act  in  this  respect 
are  the  same  as  in  the  case  of  similar  applications  for  a 
patent  («). 

Particular  marks  or  devices  are  often  used  by  manu-  Trade  marks, 
facturers  to  designate  goods  made  by  them.  These  are 
called  trade  marks.  In  certain  circumstances,  a 
right  may  be  acquired  to  the  exclusive  use  of  a  trade 
mark.  Since  the  year  1875  the  acquisition  and  enjoy- 
ment of  such  a  right  have  been  regulated  by  statute. 
Before  the  Trade  Marks  Begistration  Act,  1875(0, 
took  effect,  if  a  trade  mark  came  by  use  to  be  recognised 
in  trade  as  the  mark  of  the  goods  of  a  particular 

(m)  See  seotB.  50  (enb-a.  2),         (r)  Sects.  55,  87,  88 ;  see  ante, 

51,  54.  p.  328. 

(n)  Stat.  46  &  47  Vict.  c.  57,         (s)  Sects.  103, 104 ;  see  Index 

8. 50,  Bob-s.  1.  to  Statutory  Rules  and  Orders, 

(o)  Sect.  60.  3l8t  Dec.,  1908,  tit.  Design. 

(p)  Rule  5.  (0  Stat.  88  &  89  Vict.  c.  91 ; 

iq)  Sect.  47,  sub-s.  4.  see  stat.  39  &  40  Vict.  0.  33. 
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manufacturer^  he  acquired  an  exclusive  right  to  use  the 
trade  mark  in  connection  with  goods  of  the  same  kind  for 
tiie  purpose  of  indicating  their  manufacture  or  place  of 
manufacture  (ii).  Since  that  Act  took  effect,  registra- 
tion of  a  trade  mark  has  been  essential  to  the  acquisition 
and  enjoyment  of  an  exclusive  right  to  use  it(x);  but 
the  nature  of  the  right  remains  the  same  as  before  (y). 
The  foundation  of  the  right  is  the  rule,  that  no  man 
is  entitled  to  represent  his  goods  as  being  the  goods  of 
another  man.  Accordingly,  a  trader,  who  has  acquired 
a  right  to  the  exclusive  use  of  a  trade  mark,  may  obtain 
an  injunction  to  restrain  any  other  person  from  passing 
off  his  own  goods  as  those  made  by  the  complainant,  by 
the  use  of  the  complainant's  trade  mark,  or  from  using 
such  an  imitation  of  the  complainant's  trade  mark 
as  is  likely  to  induce  people  to  believe  that  the  goods 
marked  therewith  were  made  by  the  complainant  (s). 
And  in  order  to  obtain  such  an  injunction,  it  is  not 
necessary  for  the  complainant  to  prove  that  the  use 
made  of  his  trade  mark  was  fraiidvient^  or  that  any- 
body has  been  actually  deceived  thereby  (a).  But 
those  who  themselves  deceive  the  public  cannot  pre- 
vent  others  from  using  their  marks  (6).  A  trade 
mark  may  belong  to  particular  works  as  well  as  to 

(tt)  LeaJOiwr  Cloth  Co,y.  Amert-  Co.  y.  Wilion,  3  App.  Gas.  376 ; 

can  Ltaiher  Cloih  Co.,  11  H.of  L.  Joh$uton  y.  On  Emng,  7  App. 

Gas.  623 ;  Orr  Ewing  v.  /ofciMton,  Gas.  219 ;  Singer  Mantifaetwnng 

13Gh.  D.  434;  7  App.  Gas.  219 ;  Co,  y.  Loog,  8  App.   Gaa.   15; 

Singer  Manufaeluring  Co.  Y.Loog,  Upwiann  y.  Foreder,  24  Gh.  D. 

18  Gh.  D.  895 :  8  App.  Ou.  15 ;  231 ;  WiUman^  y.  Oppenkeiwk,  27 

Somervaie  y.  SchmnM,  12  App.  Gh.  D.  260,  268;  Bourne  y.  Swan 

Gas.  453.  and  Edgar,  Limited,  1903, 1  Gh. 

(x)  See  pp.  849,  350.  below.  211, 223. 

(y)  See  Edwardi  y.  DonmO,  80  (6)  Pidding  y.   How,  8   Sim. 

Gh.  D.  454;   Jag  y.  Tjodter,  40  477;  Perry  t.  Tru^^  6  Beay. 

Gh.  D.  649.  66;  Leather  CMh  Co.  y.  AmeH- 

(s)  See  the  oases  oited  in  note  can  Leather  doth  Co.,  11 H.  of  L. 

(fOaboye.    As  to  what  fraudulent  Gas.  523,  542—545;   Cheavin  y. 

use   of  trade  marks  is  now  a  Wdiker,  G.  A.  5  Gh.  D.  850;  Ee 

criminal  offence,  see  stat  50  &  51  Wood^e  Trade  Mark,  82  Gh.  D. 

Vict.  c.  28.  247 ;  Be  Fneniet^  Trade  Marhe^ 

(a)  Mmingtm  y.  Fox,  3  My.  &  1891,  2  Gh.  166. 
Gr.  838;   Singer  Manu/aeturing 
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particular  persons  (c).  If  a  trade  mark  come  to  be 
generally  known  as  designating  goods  of  some  par- 
ticular manufacture,  which  have  acquired  a  high  reputa- 
tion  in  the  market,  the  exclusive  right  to  use  it  may 
be  a  very  important  privilege.  It  has  been  held  that, 
under  an  agreement  to  purchase  at  a  valuation  all  the 
stock  belonging  to  a  partnership,  a  right  acquired  by 
the  firm  to  the  exclusive  use  of  a  trade  mark  ought  to 
be  the  subject  of  valuation,  as  forming  part  of  the  assets 
of  the  partnership  (d).  Such  a  right  was  moreover  held 
to  be  assignable  or  transmissible  together  with  the 
business  in  connection  with  which  it  had  been  acquired 
or  exercised  (a).  Hence  it  has  been  said  that,  in  a 
certain  sense,  there  may  be  property  in  a  trade  mark  (/), 
It  must  however  be  borne  in  mind  that  a  trade  mark 
cannot  be  said  to  be  the  subject  of  property  in  the  same 
way  that  a  bale  of  goods  is  said  to  be  the  subject  of  the 
right  of  property  or  ownership.  The  right  given  by 
law  in  respect  of  a  trade  mark  is  the  exclusive  right  to 
use  it  in  connection  with  some  particular  kind  of  goods 
for  the  purpose  of  indicating  their  manufacturer  or  place 
of  manufacture  (g). 

In  the  year  1875,  an  Act  was  passed  to  establish  a  RegiBtmiion 
register  of  trade  marks  (A).    This  Act,  however,  with  ^^^^ 

(e)  Motiey     v.    IhwnwMn^    3  App.  Gas.  15, 83. 

My,  &  Cr.  1.  (^)  See      Lord      Granworth, 

(d)  HaU  Y.  Barrows,  4  De  G.,  Leather  Cloih  Co.  v.  American 

J.  &  S.  150  ;  10  Jar.  N.  S.  55.  Leather  Clcih  Co.,  11  H.  of  L. 

(6)  See  MaUiutUm  v.  Fox,  3  Cas.  523, 533 ;  and  see  The  CaUim 

My.  &  Cr.  838 ;  EdMm  v.  Viek,  Co.  y.  Brown,  3  K.  &  J.  423.    The 

11  Haie  76 ;  HaU  v.  Barrowe,  4  exolasive  right  to  the  use  of  a 

De  G.,  J.  &  S.  150 ;  Leather  Cloth  trade  mark  Jias  been  often  com- 

Co,   y.  Amerioan  Leather  Cloth  pared  to,  and  sometimes  oonfiised 

09.,  11  H.  of  L.  Cas.  523;  iSVfi£^  with,   oopjright;   see    Dicks   y. 

Manu/aeiwring  Co,  y.  Wilson,  3  Yates,  18  Gh.  D.  76.    The  point 

App.  Cas.  376 ;  Singer  Manufae^  of    resemblance   between   them 

iuring  Go,  y.  Loog,  18  Gh.  D.  appears  to  be  that  each  is  among 

395;  8  App.  Cas.  15;  Finto  y.  the  rights  which  avail  against 

Badman,  7  Times  L.  R.  317.  all  the  world,  and  which  have 

(/)  See  Westbnry,  C,  HaU  y.  no  partionlar  object  over  which 

Barrows,  4  De  G.,  J.  &  8.  150,  they  may  be  exercised. 

158;   Blackburn,  L.  A.,  Singer  (A)  The  Trade  Marks  Registra- 

Manufacturing   Co,    y.   Loog,  8  tion  Act,  1875,  stat.  38  &  39  Vict. 


348 


OF  CH08E8  IN  ACTION. 


Application 
for  renifltni- 
iion  of  trade 
mark. 


the  Statutes  amending  it,  was  repealed  by  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883  (i) ;  and  the  pro* 
visions  of  the  Act  of  1883,  with  respect  to  trade  marks, 
have  been  in  their  turn  repealed  by  the  Trade  Marks 
Act,  1905(^').  Under  the  last-mentioned  Act(/),  a 
register  of  trade  marks,  open  to  public  inspection,  is 
required  to  be  kept  at  the  Patent  Office  under  the 
control  of  the  Comptroller-General  of  Patents,  Designs 
and  Trade  Marks ;  all  registered  trade  marks,  with  the 
names  and  addresses  of  their  proprietors,  notifications 
of  assignments  and  transmissions,  and  other  matters 
are  required  to  be  entered  therein ;  and  the  previously 
existing  registers  of  trade  marks  are  to  be  incorporated 
therewith.  Application  for  the  registration  (m)  of  a 
trade  mark(n)  must    be  made  to  the  Comptroller- 


c.  91,  passed  I3th  Aug.,  1875,  and 
amended  by  39  &  40  Yiot.  c.  83, 
and  40  &  41  Vict.  c.  37. 
(0    Stat.  46  &  47  Yiot.  o.  57, 

8.113. 

(k)  Stat.  5  Edw.  VU.  o.  15, 
88.  73,  74. 

(0  Sects.  4-7. 

(to)  Stat.  5  Edw.  VII.  c.  15, 
88.  4, 12 :  see  Trade  Marks  Rules, 
1906:  W.  N.  Slst  March,  1906. 
By  sects.  68  and  64,  speciid  pro- 
visions are  made  for  the  registra- 
tion by  the  Cutlers'  Company  at 
Sheffield  of  trade  marks  used  in 
respect  of  metal  goods,  and  for  the 
regutration  at  the  Manchester 
Branch  of  the  Trade  Marks 
Registry  of  trade  marks  for  cotton 
goods. 

(n)  See  sect.  8.  By  sect  9,  a 
registrable  trade  mark  must 
contain  or  consist  of  at  least  one 
of  the  following  essential  par- 
ticulars : — 

(1)  The  name  of  a  company, 
individual,  or  firm  repre- 
sented in  a  special  or  par- 
ticular manner ; 

(2)  The  signature  of  the  appli- 
cant for  registration  or  some 
predecessor  in  his  business ; 

(8)  An  invented  word  or  in- 
vented words  (see  Eadman, 


&c.  Co,  V.  ComptniUer  of 
PaimU,  1898,  A.  C.  571 ;  Be 
TAnotype  Co'i  Trade  Mark^ 
1900,  2  Ch.  288); 

(4)  A  word  or  words  having 
no  direct  reference  to  the 
character  or  quality  of  the 
goods,  and  not  being,  accord- 
ing to  its  ordinary  significa- 
tion, a  geographical  name  or 
a  surname; 

(5)  Any  other  distinctive  mark : 
but  a  name,  signature,  or 
word  or  words,  other  than 
such  as  fall  within  the 
descriptions  in  the  abo^o 
paragraphs  (1,  2,  3,  and  4) 
shall  not,  except  by  order 
of  the  Board  of  Trade  or  the 
Court,  be  deemed  a  dis- 
tinctive mark. 

Provided  always  that  any 
special  or  distinctive  word  or 
words,  letter,  numeral,  or  com- 
bination of  letters  or  numerals 
used  as  a  trade  mark  by  the 
applicant  or  his  predecessors  in 
business  before  the  13th  of 
Aug.  1875,  which  has  con- 
tinued to  be  used  (either  in  its 
original  form  or  with  additions 
or  alterations  not  substantially 
affecting  the  identitv  of  the  same) 
down  to  the  date  of  the  applica- 
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General  in  the  prescribed  form.    The  Comptroller  is 
empowered  to  decide  whether  such  application  shall 
be  accepted,  subject  to  an  appeal  to  the  Board  of  Trade 
or  the  Court  (o),    A  trade  mark  must  be  registered  in 
respect  of  particular  goods  or  classes  of   goods  (;p). 
Begistration  is  for  the  period  of  fourteen  years,  but 
may  be  renewed  from  time  to  time  as  provided  in  the 
Act  (q).    Subject  to  the  provisions  of  the  Act  (r),  and  Effect  of 
to  any  limitations  and  conditions  entered  upon  the  '^fi^'**®'*- 
register,  the  registration  of  a  person  as  proprietor  of  a 
trade  mark  shall,  if  valid,  give  to  him  the  exclusive 
right  to  the  use  of  such  trade  mark  upon  or  in  con- 
nection with  the  goods  in    respect    of  which  it    is 
registered  (^).     But  nothing  in  the  Act  shall  entitle  Anterior  use 
the  proprietor  of  a  registered  trade  mark  to  interfere  ^J!*  *' 
with  or  restrain  the  user  by  any  person  of  a  similar 
trade  mark  upon  or  in  connection  with  goods,  as  to 
which  such  trade  mark  has  been  continuously  used  by 
such  person  or  his  predecessors  in  business  from  a  date 
anterior  to  the  user  of  the  registered  trade  mark(0. 
And  no  registration  under  this  Act  shall  interfere  with 
any  bond  fide  use  by  a  person  of  his  own  name  or  place  of 
business,  or  that  of  any  of  his  predecessors  in  business, 
or  the  use  by  any  person  of  any  bond  fide  description  of 
the  character  or  quality  of  his  goods  (i6).    No  person 

tion    for   regUtraiion,   shall   be  or  in  part  to  one  or  more  specified 

registrable  as  a  trade  mark  under  colours. 

this  Act  (o)  Sect  12  (2, 8). 

For    the    purposes    of    this  (p)  Sect.  8.    See  sects.  24—27 

section  '*  distinctive  "  shall  mean  as  to  the  registration  of  associated 

adapted  to  distingnish  the  goods  trade  marks  and  a  series  of  trade 

of  the  proprietor  of  the   trade  marks ;  and  sect  62,  as  to  speciul 

mark  from  those  of  other  persons,  trade  marks. 

In  determining  whether  a  trade  {q)  Sect  28 ;  see  sects.  29—31. 

mark  is  so  adapted,  the  tribunal  (r)  See  sect  89,  limiting  tho 

may,  in  the  case  of  a  trade  mark  rights,  as  against  each  other,  of 

in    actual   use,  take   into   con-  two  or  more  persons  registered 

sideration  the  extent  to  which  as  proprietors  of  the  same  trade 

user  has    rendered   such   trade  mark  in  respect  of  the  same  goods; 

mark,  in  fact  distinctive  for  the  and  see  seots.  19—21. 

goods  with  respect  to  which  it  is  («)  Sect.  89. 

registered    or   proposed    to    be  (f)  Sect  41. 

registered.    By  sect  10,  a  trade  (ii)  Sect  44. 
mark  may  be  limited  in  whole 
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shall  be  entitled  to  institute  any  proceeding  to  prevent 
or  to  recover  damages  for  the  infringement  of  an 
unr^listered  trade  mark,  unless  such  trade  mark  was  in 
use  before  the  13th  of  August,  1875  (y),  and  has  been 
refused  registration  under  this  Act.  But  nothing  in 
this  Act  contained  shall  be  deemed  to  affect  rights  of 
action  against  any  person  for  passing  off  goods  as 
those  of  another  person  or  the  remedies  in  respect 
thereof  («). 

Noo-naer  of  A  registered  trade  mark  may,  on  the  application  to 
the  Crourt  of  any  person  aggrieved,  be  taken  off  the 
register  in  respect  of  any  of  the  goods  for  which  it  is 
registered,  on  the  ground  that  it  was  registered  by  the 
proprietor  or  a  predecessor  in  title  without  any  loud 
fide  intention  to  use  the  same  in  connection  with  such 
goods,  and  there  has  in  fact  been  no  bond  fide  user  of 
the  same  in  connection  therewith,  or  on  the  ground  that 
there  has  been  no  bond  fide  user  of  such  trade  mark  in 
connection  with  such  goods  during  the  five  years 
immediately  preceding  the  application,  unless  in  either 
case  such  non-user  is  shown  to  be  due  to  special 
circumstances  in  the  trade,  and  not  to  any  intention 
not  to  use  or  to  abandon  such  trade  mark  in  respect  of 
such  goods  (a). 


Anignment         By  the  Trade  Marks  Act,  1905  (6),  a  trade  mark  when 

markB.  registered  shall  be  assigned  and  transmitted  only  in 

connection  with  the  goodwill  of  the  business  concerned 

in  the  goods  for  which  it  has  been  registered  and  shall 

be    determinable  with    that  goodwill  (c):     but    this 

(tf)  The  date  of  the  passing  of  (b)  Seot  22,  replacing  stats, 

the  Act  of  1875 ;  see  ante,  p.  947,  46  &  47  Viot.  c.  57,  s.  70,  and  38 

n.(K),  &   39   Vict.   0.  91,   s.   2;    see 

(f)  8tat.  5  Edir.  VII.  0.  15,  s.  ante,  p.  347. 

45 :  see  ante,  p.  346.  (e)  By  stat.  5  Edw.  VU.  o.  15, 

(a)  Stat  5  £dw,  VII.  c.  15,  s.  28,  where  from  any  cause  a 

0.  87.  person  oeasee  to  oanry  on  business. 
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enactment  shall  not  a£fect  the  right  of  the  proprietor  of 
a  registered  trade  mark  to  assign  the  right  to  use  the 
same  in  any  British  possession  or  protectorate  or  foreign 
country  in  connection  with  any  goods  for  which  it  is 
registered,  together  with  the  goodwill  of  the  business 
therein  in  such  goods.  Subject  to  the  provisions  of  the 
Act,  the  person  for  the  time  being  entered  in  the 
register  as  proprietor  of  a  trade  mark  shall,  subject  to 
any  rights  appearing  from  such  register  to  be  vested  in 
any  other  person^  have  power  to  assign  the  same,  and 
to  give  effectual  receipts  for  any  consideration  for  such 
assignment:  but  any  equities  in  respect  of  a  trade 
mark  may  be  enforced  in  like  manner  as  in  respect  of 
any  other  personal  property  (d).  Where  a  person 
becomes  entitled  to  a  registered  trade  mark  by  assign- 
ment, transmission,  or  other  operation  of  law,  he  is  to 
be  entered  on  the  register  as  proprietor  of  the  trade 
mark(e).  The  Patents  Act  of  1883  contains  provisions  Jj^™**^i^^ 
under  which  a  person,  who  has  applied  for  protection  proteotionof 
for  any  trade  mark  in  any  foreign  State  or  British  *~demark«. 
possession,  may  be  entitled  to  registration  of  his  trade 
mark  in  priority  to  other  applicants.  The  require* 
ments  of  the  Act  in  this  respect  are  the  same  as  in  the 
case  of  similar  applications  for  a  patent  (/). 

We  have  seen  {g)  that  the  name  of  an  individual  or  Trade  names* 
firm  may  be  used  and  registered  as  a  trade  mark.  The 
goods  of  a  particular  trader  may,  however,  come  to  be 
known  in  the  market  by  or  in  connection  with  his 
name,  or  the  name  of  his  works,  or  of  the  place  where 
his  works  are  situated,  although  the  name  in  question 

and  hia  goodwiU  does  not  pass  to  (e)  Sect.  38. 

any  one  sneoessor,  bnt  is  divided,  (/)  Stat  46  ft  47  Viot.  o.  57, 

his  registered  trade  marks  may  as.  103, 104 ;  see  stat.  5  Edw.  VII. 

be  apportioned  among  the  persons  c.  15,  s.  65,  ante^  p.  829;  Index 

in  fact  continning  the  business.  to  Statutory  Boles  and  Orders, 

(d)  Stat  5  Edw.  YII.  c.  15,  s.  81st  Ded.,  1908,  tit.  Trade  Mark ; 

88.    By  sect  5,  notice  of  any  trust  Be  CarUr  Medicine  Co,'$  Trade 

shaU   not    be    entered    in    the  JfarX;,  1892, 8  Ch.  472. 

register.  (g)  Afde,  p.  848,  n.  (m). 
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has  not  been  used  as  a  trade  mark  properly  so  called  (h). 
For  example,  bitters  made  by  a  particular  manufacturer 
at  Angostura  may  come  to  be  known  as  "Angostura 
Bitters  "  (i) ;  food  for  cattle  made  by  one  Thorley  may 
come  to  be  known  as  "  Thorley's  Food  for  Cattle  "(A) ; 
and  sewing  machines  made  by  one  Singer  may  come  to 
be  known  as  "  Singer  Machines  "  (/).  When  a  name 
used  in  this  way  has  become  known  in  the  market  as 
denoting  the  goods  of  a  particular  manufacturer,  he 
acquires  a  right  to  prevent  any  other  person  from  using 
the  same  name  in  connection  with  the  same  kind  of 
goods  for  trade  purposes,  in  such  a  way  as  is  likely  to 
induce  people  to  believe  that  the  goods  offered  for  sale 
by  the  latter  trader  are  goods  manufactured  by  the 
former  (m).  A  name  so  used  .and  known  is  called  a 
trade  name.  The  right  so  given  by  law  to  the  exclusive 
use  of  a  trade  name  is  assignable  or  transmissible 
together  with  the  business  in  connection  with  which 
it  has  been  acquired  or  exercised  (91).  Sometimes  the 
goods  of  a  particular  manufacturer  come  to  be  known 
in  the  market  by  or  in  connection  with  a  name,  which 
he  uses  as  his  trade  mark.  In  such  a  case,  his  right  to 
the  exclusive  use  of  the  name,  as  a  trade  name,  appears 
to  be  distinct  from  his  right  to  the  exclusive  use  of  the 
same  name  as  a  trade  mark(o).  The  right  given  by 
law  to  the  exclusive  use  of  a  trade  name  is  founded 

(h)  See    Blaokbum,     L.     A.,  1896,  A.  C.  199. '  As  to  what 

Singer  Manufaeiuring  Co,  r.  Loog^  fraadalent  use  of  a  false  trade 

8  App.  Gas.  15,  82.  desoriptloa    is   now  a   crimiaal 

(i)  See  Siegert  y.  FindlaUr,  7  offenoe,  see  stat.  50  &  51  Vict. 

Gh.  D.  801,  802,  809.  0.  28. 

(X;)  See   Moitam  Y.    Thorle^*$  (n)  See  the  same  oases ;  I^ornt'- 

CkUUs  Food  Co,,  14  Ch.  D.  748,  toe  v.  EiU,  1894, 1  Gh.  569. 

755, 760,  761.  (0)  See  Wotkenpoon  v.  Currts, 

(0  See  Bingmr  ManufaeiuHng  L.  B.  5  H.  L.  508,  523;  Singer 

Co,  V.  Loog,  8  App.  Gas.  15,  32,  Manufacturing  Co.  T.  TFt'lton,  3 

33,  38.  App.  Gas.  376, 401 ;  Singer  Manw 

(m)  See  the  oases  cited  in  the  faehiring  Co.  y,  Loog,  18  Gh.  D. 

three  preceding  notes,  and  Oood-  395 ;  8  App.  Gas.  15 ;  POIO0B  T. 

fdlow  Y,  Prince,  35  Gh.  D.  9 ;  Birmingham,  Ao.,  Co.,  1896,  2  Gh. 

Montgomery  v.   Thompwn,  1891,  54;  anfo,  p.  850. 
A.  G.  217 ;  Beddatoay  y,  Banham, 
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upon  and  limited  by  the  rule,  that  no  man  is  entitled 
to  represent  his  goods  as  being  the  goods  of  another 
man  (p).  And  a  manufacturer,  who  has  acquired  such 
a  right,  cannot  prevent  other  traders  from  using  his 
trade  name  in  such  a  way  as  is  not  likely  to  induce 
people  to  believe  that  the  goods  offered  for  sale  by  such 
other  traders  are  goods  manufactured  by  him  (q). 

Connected  with  the  subject  of  trade  marks  is  that  of  Goodwill, 
goodwill.  The  goodwill  of  a  trade  or  business  is  often 
of  great  value.  It  comprises  every  advantage  which 
has  been  acquired  by  carrying  on  the  business,  whether 
connected  with  the  premises  in  which  the  business  has 
been  carried  on,  or  with  the  name  of  the  firm  by  whom 
it  has  been  conducted  (r).  On  the  dissolution  of  a 
partnership  and  division  of  the  assets,  each  partner 
has  a  right,  in  the  absence  of  any  stipulation  to  the 
contrary,  to  use  the  nsune  of  the  old  firm  {$) ;  but 
if  there  be  a  stipulation  that,  in  case  of  the  retire- 
ment or  decease  of  one  partner,  the  other  shall  take  the 
stock  or  capital  at  a  valuation,  the  goodwill  must  be 
included  in  such  valuation  (t).  The  sale  of  the  good- 
will of  a  business  will  not  prevent  the  vendor  from 
setting  up  a  similar  business  on  his  own  account,  even 
in  immediate  proximity  to  the  premises  on  which  the 


8 


p)  Cf.  onte,  p.  346.  537 ;  Pinet  v.  Pinet,  Ld.,  1898, 1 

q)  See  Burgen  v.  Burgess,  3  Ch.  179;  Cellular  Clothing  Co,  v. 

Be  G.,  M.  &  G.  896,  904,  905;  Manion,  1899,  A.  C.  327. 

WoOierspoon  v.  CurriAy  L.  R.  5  (r)  Churton  t.  Douglas^  John- 

H.  L.  508,  523;  SiegeH  v.  Find-  son  174.   Bee  aleoXery  v.  Wdlher, 

later,  7  Gh.  D.  801,  813,  814;  10  Cb.  D.  436,  445,  448;  Thyntui 

Levy  y.  Walker,  10  Gh.  D.  436 ;  v.  Shove,  45  Ch.  D.  577 ;  Be  David 

Mauam  v.  ThorUifs  Cattle  Food  and  Matthews,  1899, 1    Ch.  378; 

Co.,  14  Ch.   D.  748,  752,    753,  Toumsend  v.  /armon,  1900,  2  Ch. 

763 ;  Thorley's  Cattle  Food  Co,  v.  698. 

Massam,  14  Cb.  D.  763 ;  Singer  («)  Banks  v.  Oibton,  34  Beay. 

Manufacturing  Co.  y.  Loog,  18  566 ;   Gray  y.  Smith,  43  Ch.  D. 

Ch.  D.  395,  412,  413,  417,  418,  208;  Burehell  v.  WUde,  1900,  1 

424,  425 ;  8  App.  Cas.  15,  26,  27,  Ch.  551. 

29—39 ;  Turion  y.  Turton,  42  Ch.  (0  HaU  y.  Barrows,  4  De  G.,  J. 

B.    678;   Be     LouU     Tussaud^  &S.  150;  Be  David  and  Matthews, 

Limited,  45  Ch.  D.  577 ;  Saunders  1899,  1  Ch.  378 ;  HUl  y.  FearU^ 

▼.  Sun  Life,  Ac,  Co.,  1894, 1  Ch.  1905, 1  Ch.  466. 

W.P.P.  23 
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old  bufliness  has  been  carried  on  (u) :  but,  in  suck  a  case, 
the  vendor  is  not  entitled  to  represent  that  the  new 
business,  which  he  has  set  up,  is  the  same  as,  or  is 
carried  on  in  continuation  of  the  business,  of  which  he 
has  sold  the  goodwill  (a;).  And  it  is  now  held,  after 
considerable  conflict  of  opinion,  that  the  vendor  of  a 
business  with  the  goodwill  thereof,  who  has  subsequently 
set  up  the  same  business  for  himself,  will  be  restrained 
from  soliciting  the  customers  of  the  old  business  to 
cease  dealing  with  the  purchaser,  and  to  give  their 
custom  to  himself  (y).  Upon  the  sale  of  a  business 
with  the  goodwill,  the  purchaser  should  always  insist 
on  a  covenant  being  entered  into  by  the  vendor  not  to 
carry  on  the  business  within  so  many  mUes  of  the  old 
premises;  which  covenant,  as  we  have  seen (2;),  is 
valid. 

Alienation  There  does  not  appear  to  be  any  direct  process  of 

for  debt  execution  available  against  patents,  copyrights,  or  the 

other  fights  of  which  we  have  treated  in  this  chapter  (a). 
But  the  benefit  of  a  bankrupt's  letters-patent  for  an 
invention  (6),  or  copyright  passes  to  the  trustee  in  his 
bankruptcy  along  with  his  other  property.  Such  rights 
would  appear  to  be  things  in  action,  so  as  to  be  excluded 
from  the  operation  of  the  reputed  ownership  clauses  of 

(ii)  CruUweU  v.  Lve,  17  Ves.  19  Gh.  D.  355.    Ab  to  the  case  of 

335 ;  11  R.  R.  98 ;  HaU  t.  Bar-  the  expulBioa  of  a  partner  ttom  a 

rows,  ChwrUm   y.    Dcnglas,    vbi  buBlnesB,  see  Davown  y.  JBeMon, 

tupra  ;    Lahouchere   y.   Dawon,  22  Ch.  B.  505. 

L.  R.  13  £q.  322, 324 ;  Re  David  (t )  AnU^  p.  178. 

and  MaUkem,  1899, 1  Cb.  378.  (a)  It  fleems,   howeyer,    that 

(x)  OhurUm  y.  DougUUf   Job.  snch  property  might  be  seized  and 

174.  sold  nnaer  process  of  sequestra* 

(y)  Trego  y.  fiWni,  1896,  A.  C.  tion,  which  may  be  resorted  to  on 

7,  oferroling  the  law  laid  down  non-payment  of  an  instalment  of 

in  Pearton  y.  Pearson,  27  Ch.  D.  a  judgment  debt  ordei«d  to  be 

145,  and  approying  Labouehere  paid  by  instalments ;  WiUoek  y. 

y.  Dawson,  L.  R.   13  £q.  322 ;  TerreU,  3  Ex.  D.  323 ;  1  Seton  on 

OiUingham  y.  JMdow,  1900,  2  Judgments,  455,  6th  ed. 

Ch.  242 ;  Curl  y.  WAster,  1904, 1  (6)  Hetee  y.  Stewnwny  3  B.  ft 

Ch.  685.    As  to  the  sale  of  the  P.  565;  BUtxam  y.  Elsee,  6  B.  ft 

business  of  a  baokrupt  by  his  C.  169 ;  30  R.  R.  275. 
trustee,  see  Walker  y.  Motiramf 
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the  bankruptcy  Ibw(c),  A  trustee  is  expressly  authorised 
to  sell  the  goodwill  of  the  bankrupt's  business  as  part  of 
his  property  (d) ;  and  is  enabled  to  dispose,  in  connection 
with  such  goodwill,  of  all  the  advantages  enjoyed  by 
reason  of  the  bankrupt's  exclusive  right  to  use  any  trade 
marks  or  trade  name  (e). 

(e)  See  11  App.  Gas.  488—440 ;  b.  56 ;  onto,  p.  259. 

BobBoa  on  Baakmptoy,  531,  532,  (0)  See  atUe,  pp.  847, 350,  352, 

7th  ed. :  L.  Q.  R.  zi.  232  w.  353 ;  Bobaon  on  Bankniptcy,  598, 

(d)  Stat.  46  &  47  Yiot.  0.  52,  599, 7th  ed. 
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PART    III. 

OF   PERSONAL   ESTATE   GENERALLY. 


CHAPTER  I.       . 

OF  SETTLEMENTS  OF  PERSONAL  PROPERTY. 

No  eeUte  for        PERSONAL  property  is  capable  of  beiog  settled,  but 
^'  not  iu  the  same  manner  as  land.    Land  being  held  by- 

estates,  is  settled  by  means  of  life  estates  being  given 
to  some  persons  with  estates  in  remainder  in  tail  and 
in  fee  simple  to  others.  But  personal  property,  as  we 
have  already  observed  (a),  is  essentially  the  subject  of 
absolute  ownership.  The  settlement  of  such  property, 
by  the  creation  of  estates  in  it,  cannot  therefore  be 
accomplished.  And  there  is  a  striking  difference  in 
many  cases  between  the  effect  of  the  same  limitationt 
according  as  it  may  be  applied  to  real  or  to  personal 
property. 

As  there  can  be  no  estate  in  personal  property,  it 
follows  that  there  can  be  no  such  thing  as  an  estate 
for  life  in  such  property  in  the  strict  meaning  of  the 
phrase.  Thus,  if  any  chattel,  whether  real  or  personal, 
be  assigned  to  A.  for  his  life,  A.  will  at  once  become 
entitled  in  law  to  the  whole  (&).  By  the  assignment 
the  property  in  the  chattel  passes  to  him,  and  the  law 
knows  nothing  of  a  reversion  in  such  chattel  remaining 
in  the  assignor.  And  this  is  the  case  even  though  the 
chattel  be  a  term  of  years  of  such  length  (for  instance, 
1,000  years)  that  A*  could  not  possibly  live  so  long(c). 

(a)  AnU,  p.  44.  483,  492. 

(6)  HiU  V.  mn,  1897,  1  Q.  B.  (c)  2  Prert.  Aba.  5. 
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The  term  is  considered  in  law  as  an  indivisible  chattel, 
and  consequently  incapable  of  any  such  modification  of 
ownership  as  is  contained  in  a  life  estate  (d). 

An  apparent  exception  to  the  above  rule  has  long  Bequest  of  a 
been  established  in  the  case  of  a  bequest  by  will  of  a 
term  of  years  to  a  person  for  his  life :  in  this  case  the 
intention  of  the  testator  is  carried  into  effect  by  the 
application  of  a  doctrine  similar  to  that  of  executory 
devises  of  real  estates  (e).  The  whole  term  of  years  is 
considered  as  vesting  in  the  legatee  for  life,  in  the  same 
manner  as  under  an  assignment  by  deed ;  but  on  his 
decease  the  term  is  held  to  shift  away  from  him,  and 
to  vest,  by  way  of  exectUory  hequsst,  in  the  person  to  be  Executory 
next  entitled  (/).  Accordingly,  if  a  term  of  years  be  "®^'*®"  • 
bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
B.,  A.  will  have  during  his  life  the  whole  term  vested 
in  him,  and  B.  will  have  no  vested  estate,  but  a  mere 
possihiliti/,  as  it  is  termed  (g),  until  after  the  decease  of  PoeBibility. 
A. ;  and  this  possibility,  like  the  possibility  of  obtaining 
a  real  estate,  was  formerly  inalienable  at  law  unless  by 
will  (A),  though  capable  of  assignment  in  equity  (i). 
But  by  the  Real  Property  Act,  1845  (;),  an  executory  Now  alicn- 
and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any 
tenure  may  be  disposed  of  by  deed.  B.  may,  therefore, 
during  the  life  of  A.,  assign  his  expectancy  by  deed ; 
and  such  assignment  will  entitle  the  assignee  to  the 
whole  term  on  A.'s  decease.  If,  however,  no  such 
assignment  should  have  been  made,  B.  will  become  on 
the  decease  of  A.,  possessed  of  the  whole  term,  which 

(d)  But  see  the  views  main-      Rep.  47. 
tained   in   Gray,  Rule   against         (a)  See  Williams,  R.  P.  357, 


Perpetuities,  Appendix  F.,  2nd  20th  ed. 

ed.  (h)  Shop.  Touch.  230. 

(e)  See  WilUams,  R.  P.  388,  (t)  Foarne,  Cont.  Rem.  548. 

20th  ed.  Q')  Stat.  8  &  9  Vict.  o.  106,  s.  6, 

(/)  MctUhew   Manning't  ease,  replaoing  7  &  8  Vict.  c.  76,  s.  5, 
8  Hep.  95;   LamperVt  case,  10 
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will  then  shift  to  B.  by  virtue  of  the  executory  bequest 
in  his  favour.  The  mere  circumstance^  indeed,  of  the 
term  being  bequeathed  to  A.  for  his  life  only,  will 
operate  to  shift  away  the  term  on  his  decease  (k),  inde- 
pendently of  the  bequest  to  B. ;  so  that,  if  there  had 
been  no  bequest  over  to  B.,  the  interest  of  A.  would 
continue  only  during  his  life,  and  the  residue  of  the 
term  would  then  remain  part  of  the  undisposed-of 
property  of  the  testator.  It  may,  however,  be  doubted 
whether  the  doctrine  of  executory  bequests  is  applicable 
in  law  to  any  other  chattels  than  chattels  real(/). 


Life  intereBlB 
in  equity. 


Ancient  dis- 
tinction be- 
tween a  gift 
of  gooda  and 
a  gift  of  the 
use  of  goods. 


The  strict  and  ancient  doctrine  of  the  indivisibility 
of  a  chattel,  though  retained  by  the  Courts  of  law,  had 
no  place  in  the  modern  Court  of  Chancery,  which,  in 
administering  equity,  carried  out  to  the  utmost  the 
intentions  of  the  parties.  In  equity,  therefore,  under  a 
gift  of  personal  property  of  any  kind  to  A.  for  his  life, 
and  after  his  decease  to  B.,  A«  was  merely  entitled  to  a 
life  interest,  and  B.  had,  during  the  life  of  A.,  a  vested 
interest  in  remainder,  of  which  he  might  dispose  at  hia 
pleasure,  and  the  Court  of  Chancery  would  compel  the 
person  to  whom  the  Courts  of  law  might  have  awarded 
the  legal  interest  to  make  good  the  disposition.  Accord- 
ingly, if  the  personal  property  so  given  should  have 
consisted  of  moveable  goods,  equity  would  have  com- 
pelled A.,  the  owner  for  life,  to  furnish  and  sign  an 
inventory  of  the  goods,  and  an  undertaking  to  take 
proper  care  of  them  (m).  This  doctrine,  however,  was 
comparatively  of  modem  date ;  for  formerly  the  Court 
of  Chancery  followed  the  rules  of  law  in  the  construction 
of  such  gifts ;  and  if  a  gift  of  moveable  goods  had  been 
made  to  A.  for  his  life,  and  after  his  decease  to  B., 


(k)  JSffrei  Y.  Favndand,  1  Salk. 
281 ;  Ker  v.  Lord  Dungannouy  1 
Dru.  &  War.  509,  528. 

(0  Fearne,  Ck)nt  Bern.  413. 
Seia,  howeyer,  1  Jann.  Wills,  793 ; 


747,  2nd  ed.;  838,  5(h  ed.; 
Hoars  v.  Parker,  2  T.  B.  876;  1 
B.  B.  500. 

(m)  Feanie,  Oont.  Bern.  407; 
CkmduiU  y.  8oane,  1  GoU.  285. 
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they  would  not  have  afforded  to  B.  anj  assistance  after 
A/s  decease  (n).  But  if  the  gift  had  been  of  the  use  or 
enjoyment  of  the  goods  only  to  A.  for  his  life,  and  after 
his  decease  to  B.,  the  Court  would  then  have  assisted  B. 
by  declaring  A.'s  representative  after  his  decease  to 
be  trustees  only  for  the  benefit  of  B.  (o).  But  this 
distinction  is  now  exploded ;  and  the  only  case  in  which 
the  tenant  for  life  is  now  entitled  absolutely  to  things 
given  to  him  for  life  is,  that  of  articles  qtue  ipso  ttsu  Articles  qu83 
consumuntuT^  as  wines,  &c.,  a  gift  of  which  to  a  person  somuatur. 
for  his  life  vests  in  him  the  absolute  ownership  {p).  In 
all  other  cases,  as  we  have  said,  modem  equity  will 
assist  the  donee  in  remainder,  to  whom  any  gift  of  per- 
sonal estate  may  have  been  made  after  the  decease  of 
another,  who  was  to  have  them  only  for  his  life  (j).  As 
we  have  seen  (r)  by  the  Judicature  Acts  of  1873  to 
1875  («),  the  Court  of  Chancery  was  abolished  and  its 
jurisdiction  transferred  to  and  vested  in  the  High  Court 
of  Justice ;  but  no  change  was  made  by  these  Acts  in 
the  nature  of  legal  or  equitable  rights  or  remedies. 
When,  therefore,  it  is  wished  to  make  a  settlement  of  Sottlomcnt 
any  kind  of  personal  property,  the  doctrine  of  equity  pr^rty  by 
is  at  once  resorted  to.  The  property  is  assigned  to  ^^Jf  ®^ 
trustees,  in  trust  for  A.  for  his  life,  and  after  his 
decease  in  trust  for  B.,  &c.  This  assignment  to  the 
trustees  vests  in  them  the  whole  legal  interest  in  the 
property;  and  at  law  they  are  held  to  be  absolutely 
entitled  to  it ;  for  the  Statute  of  Uses  (t)  has  no  appli- 
cation to  any  kind  of  personal  estate.  But  in  equity 
the  trustees  are  compellable  to  pay  the  entire  income 
to  A.  for  his  life,  and  after  his  decease  to  B.,  and  so  on 
according  to  the  trusts  of  the  settlement;  and  if  B. 

(«)  Feame,  Cont.  Bern.  402.  (r)  AfOe,  pp.  27, 146, 147. 

(o)  Ihid.,  404.  (0)  Stats.  86  ft  87  Yiot.  o.  66, 

(pi  BandaU     ▼.     i^ttMeS,    8  b.  16;  87ft  88  Ylot.o.83;  88& 

Menv.  190 ;  17  R.  R.  56 ;  Andrew  39  Vict.  o.  77. 

V.  Andrew,  1  CoU.  690.  (0  27  Hen.  VIH.  o.  10 ;  WU- 

(o)  Feanie,   Cont.  Bern.  406.  liams,  B.  P.  170, 20th  ed. 
See  i^tf  IVtUofS  5  Times  L.  B.  687. 
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Bonos. 


ApportioQ 
ment  of 
iDoome. 


should  alien  his  interest  during  the  life  of  A.,  the 
trustees  will  be  bound,  on  having  notice  of  the  dis- 
position, to  stand  possessed  of  the  property,  after  A/s 
decease,  in  trust  for  the  alienee  (t^). 

When  shares  in  joint  stock  companies  are  settled  in 
the  manner  above  mentioned,  it  sometimes  becomes  a 
question  whether  any  extraordinary  benefit  which  may 
be  divided  amongst  the  shareholders  by  way  of  bonus 
should  be  considered  as  capital  or  as  interest.  The 
general  principle  upon  which  such  questions  will  be 
determined  has  been  thus  stated  by  the  Court  of 
Appeal  (x) : — 

'*  Where  a  testator  or  settlor  directs  or  permits  the  subject  of 
his  disposition  to  remain  as  shares  or  stock  in  a  company,  which 
has  the  power  either  of  distributiDg  its  profits  as  dividend,  or  of 
oonvertiDg  them  into  capital,  and  the  company  validly  exereises 
this  power,  such  exercise  of  its  power  is  binding  on  all  persons 
interested  under  him,  the  testator  or  settlor,  in  the  shares,  and 
consequently  what  is  paid  by  the  company  ss  dividend  goes  to 
the  tenant  for  life,  and  what  is  paid  by  the  company  to  the 
shareholder  as  capital,  or  appropriated  as  an  inoresse  of  the 
capital  stock  in  the  concern,  enures  to  the  benefit  of  all  who  are 
interested  in  the  capital.  In  a  word,  what  the  company  says 
is  income  shall  be  income,  and  what  it  says  is  capital  shall  be 
capitaL" 

A  bonus  paid  as  dividend  belongs  to  the  tenant  for 
life.  But  if  appropriated  or  paid  as  capital,  the  bonus 
ought  to  be  invested  upon  the  trusts  of  the  settlement, 
and  the  income  only  paid  to  the  tenant  for  life  (y). 

Formerly  no  apportionment  was  made  of  annuities, 
or  of  the  dividends  of  stocks  settled  in  trust  for  one 
person  for  life,  with  remcdnder  to  another;  but  the 
remainderman  was  entitled  to  the  whole  of  the  annuity 


(ii)  A  form  of  marriage  settle- 
ment of  stock  and  other  personal 
estate  upon  the  usual  trusts  will 
he  found  in  Appendix  (G). 

(x)  Me  Bouch,  Sproule  v. 
BqucH,  29  gh.  P,  635.  653,  ap- 


proved 12  App.  Cas.  385,  397. 
And  see  the  cases  there  cited; 
and  Juridical  Review,  xv.  1. 

(y)  Be  AUbury,  45  Gh.  D.  287 ; 
Be  Armiia^  1S93,  8  Gh.  337; 
Be  Malam,  1894,  3  Gh.  578. 
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or  dividend  which  fell  due  next  after  the  decease  of  the 
person  entitled  for  life  («).  If,  however,  an  annuity 
were  given  for  the  maintenance  of  an  infant  (a),  or  of  a 
married  woman  living  separate  from  her  husband  (b), 
the  necessity  of  the  case  was  considered  a  ground  for 
presuming  that  an  apportionment  was  intended.  The 
interest  of  money  lent  was  also  always  apportioned; 
for  though  the  payment  of  such  interest  be  made  half- 
yearly,  yet  it  becomes  due  de  die  in  diem,  so  long 
as  the  principal  remains  unpaid  (c).  But  an  Act  of 
William  IV.  (d)  provided  for  the  apportionment  of  all 
annuities,  dividends,  and  other  payments  made  payable 
or  coming  due  at  fixed  periods  (e)  under  any  instrument 
executed  or  will  coming  into  operation  after  the  passing 
of  the  Act  (/)  on  the  death  or  determination  by  any 
other  means  of  the  interest  of  a  person  entitled  for  a 
life  or  other  limited  interest  therein  (g).  Now,  by  the 
Apportionment  Act,  1870  (A),  all  rents,  annuities,  divi- 
dends (i),  and  other  periodical  payments  in  the  nature 


Annuity 
given  for 
maintenanoe. 


Interest  was 
always  appor- 
tioned. 


The  Appor- 
tionment Act, 
1870. 


(2)  Pearly  y.  Smithy  3  AtV. 
260;  Sherrard  v.  Sherrard,  3 
Atk.  502;  Warden  v.  Aahburner, 
2I>eG.  &Sm.866;  TheQueenY, 
The  Lords  of  the  Treasury,  16 
Q.  B.  357 ;  see  Paion  v.  Sheppard, 
10  Sim.  186. 

(a)  Hay  y.  Paimer,  2  P.  Wms. 
501 ;  1  Swanst.  349,  note. 

(b)  HoweU  y.  Han/orth,  2  W. 
Black.  1016. 

(0)  EduHirds  v.  Countess  of 
Warvfiek^  2  P.  Wms.  176 ;  Ban-' 
ner  y.  Lotoe,  13  Yes.  135;  Be 
Bogers's  Trusts,  1  D.  &  S.  389. 

(d)  Stat.  4  &  5  WiU.  IV.  c.  22, 
passed  16th  Jane,  1834.  By  s.  3. 
the  proyisions  of  this  Act  do  not 
apply  to  any  ease  in  which  it  shaU 
be  expressly  stipulated  that  no 
apportlonmoDt  shall  take  place, 
or  to  annosl  sums  made  payable 
in  policies  of  assurance  of  any 
description.  The  Act  also  pro- 
vided for  the  apportionment  of 
rents  service  and  other  rents ;  see 
Williams,  li.  P.  129  and  notes 


(0>  (/.)f  20th  ed.;  but  made  no 
apportionment  of  rent  as  between 
the  heir  or  devisee  and  the  exe- 
cutor of  a  tenant  in  fee  simple ; 
Browne  v.  Amyot,  3  Hare,  173 ; 
Beer  v.  Beer,  12  C.  B.  60;  Be 
Clulow's  TrusU,  3  K.  &  J.  689. 

(e)  See  Be  MaxwMs  TrusU,  L 
H.  &M.610. 

(/)  See  Michea  y.  Mi<Ml,  4 
Beay.  549 ;  Knight  y.  Boughton, 
12  Beay.  312;  Wardroper  v. 
Cutfleld,  10  Jur.  N.  S.  194. 

(^)  See  Browne  y.  Amyot,  3 
Hare,  173, 182,  183 ;  Be  aulou^s 
TrusU,  3  K.  &  J.  689;  Carter  y. 
Taggarty  16  Sim.  447 ;  THmmer  v. 
Danby,  23  L.  J.  Gh.  979;  SuUon 
y.  J&nnU,  18  W.  B.  882. 

(h)  Stat  33  &  34  Vict.  c.  35, 
8.  2,  passed  1st  Aug.,  1870 ;  Be 
Cline*s  BetaU,  L.  R.  18  £q.  213 ; 
Lawrence  v.  Lawrenee^  26  Ch.  D. 
795. 

(0  By  sect.  5,  the  word  "divi- 
dends" includes,  besides  dividends 
strictly  so  called,  all  payments 
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of  income  (whether  reserved  or  made  payable  under  an 
instrament  in  writing  or  otherwise),  shall,  like  interest 
on  money  lent,  be  considered  as  aocming  from  day  to 
day,  and  shall  be  apportionable  in  respect  of  time 
accordingly.  The  apportioned  part  of  any  such  rent, 
annuity,  dividend  or  other  payment  shall  be  payable  or 
recoverable,  in  the  case  of  a  continuing  rent,  annuity, 
or  other  such  payment,  when  .the  entire  portion,  of 
which  such  apportioned  part  shall  form  part,  shall 
become  due  and  payable,  and  not  before ;  and  in  the 
case  of  a  rent,  annuity  or  other  such  payment  deter* 
mined  by  re-entry,  death,  or  otherwise,  when  the  next 
entire  portion  of  the  same  would  have  been  payable,  if 
the  same  had  not  so  determined,  and  not  before  (k). 
The  same  remedies  are  given  for  recovering  the  appor- 
tioned parts  as  might  have  been  used  for  recovering  the 
entire  portions  (I),  The  Act  does  not  render  appor- 
tionable any  annual  sums  made  payable  in  policies 
of  assurance  of  any  description  (m),  or  extend  to 
any  case  in  which  it  is  expressly  stipulated  that  no 
apportionment  shall  taJce  place  (n).  But  this  Act 
extends  the  rule  of  apportionment  to  the  case  of  a 
deceased  person  absolutely  entitled  to  property,  giving 
to  his  executors  or  administrators  a  right  as  against 

made  by  the  name  of  diyideDds,  y.  Ogh,  L.  B.  8  Ch.  192;  Bs 
bonus  or  otherwise,  out  of  the  Orifilh,  12  Ch.  D.  655. 
revenue  of  tradloff  or  other  public  (k)  Sect.  8. 
oompaniea,  diyisiole  between  all  (2)  Sect  4  provides  that  in  the 
or  any  of  the  members  of  snoh  case  of  an  entire  or  oontinning 
respective    companies,   whether  rent  reserved  ont  of  or  charged 
snoh  payments  shall  be  usually  on  lands  or  hereditaments  of  any 
made,  or  declared  at  any  fixed  tenure,  the  persons  liable  to  pay 
time  or  otherwise ;  and  all  such  the  rent  and  the  lands  or  here- 
divisible  revenue  shall,  for  the  ditaments  shall  not  be  resorted  to 
purposes  of  the  Act,  be  deemed  to  for  the  reoovery  of  any  appor- 
have  accrued,  by  equal  daily  in-  tioned  part  of  the  rent,  but  the 
orement  during  and  within  the  whole  rent  shall  be  paid  to  the 
period  for  or  in  respect  of  which  person   who  would  have   been 
the  payment  of  the  same  revenue  entitled  to  receive  the  same,  if 
shall  be  declared  or  expressed  to  not  apportionable,  and  the  ap- 
be  made.    But  the  word  **  divi-  portioned  part  shall  be  recovered 
dend  "  does  not  include  payments  from  him. 
in  the  nature  of  a  return  of  reim-  (m)  Sect  6. 
bursement  of  capital ;  see  Jionet  (n)  Sect.  7. 
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his  heir  or  devisee  (o)  or  specifio  legatee  (j?),  to  an 
apportioned  part  of  the  income  up  to  the  time  of  his 
decease. 

An  estate  tail,  such  as  that  created  by  a  gift  of  lands  No  estate  tail 
to  a  man  and  the  heirs  of  his  body(j),  has  nothing  jSo^^ 
analogous  to  it  in  personal  property.    An  estate  tail 
cannot  be  held  in  such  property  at  law,  neither  does 
equity  admit  of  any  similar  interest.    A  gift  of  personal 
property  of  any  kind  to  A.  and  the  heirs  of  his  body 
will  simply  vest  in  him  the  property  given  (r).    And  in 
the  construction  of  wills,  where  many  informal  expres- 
sions are  allowed  to  vest  an  estate  tail  in  lands,  the 
general  rule  is,  that  expressions,  which  if  applied  to  real 
estate  would  confer  an  estate  tail,  shall,  when  applied  to 
personal  property,  simply  give  the  absolute  interest  (s). 
The  same  effect  will  be  produced  by  a  gift  of  such  pro- 
perty to  a  man  and  his  heirs.    The  words  "heirs,"  and  Word«heirg'» 
"heirs  of  his  body,"  are  quite  inapplicable  to  personal  to*^^^^ 
estate ;  the  heir,  as  heir,  has  nothing  to  do  with  the  estate, 
personal  property  of  his  ancestor.    Such  property  has 
nothing  hereditary  in  its  nature,  but  simply  belongs  to 
its  owner  for  the  time  being.    Hence,  a  gift  of  personal  A  simple  gift 
property  to  A.  simply,  without  more,  is  suflScient  to  * 
vest  in  him  the  absolute  interest  (t).    Whilst,  under  the 
very  same  words,  he  would  acquire  a  life  interest  only 
in  real  estate  (w),  he  will  become  absolutely  entitled  to 
personal  property.    Thus  a  gift  of  lands  to  A,  for  life,  Example, 
and  after  his  decease  to  B.,  gives  to  B.  a  mere  life 

(o)  (Japron  v.  (hpron,  L.  B.  17  («)   2  Jann.  Wills,  ch.  44,  p. 

Eq.  288;   Hadudc  y.  Pedley,  L.  1366,  5th  ed.;  Be  Lowman,  1895, 

B.  19  Eq.  271 ;  OmstaVe  v.  Con-  2  Ch.  348. 

etdble^  11  Ch.  D.  681.  (<)  Byng  t.  lord  Strafford,  5 

(p)  PoUock  T.  Pollock,  L.  B.  Beav.  558 ;   affirmed,  nom.  Hoare 

18  £q.  829;   Be  QHffUh,  12  Ch.  t.  Bj/ng,  10  Gl.  &  Fin.  508;  Be 

B.  655.  Perey^  24  Oh.  B.  616 ;  see  also 

(9)    See  Williams,  B.  P.  89,  Be  JokwfUm,  CoiJcereU  v.  Earl  of 

20tli  ed.  Essex,  26  Ch.  D.  588. 

(r)  Fearne,  Cont.   Bern.  461,  («)  WUUams,  B.  P.  110,  146, 

468;    Bonnaster  y.  Donoaster,  3  202,  20th  ed. 
Kay  &  J.  26. 
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interest  in  remainder  expectant  on  the  decease  of 
A,(x);  unless  indeed  the  gift  be  made  by  will  subse- 
quently to  the  Wills  Act  (y).  But  a  gift  of  personal 
property  to  A«  for  life,  and  after  liis  decease  to  B., 
gives  to  B.  a  vested  equitable  interest  in  the  corpus  or 
body  of  the  fund,  to  which  he  becomes  absolutely 
entitled,  subject  only  to  A/s  life  interest;  and  the  cir- 
cumstances of  B/s  dying  in  the  lifetime  of  A.  would 
be  immaterial  (z). 

Use  of^the  It  is  true  that  in  deeds  and  other  legal  instruments  it 

cotan,  ad- '  is  usual  to  transfer  personal  estate  absolutely,  by  tho 
mmutiators,^  use  of  the  words  *'  executors,  administrators  and  assigns." 
As  real  estate  is  conveyed  to  a  man,  his  heirs  and 
assigns  (a),  so  personal  property  is  assigned  to  him,  his 
executors,  administrators  and  assigns.  The  executor 
or  administrator  is,  as  we  shall  see,  the  person  who 
becomes  legally  entitled  to  a  man's  personal  estate  after 
his  decease ;  in  the  same  manner  that  a  man's  heir  of 
assign  becomes  entitled  to  his  real  property.  But  the 
analogy  extends  no  further.  There  is  no  necessity  for 
the  use  of  these  terms  (6)  as  there  is  for  the  employ- 
ment of  the  word  "  heirs  "  (a).  These  terms,  however, 
are  constantly  employed  in  conveyancing  as  words  of 
limitation  of  an  absolute  interest;  and  a  rule  has 
sprung  up  with  respect  to  their  construction  similar  to 
Rule  in  Shcl-  the  rule  in  Shelley's  case,  by  which  the  word  *•  heirs," 
ley's  caao.  when  following  a  life  estate  given  to  the  ancestor,  is 
merely  a  word  of  limitation,  giving  to  such  ancestor  an 
estate  in  fee  (c).  Thus,  if  money  or  stock  be  settled  in 
trust  for  A.  for  life,  and  after  his  decease  in  tnist  for 
his  executors,  administrators  and  assigns,  A.  will  be 

(0)  GoodiUle  d.    Riokardi   v.  202, 20th  ed. 

EdwumdB,  7  T.  R.  635.  (b)  Elliott  r.  Davenport,  1  P. 

(y)  Btat.  7  WUl.  IV.  &  1  Vict.  Wms.  84.    See  Earl  of  LoMdak  v. 

c.  26,  B.  28.  CounteH  of  Bercktoldt,  Kajr,  646. 

(f )  Benyon  v.  MaddiMii,  2  Bro.  (c)  See  WilUams,  R.  P.  330 

C.  C.  75.  $q.,  20th  ed. 

(rt)  See  WiUiama,  R.  P.  147, 
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simply  entitled  absolutely  (d) ;  in  the  same  manner  as 
the  gift  of  lands  to  A.  for  his  life,  with  remainder  to  his 
heirs  and  assigns,  gives  him  an  estate  in  fee  simple. 
But  as  the  rule,  so  far  as  it  applies  to  personal  property, 
is  not  founded  on  the  same  strict  principle  as  the  rule 
in  Shelley's  case,  a  gift  of  such  property  to  the  execu- 
tors or  ^ministrators  (not  adding  assigns)  of  a  person 
who  has  taken  a  previous  life  interest  is  sometimes 
construed  as  giving  him  no  further  iliterest  in  such 
property  (e) ;  whilst,  under  the  same  circumstances,  the 
word  "  heirs  "  in  a  gift  of  real  estate  would  have  given 
him  the  fee  simple. 

As  no  estates  can  subsist  in  personal  property,  it  ^"^^"*? 
follows  that  the  rules,  on  which  contingent  remainders  remaiadere  do 
in  freehold  lands  depend  for  their  existence,  have  never  J^*^J^^t*^ 
had  any  application  to  contingent  dispositions,  of  per-  dUpositioDa 
sonal  property  (/).     Such  dispositions  partake  rather  p^^t]^ 
of  the  indestructible  nature  of  executory  devises  and 
shifting  uses.     Thus  a  gift  of  lands  to  A.  for  his  life> 
and  after  his  decease  to  such  son  of  A.  as  shall  first 
attain  the  age  of  twenty-one  years,  creates  a  contingent 
remainder,  which,  before  the  passing  of  the  Act  to 
amend  the  law  as  to  contingent  remainders  (ff),  would 
have  failed  in  the  event  of  no  son  of  A.  having  attained 
the  prescribed  age  at  the  time  of  his  decease  (h).    The 
reason  of  this  failure  depended  on  the  ancient  rule,  that 
there  must  always  be  some  defined  owner  of  the  feudal 

(<2)  Co.  Litt.  .54  b;   Bamea  v.  653,  deciding  that  the  rale  in 

naiiM!«,2  Keen,  646;    Grassy  v,  WhOby   v.  MiiehelU  44   Ch.  D. 

Humpage,  1   Beav.   46;    Hotodl  85,  has  no  application  to  settle- 

▼.  Oayler^  5  Beav.  157 ;  Meryon  y.  ments  of  personal  property  ;  see 

CoUeU,  8  Bear.  886;   MorrU  v.  Wmiams,  B.  P.  402,  405,  n.  (h\ 

HotMs,  4  Hare,  599;   Mackentie  20th  ed. 

y.  Mackenzie^  3  Mao.  ft  G.  559;  (o)  Btat.  40  &  41  Vict.  c.  83; 

WM  y.  Sadler,  L.  B.  8  Oh.  419.  Williams,  B.  P.  854,  399,  400, 

(6)  WaUis  y.   Taylor,  8  Sim.  20th  ed. 

241;    see  1    Beay.  52;    Danid  (h)  FeHing  y.  AHen,  12  M.  ft 

y.  Dudley^  1   Ph.  1;    AUamey-  W.  279;  5  Hare,  573;  Holmes  y. 


General  y.  MaUcin,  2   Ph.    64 ;      Preseott^  10  Jur.  N.  S.  507 ;   12 
Uger  y.  ParroU,  L.  B.  S  £q.  328.      W.  B.  636. 
(/)  Be  Bowles,  1902,  2  Ch.  650, 
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possession ;  and,  consequently,  between  the  time  of  the 
death  of  A.  and  the  time  of  his  son's  attaining  the  age 
of  twenty-one  years,  some  owner  of  the  freehold  ought 
to  have  been  appointed,  in  whom  the  feudal  possession 
might  continue  (i).  Personal  property,  however,  has 
evidently  nothing  to  do  with  these  feudal  rules  relating 
to  possession.  If,  therefore,  a  gift  be  made  of  personal 
property  to  trustees,  in  trust  for  A.  for  his  life,  and  after 
his  decease,  in  trust  for  such  son  of  A.  as  shall  first 
attain  the  age  of  twenty-one  years ;  or  if  a  term  of  years 
be  bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
such  son  of  A«  as  shall  first  attain  the  age  of  twenty-one 
years;  it  will  be  immaterial  whether  or  not  the  son 
attain  the  age  of  twenty-one  years  in  the  lifetime  of  his 
father.  On  his  attaining  that  age,  he  will  become 
entitled  quite  independently  of  Ms  father's  interest. 
His  ownership  will  spring  up,  as  it  were,  on  the  given 
Limit  to  event  of  his  attaining  the  age.    But  as  the  indestructible 

posiSoM!^  nature  of  these  future  dispositions  of  personal  estate 
might  lead  to  trusts  of  indefinite  duration,  the  rule 
against  perpetuities,  which  confines  executory  interests 
within  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards,  with  a  further  allowance  for  the  time  of 
gestation,  should  it  exist  {j),  applies  equally  to  personal 
Bestnlnt  on  ^  ^  ^^^  estate.  And  the  further  restrictions  on  the 
acoumalation.  accumulation  of  income  imposed  by  the  Thellusson 
Act  (k),  and  the  Accumulations  Act,  1892  (l),  apply  to 
trusts  for  the  accumulation  of  the  income  of  personal 
estate  as  well  as  real. 

Powen.  Equitable  interests  in  personal  property  of  a  future 

kind  may  be  created  through  the  instrumentality  of 
powers,  in  a  similar  manner,  and  to  the  same  extent, 
as  future  estates  in  land  (m).    Thus  stock  in  the  funds 

(t)  Ante,  D.  (o).  (I)   Stat  66  &  66  Viot.  o.  58 ; 

(J)  AViUiamB,  B.  P.  896,  806,  WUliams,  B.  P.  898,899,  20th  ed. 

20th  ed.  (m)  See  WilliaiM,  B.  P,  871, 

(JO  8tai89*40Geo.in.o.98.  20thed. 
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may  be  vested  in  trustees  upon  suck  trusts  as  B.  shall 

by  any  deed  or  by  his  will  appoint,  and  in  defeult  of 

and  until  any  such  appointment,  in  trust  for  C,  or  upon 

any  other  trusts.    Here  C.  will  have  a  vested  interest 

in  the  stock,  subject  to  be  divested  or  destroyed  by  B.'s 

exercising  his  power,  of  appointment ;  and  B.,  though 

not  owner  of  the  stock,  has  power  to  dispose  of  it  by 

deed  or  will,  and  may  if  he  please  appoint  to  himself; 

in  which  case  the  trustees  will  be  bound  to  transfer  it 

to  him.    If  the  powers  should  not  be  exercised  by  B.,  C. 

will  then  be  entitled  absolutely ;  and  will  not,  as  was 

formerly  the  case  with  respect  to  landed  property,  be 

subject  to  judgment  debts  incurred  by  B.  (n),  or  to  any 

other  of  his  debts.    But  if  B.  should  exercise  his  power  j^    ^^^  ^ 

by  deed  without  valuable  consideration,  or  by  will,  in  exeroiaed 

favour  of  a  third  person,  the  stock  so  appointed  will  be  Suable  oon- 

considered  in  equity  as  part  of  the  assets  of  B.  the  ?[^®"**^°L 

appointor,  and  would  be  subject  to  the  demands  of  his  appoiDted  ia 

creditors  in  preference  to  the  claim  of  the  appointee  (o).  dobtTof*^ 

B.'s  own  property  must,  however,  be  first  exhausted  in  appointor. 

satisfying  his  liabilities  (p). 

In  case  of  bankruptcy,  as  we  have  seen,  the  trustee  Bankruptcy, 
in  bankruptcy  is  enabled  to  exercise  for  the  benefit  of 
the  creditors  all  such  powers  in,  over,  or  in  respect  of 
property  as  might  have  been  exercised  by  the  bank- 
rupt for  his  own  benefit  at  the  commencement  of 
the  bankruptcy,  or  before  his  discharge,  except 
the  right  of  nomination  to  a  vacant  ecclesiastical 
benefice  (y). 

(«)  See  WiUiamB,  B.  P.  871,  (p)  Fleming  v.    Buchanan,  3 

872,  and  n.  (q\  20th  ed.  De  O.,  M.  &  G.  976, 979 ;  2  Jarm. 

Co)  LasteUU   v.    ComwOh,  2  WUls,  1431— 32,5thed.;  see  TTi/- 

Yem.  465;  Sainton  v.  Ward,  2  liamsy.  Williams,  1900, 1  Oh,  152. 

Atk.  172 ;  Bevfue  v.  Lawley,  1903,  (a)  Ante,  pp.  255,  259.     Stats. 

A.  0.  411 ;  Be  GuedaUa,  1905,  2  82  &  38  Viot.  c.  71,  88.   15  (4), 

Oh.  331.    The  doctrine  appUes  25  (5);   12  &  13  Vict.   e.  106, 

also    to   appoiDtments   of    real  b.  147;  and  6  Geo.  IV.o.16,  8.77, 

estate;    WUliams,    B.   P.   872«  had  a  similar  effect. 
20th  ed. 
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Bales 
retpeeting 
powers  o?er 
real  estate 
appljto 
powers  oyer 
personal 
property. 


The  rules  respecting  the  necessity  of  a  compliance 
with  the  terms  and  formalities  of  the  power  (r),  and  the 
relief  afforded  by  the  Court  on  the  defective  exercise  of 
a  power  (s),  apply  as  well  to  personsil  as  to  real  property. 
Powers  over  personal  estate  may  also  be  exercised  by 
women,  without  their  husbands'  consent,  and  also  in 
favour  of  their  husbands,  in  the  same  manner  as  powers 
over  land(0,  independently  of  the  provisions  of  the 
Married  Women's  Property  Act,  1882  (tt);  and  the 
provision  of  the  Wills  Act,  which  requires  wills  made 
in  exercise  of  powers  to  be  executed  and  attested  like 
all  other  wills  (v),  applies  equally  to  powers  over  per- 
sonal estate.  A  general  bequest  of  personsd  estate 
will  also  now  include  any  personal  estate  which  the 
testator  may  have  only  a  power  to  appoint  as  he  may 
think  fit,  in  the  same  manner  as  a  general  devise  of 
real  estate  will  comprise  real  estate  subject  to  any  such 
power  (x). 


Appointment 
of  children's 
portions. 


A  frequent  instance  of  the  employment  of  a  power 
over  personalty  occurs  in  the  case  of  chUdren's  portions, 
which  are  usually  settled  on  all  the  children  equally, 
subject  to  a  power  given  to  the  parents  to  appoint  the 
shares  in  a  different  manner  (y).  When  such  a  power  is 
exercised,  the  shares  previously  vested  in  the  children 
are  divested  from  them,  and  new  shares  are  vested  in 
them  by  the  operation  of  the  power.  Formerly,  if  such 
a  power  were  so  worded  as  not  to  authorise  an  exclusive 
appointment  to  some  or  one  of  the  children,  it  was  held 
by  the  Court  of  Chancery,  as  a  rule  of  equity,  that  each 


(r)  See  Williams,  R.  P.  374, 
20th  ed. 

(«)  Jhid^  376. 

(0  J6trf.,  377. 

(tt)  Stat.  45  &  46  Yici  o.  75, 
s.  1,  sub-8.  1.  See  Williams* 
GoDveyancing  Statutes,  378,  883 
—386. 

(r)  See  Williams,  R.  P.  877, 


20tli  ed.;  Re  Priee,  1900,  1  Ch. 
443;  Be  SchohfieUI,  1905,  2  Ch. 

4oa 

(x)  See  WillUms,  R.  P.  379, 
20th  ed. ;  PhiUipt  ▼.  Cay/ey,  43 
Ch.  D.  222;  Be  Sekolefteld,  nbi 
sup. 

(y)  See  fonn  of  settlement  in 
Appendix  G,  fMwi. 
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child  ought  to  have  a  substantial  share ;  and  an  appoint- 

ment  to  any  child  of  a  very  small  share  was  called  an 

illusoi^  appointment,  and  was  held  void(;2!).     But  this  Illuaory 

doctrine  having  given  rise  to  difficulties  and  family  *PPo*^*™°"**' 

disputes,  from  the  uncertainty  of  the  question  what  was 

too  small  or  what  a  sufficient  share,  the  meddlesome 

doctrine  of  equity  on  this  point  was,  in  the  year  1830,  The  dootrine 

abolished  by  Act  of  Parliament  (a) ;  and  now  the  appoint-  abolihed.''^^ 

ment  of  any  share,  however  small,  cannot  be  set  aside 

on  the  ground  of  its  being  illusory.     The  Act  extends, 

as  did  the  doctrine,  to  real  estate  as  well  as  personal ; 

but  landed  property  is,  from  its  nature,  seldom  cut  up 

into  little  portions. 

Although  no  appointment  was,  since  this  Act,  void  Exologive 
for  being  illusory,  yet  where  an  exclusive  appointment  when  yoid.  ' 
was  not  authorised,  any  appointment,  by  which  any 
object  of  the  power  would  be  entirely  excluded,  was 
until  the  year  1874  still  void.  Thus,  if  1,000Z.  were 
given  to  A.,  B.,  and  C.  in  such  shares  as  their  father 
should  appoint,  and  in  default  of  appointment  to  them 
equally,  an  appointment  of  900/.  to  A.  would  have  been 
good,  as  100/.  would  remain  to  be  equally,  divided 
between  the  three  (&),  of  which  B.  and  C.  would  get 
each  one-third  (c).  But  a  subsequent  appointment  of 
the  remaining  lOOZ.  to  B.  would  have  been  void,  as 
altogether  excluding  C,  who  was  equally  an  object  of 
the  power  (d).  Now,  by  an  Act  of  1874  (e),  no  appoint-  New  euaot- 
ment  which  shall  thereafter  be  made  in  exercise  of  any 
power  to  appoint  any  property,  read  or  personal,  amongst 
several  objects,  shall  be  invalid  at  law  or  in  equity  on 

(s)  1  Sugd.  Pow.  568  $q, ;  449,  ▼.  HanroU,  14  Beav.  143.    See 

8th  ed. ;  Chanoe  on  Powers,  896  sq.  Foster  v.  Cauil&y,  6  De  Gtex,  M.  & 

(a)  Stat  11  Geo.  IV.  &  1  Will.  G.  55 ;  BuUed  y.  Plummer,  L.  R. 

IV.  c.  46, 16th  July,  1830.  6  Oh.  160. 

(6)  Young   Y.    Waterpark,  13  (d)  2  Ves.  JDn.  355. 

Sim.  202.  (e)  Stat.  37  &  38  Vict.  c.  37» 

(c)  WtUon  y.  PiggoU,  2  Yea.  a.  1,  paaaed  30th  of  Jaly,  1874. 
Jan.  351;  2R.B.246;  WombioeU 

W.P.P.  24 
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Hotchpot 


No  appolDt- 
ment  can  be 
made  to  exe- 
cutors or  ad* 
miniBtraton 
of  deceased 
objects. 


the  ground  that  any  object  of  such  power  has  been 
altogether  excluded ;  but  every  such  appointment  shall 
be  valid  and  effectual,  notwithstanding  that  any  one  or 
more  of  the  objects  shall  not  thereby,  or  in  default  of 
appointment,  take  a  share  or  shares  of  the  property 
subject  to  such  power  (/).  It  is  customary,  however, 
in  modem  settlements  to  give  to  parents  an  express 
power  of  appointment  in  favour  of  any  one  or  more  of 
the  children  exclusively  of  the  others.  And  in  order 
that  those,  to  whom  appointments  have  been  made,  shall 
not  obt-ain  more  than  may  have  been  intended  for 
them,  it  is  generally  provided  that  no  child  taking  any 
share  of  the  fund  under  any  appointment  shsdl  be 
entitled  to  any  share  in  the  part  unappointed  without 
bringing  his  or  her  share  into  hotchpot,  and  accounting 
for  the  same  accordingly  (^).  Under  such  a  provision, 
A.,  in  the  instance  above  given,  would  not  be  entitled 
to  any  share  in  the  1002.  unappointed,  without  also 
agreeing  to  a  like  division  of  his  900/.  amongst  himself 
and  the  others.  The  clause  of  hotchpot  operates 
favourably  to  the  representatives  of  those  children  who 
may  happen  to  die  before  any  appointment  shall  have 
been  made  to  them.  For  when  a  power  is  given  to 
appoint  amongst  children,  no  appointment  can  be  made 
to  the  executors  or  administrators  of  those  who  may 
have  died  (h) ;  so  that  such  executors  or  administrators 
cannot  possibly  take  more  than  the  aliquot  part  given 
to  the  deceased  child  in  default  of  any  appointment ; 
whilst  they  may  be  partially  or  totally  excluded  even 
from  that  by  a  partial  or  complete  exercise  of  the 
power  of   appointment   in  favour  of   the    surviving 


(/)  By  sect.  2  it  is  provided 
that  nothing  in  the  Act  contained 
shall  prejumoe  or  aflfect  any  pro- 
▼ision  in  any  deed,  will  or  other 
instrument  creating  any  power, 
which  shidl  declare  the  amount 
or  the  share  or  shares  (torn  which 
no  object  of  the  power  shall  be 
excluded,  or  some  one  or  more 


object  or  objects  of  the  power 
shaU  not  be  excluded. 

(g)  See  form  of  settlement  in 
Appendix  0.,  pwt 

Oi)  BofU  ▼.  The  Bithop  of 
Peterborough,  1  Ves.  jun.  299; 
2  B.  B.  108;  RiekeUs  r,  Loftue^ 
4  Ton.  A  ColL  519. 


OF  SBTTLBMBNTS  OF  PERSONAL  PROPERTY.  371 

children,  or  even  of  a  single  survivor.  When  the 
appointment  is  partial  only,  the  executors  or  adminis- 
trator of  a  deceased  child  will,  under  the  hotchpot 
clause,  divide  the  fund  unappointed  with  the  other 
children,  to  whom  no  appointment  may  have  been  made ; 
whereas,  without  such  a  clause,  the  children  to  whom 
appointments  had  been  made  would  be  equally  entitled 
to  participate  in  the  part  unappointed  (i). 

When  a  power  is  given  to  appoint  property  amongst  Appointment 
a  particular  class,  no  portion    of  the  fund   can  be  •j'^o'^fi^** 
appointed  in  favour  of  any  person  who  is  not  a  member 
of  that  class ;  and  any  appointment  to  such  person  will 
accordingly  be  void.     Thus,  if  the  power  be  to  appoint  Children, 
the  property  to  all  or  any  of  the  ehUdren  of  the  appointor 
in  such  maimer  as  he  may  think  fit,  no  interest  in 
the  property  can  be  appointed  to  any  grandchild  of 
the  appointor ;  for  a  grandchild  is  not  an  object  of  the 
power  (j).     So  if  the  power  be  to  appoint  amongst  Nephews, 
nephews  or  grandnephews,  those  only  can  take  any 
shares  who  answer  that  description  (A;).    Again,  if  the  Younger 
power  be  to  appoint  portions  amongst  younger  children,  *      '^' 
nothing  can  be  taken  by  a  younger  son  who  afterwards 
becomes  the  eldest  by  the  decease  of  his  elder  brother  (I) ; 
although  if  he  should  have  actually  received  any  share 
in  the  money  whilst  a  younger  son,  he  will  not  be 
obliged  to  refund  it  on  becoming  the  eldest  (m).    The 
word  "younger,"  however,  is  taken  in  parental  pro- 
visions (n),  not  literally,  but  as  meaning  any  child  who 
may  not  be  entitled  to  the  family  estate.     Therefore  a 

(0  WUitm  T.  Piggott,  2  Vcs.  (Z)  Chaduncky.D6leman,Yem, 

Jan.  371 ;  2  R.  R.  246 ;  WombweU  528 ;   Lord  Teynham  v.  Webb,  2 

T.  JIafifo«,14Beav.  148;  Walnuh  Vee.  sen.  198;  Gray  v.  Earl  of 

ley  T.   Vaughan,  1  De  G.  &  J.  LivMriekf  2  De  6.  ft  S.  370.    See 

114.  Sandanan  ▼.  Mackenzie,  IJ.  &  H. 

O')  Alexander  v.  Alexander,  2  613. 

Ve8.8en.640;  BHsiowY.  Wards,  (m)  2  Sugd.  Pow.  293;    680, 

2  Vee.  inn.  336 ;  2  R.  R.  235.  8th  ed. 

(k)  FaXhner  y.    BvMer,  Amh.  (n)  HoH  v.  Hewer^  Amh.  203 ; 

514;  TFartTu^y.  I>e,8BeaT.  247.  Xy<i(/im  v.  EUOcm,  19  Beay.  565. 
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daughter,  who  may  be  the  eldest  child,  would  be 
considered  as  a  proper  object  of  a  power  to  appoint 
amongst  the  younger  children,  whilst  her  younger 
brother,  being  the  eldest  son  entitled  to  the  family- 
estate,  would  not  be  allowed  to  participate  (o).  And 
in  the  same  manner  a  second  son  becoming  the  eldest, 
but  not  obtaining  the  family  estate,  would  be  allowed 
ChMenventre  a  share  (jp).  A  power  to  appoint  amongst  children 
living  at  their  father's  decease  includes  a  child  en 
ventre  m  inire(q). 


$a  mer€. 


When  an  ap- 
pointment to 
the  inne  of 
a  ohild  is 
good. 


In  some  cases  where  the  power  only  authorises  an 
appointment  amongst  children,  an  appointment  in  favour 
of  the  issue  of  a  child  may  be  sustained  as  being,  in 
effect,  first  an  appointment  to  the  child,  and  then  an 
assignment  by  such  child  in  favour  of  his  issue  (r).  But 
this,  of  course,  can  only  be  done  when  the  child  is  of 
age,  and  is  a  party  to  and  executes  the  deed  by  which 
the  appointment  is  made.  And  the  more  regular  plan 
in  such  cases  is,  for  the  father  first  to  make  the  appoint* 
ment  in  favour  of  the  child,  and  then  for  the  child  to 
make  an  assignment  of  the  fund  appointed  to  trustees 
in  trust  for  his  children  in  the  manner  intended. 


Appointment 
by  a  father 
rauit  not  be 
for  his  own 
benefit. 


Fraad  on  the 
power. 


An  appointment  by  a  father  in  favour  of  his  child,  in 
exercise  of  a  power  for  that  purpose,  ought  to  be  made 
for  the  benefit  of  the  child  who  is  the  object  of  the 
provision,  and  not  indirectly  for  the  benefit  of  the  father 
who  makes  the  appointment,  or  of  any  other  person. 
Accordingly,  any  exercise  of  the  power  under  a  bargain 
for  or  even  with  a  view  to  the  benefit  of  the  appointor. 


(o)  Pierton  v.  Oametj  2  Bra 
G.  G.  38;  Heneage  y.  Hunloke^ 
2  Atk.  456;  Beale  v.  BeaU,  I  P. 
Wms.  244. 

(p)  Spmcer  v.  Sjpanoer,  8  Sim. 
87;  Maooubrey  y.  Jonet^  2  Kay 
&  J.  684 ;  Sing  v.  Leslie,  2  H.  & 
M.68. 


(q)  Beale  y.  Beaie,  1  P.  Wms. 
244. 

(r)  R(niiledge  v.  Dorril,  2  Yes. 
juQ.  357;  2  R.  B.  250;  Wett  y. 
Bemey,  1  Boss,  ft  My.  431,  439 ; 
32  B.  B.  237;  Goldgmid  y.  Odd- 
$md,  2  Hare,  187;  Limbard  y. 
Grote,  1  My.  &  K.  1. 
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or  of  any  other  person  than  one  of  the  objects  of  the 
power,  will  be  considered  as,  in  technical  phrase,  a  fraud 
on  the  power,  and  will  be  void(«).  But  when  there  is 
no  evidence  that  the  appointment  is  made  under  a 
bargain  for  the  benefit  of  the  father,  although  there  may 
be  strong  suspicion  that  such  is  the  case,  the  appoint* 
ment  cannot  be  set  aside  (0-  Powers  of  appointment 
amongst  children  usually  enable  the  parent  to  fix 
the  age  or  time  at  which  the  fund  appointed  shall  vest 
in  any  child.  But,  on  the  principle  just  stated,  a  father 
will  not  be  allowed  to  make  an  immediate  appointment 
to  an  infant  child,  for  the  sake  of  becoming  himself 
entitled  to  the  fund  appointed,  as  the  child's  personal 
representative,  in  the  event  of  its  decease  (i^).  An 
appointment  to  an  infant  is  not,  however,  necessarily 
void  on  account  of  the  circumstance  that  the  father  who 
has  made  the  appointment,  will  become  entitled  to  the 
property  appointed  in  the  event  of  the  child's  decease  (x). 

In  the  exercise  of  powers  of  appointment  amongst  Perpetiiitj  to 
children,  care  should  be  taken  not  to  postpone  the  vest-  Jhe^Sercie^ 
ing  of  their  shares  to  a  period  which  may  exceed  the  of  powers, 
limits  allowed  by  the  law  of  perpetuity  (y).     When 
the  power  of  appointment  is  a  general  power,  enabling 
the  appointor  to  make  a  disposition  in  favour  of  any 
object  he  may  please,  the  property  is  evidently  not  tied 
up  so  long  as  such  a  power  exists  over  it;  and  neither 
the  reason  nor  the  rule  which  forbids  a  perpetuity  has 
any  application  till  some  settlement  is  made  in  exercise 

(t)  Daubeney  v.    Cocklurn,    1  K.  0.  664. 

Mer.  626;  Palmer  ▼.  Wheder,  2  («}  Cunynghame  y.  Thurlow,  1 

Ball  ft  B.  18;  Jackson  v.  Jaekion,  Boss,  ft  M.  436;  32  B.  B.  242 : 

1  Dm.  91 ;  Thompton  ▼.  SimjMonj  Lard  8andtoieh'$   MMe,  cited   11 

2  Ja  ft  Lat  110 ;  Tophamv.Jhike  Yes.  479;  Oee  ▼.  Gumey,  2  GolL 
of  Portland,  1  De  6.,  J.  ft  S.  517 ;  486. 

11  H.  L.  0.  32 ;  Pryor  v.  Pryor,  («)  Butcher  v.  Jaekton,  14  Sim. 

2  De  G.,  J.  ft  S.  205.  444 ;    Fearon   v.   Desbrtsay,    14 

(0  McQueen  ▼.    Farquhar,  11  Beav.   635 ;   Henty  v.    Wrey,  21 

Yes.  467 :  8  B.  B.  212 ;  HafMUon  Oh.  D.  332. 

y.  Kirwan,  2  Jo.  ft  Lat.  393;  (y)  See  anie,  p.  366. 
CamffbeU  v.  Home,  1  Ton.  ft  Coll. 
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of  such  a  power.  In  such  a  case,  therefore,  the  limits 
of  perpetuity  commence  from  the  time  of  the  appoint- 
ment (z).  But  where  the  power  of  appointment  is  to  be 
exercised  only  in  favour  of  a  particular  class  of  objects, 
the  property  subject  to  the  power  is  evidently  already 
tied  up  in  favour  of  that  class.  The  limits  of  perpetuity 
are  therefore  in  this  case  to  be  reckoned,  not  from  the 
time  of  the  exercise  of  the  power,  but  from  the  date  of 
its  creation.  The  interests  given  by  the  power  must, 
for  this  purpose,  be  regarded  as  if  they  had  been  inserted 
in  the  settlement  by  which  the  power  was  created;  and 
if  such  interests  would  have  been  too  remote,  if  inserted 
in  the  original  settlement,  they  will  be  too  remote  when 
given  in  exercise  of  the  power  (a).  Thus  a  person 
having  a  general  power  of  appointment  by  will  over  a 
fund,  may  by  his  will  appoint  a  share  of  it  in  favour 
of  any  unborn  child  of  lus  own,  to  be  vested  in  such 
child  on  his  attaining  the  age  of  twenty-three  years. 
The  limit  of  perpetuities  is  reckoned  from  the  time  of 
the  appointment,  which  in  this  case  is  the  death  of  the 
appointor,  when  his  will  begins  to  take  effect.  The 
child  must  necessarily  then  be  bom,  or  en  ventre  sa 
mere,  and  the  child's  life  is  accordingly  the  life  then 
in  being  within  which  the  share  must  necessarily  vest. 
But  if  by  a  marriage  settlement  a  fund  be  settled  in 
trust  for  the  father  for  his  life,  and  after  his  decease  in 
trust  for  the  children,  in  such  shares  as  he  shall  appoint 
by  his  will,  he  cannot  make  an  appointment  in  favour 
of  any  unborn  child,  to  be  vested  on  his  attaining  the 
age  of  twenty-three  years.  For  in  this  case  the  limit 
of  perpetuities  counts  from  the  date  of  the  settlement, 
when  the  property  was  first  tied  up  for  the  benefit  of 
the  children ;  and  this  limit  would  be  exceeded  if  the 

(«)  1  Sugd.  Pow.  249,  495 ;  395,         (a)  Co.  Litt.  271  b,  n.  (1),  Wi\ 

8th  ed. ;  JBoim  ▼.  Jackson,  29  Gh.  2:1  Sagd.  Pow.  498 ;  396,  8ih 

D.  621 ;  Be  Flower,  55  L.  J.  Ch.  ed. ;  Boutiedge  v.  Dorril,  2  Yes. 

200;  Stuart  v.  Babinaton,  27  L.  Jan.  357;  2  K.  B.  250. 
R.  Ir.  Ch.  551. 
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child  should  not  attaiii  the  given  age  within  twenty-one 
years  after  the  decease  of  the  father,  who  was  the  life 
in  being  at  the  date  of  the  settlement.  And  the  rule 
is,  that  every  limitation  which  may  exceed  in  duration 
a  life  or  lives  in  being,  and  twenty-one  years  afterwards 
(allowing  for  the  period  of  actual  gestation),  is  void  as 
tending  to  a  perpetuity  (6). 

When  personal  property  is  directed  to  be  paid  to  any  The  Courts 
persons  at  a  future  time,  the  leaning  of  the  Court  is  iSSeresU^ 
always  in  favour  of  vested  interests ;  that  is  to  say,  the 
Court  leans  to  that  construction  which  will  give  to  the 
parties  a  present  assignable  and  transmissible  right  to 
that  which  is  not  payable  till  a  future  time.    Thus  if 
a  legacy  be  given  to  a  person  to  be  payable  when  he 
attains  the  age  of  twenty-one  years,  the  legacy  is  con- 
sidered to  be  immediately  vested,  and  will  accordingly 
be  payable  to  the  administrator  of  the  legatee  in  case  he 
should  die  under  age  (c).  So  if  personal  estate  be  settled 
in  trust  for  A.  for  life,  and  after  his  decease  for  all  his 
children  in  equal  shares,  each  of  his  children  will  be 
entitled  to  a  share,  whether  such  child  survive  his 
parent  or  not,  and  although  such  child  should  die  in 
infancy  (d).    If,  however,  the  property  should  consist  Vesting  of 
of  money  charged  on  land  or  other  real  estate,  such  as  Jhw^on 
the  portions  of  younger  children  when  the  family  estate  i»"^ 
is  entailed  on  the  eldest  son,  the  rule  is  different ;  and 
if  any  of  the  children  should  die  before  the  time  when 
his  or  her  portion  becomes  payable,  it  will,  in  the 
absence  of  special  provision  to  the  contrary,  sink  into 
the  land  for  the  benefit  of  the  estate  (e). 

In  the  settlement  of  personal  property  upon  children  Vesting  of  in- 
there  are  two  plans,  either  of  which  may  be  adopted  ^'iSildren.'^ 

Qt)  See  Williams,  B.  P.  896,     17  B.  B.  91;  TempUtan  y.  War- 
397, 20th  ed.  ringion,  18  Sim.  267.  QeeSwaUow 


(o)  Black.    Comm.    153;    Co.     v.  Bf»»f,  1  K.  &  J.  417. 
iitt.  237  a,  note  (1).  («)  Co.  Litt.  237  a,  n.  ( i;.    see 

(d)  Shey  Y.  Bame9, 3  Mer.  335 ;     Evatit  y,  8eoU,  1  H.  L.  0.  43,  67. 
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with  respect  to  the  vesting  of  the  interests  given.  The 
one  plan  is,  to  vest  the  interests  of  the  children  in  them 
immediately  as  they  come  into  being,  divesting  from 
each  of  them  proportionate  shares  as  others  are  bom, 
and  also  divesting  the  shares  altogether  in  favour  of  the 
others,  in  the  event  of  the  decease  of  any  son  under  age, 
or  of  any  daughter  under  age  and  without  having  been 
married.  The  other  plan  is,  to  vest  the  interests  given 
only  in  those  who,  being  sons,  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  attain  that  age  or  marry 
under  it ;  and  this  is  the  plan  now  usually  adopted  (/). 
So  far  as  the  corpus  of  the  fund  is  concerned,  the 
result  of  each  of  these  plans  is  the  same,  the  property 
being  ultimately  divided  only  amongst  those  children 
who,  being  sons,  live  to  come  of  age,  or,  being  daughters, 
come  of  age  or  previously  marry.  But  with  regard  to 
the  income  of  the  fund  the  plans  are  different.  In  the 
first  case,  the  income  belongs  to  the  children  whilst 
under  age ;  but  in  the  second,  no  interest  either  in  the 
income  or  in  the  principsd  is  given  during  minority,  or, 
in  the  case  of  daughters,  until  marriage  under  age. 
Maintenance  In  the  first  case,  therefore,  if  the  father  be  dead,  the 
t^D.  *  income  will  be  payable  to  the  guardian  of  the  children 
toward  their  maintenance  and  education;  but  in  the 
second  case,  there  was  formerly  no  provision  for  these 
purposes  in  the  absence  of  express  directions.  Such 
directions,  therefore,  were  in  such  cases  always  inserted, 
with  a  provision  for  the  accumulation  of  the  surplus 
income  by  way  of  increase  of  the  principal.  If,  how- 
ever, the  provision  were  made  by  a  parent,  or  by  a 
person  in  loco  -parentis  (g)^  or  if  the  whole  property 
were  ultimately  to  go  amongst  the  children  (h),  or  if 
the  persons  entitled,  in  the  event  of  the  children  not 

(/)  See  WiUiams  on    SetUe-  Yes.  1;  8  B.  B.  61;  MarHn  r. 

ment0, 160,  162 ;  Dayidson,  Free.  Martin,  L.  B.  1  Eq.  369. 

Cony.  iii.  166,  3rd  ed. ;  Appendix  {h)  Haley  y.  BanniBter,  4  Mad. 

Cpost.  275;    20    B.   B.    299;    Srrai  v. 

(g)  Chamben    v.    CMdvrin,  11  Barlow,  14  Ves.  202 ;  9  B.  B.  273. 
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liviDg  to  attain  vested  interests,  should  agree  (i),  the 
Court  would  direct  the  income  to  be  applied  for  the 
children's  maintenance  in  the  absence  of  sufiQcient 
provision  for  that  purpose,  and  even  in  the  face  of  an 
express  direction  to  accumulate  the  income  (j).  The  Statutory 
Conveyancing  Act  of  1881  contains  provisions  (k)  pur-  ^Tntenance. 
porting  to  authorise  trustees  holding  any  property  in 
trust  for  an  infant,  either  for  life,  or  for  any  greater 
interest,  and  whether  absolutely,  or  contingently  on  his 
attaining  the  age  of  twenty-one  years,  or  on  the 
occurrence  of  any  event  before  his  attaining  that  age, 
to  apply  the  income  of  that  property,  or  any  part  thereof, 
for  or  towards  the  infant's  maintenance,  education  or 
benefit.  In  consequence  of  the  construction  now  placed 
upon  these  provisions  (0,  it  appears  sufficient  to  rely 
upon  them  in  drafting  instruments  intended  to  carry 
out  the  latter  mode  of  settlement  above  referred  to,  or 
in  any  case  in  which  a  gift  of  property  is  made  in  trust 
for  an  infant  or  a  class  of  infants  contingently,  in  such 
a  way  that  upon  the  happening  of  the  contingency  the 
intermediate  income,  from  the  date  of  the  gift  until  the 
happening  of  the  contingency,  will  go  to  the  donee  or 
donees  as  well  as  the  principal.  But  if  the  gift  of  the 
principal  be  so  made  as  not  to  carry  with  it  the  inter- 
mediate income,  such  income  cannot  be  applied  under 
the  Act  for  infants'  maintenance  (m). 

(0  Turner  v.  Turner,  4  Sim.  23  &  24  Vict.  o.  145,  ss.  26,  33; 

430;  Cannings  y.  Flower,  7  Sim.  but  these  provisious  applied  only 

523.  to  deeds  executed  and  wiUs  exe- 

if)  Qreenwell  v.   OreentoM,  5  cuted  or  oonfirmed  or  revived  by 

Ves.  194.  oodioil  executed  on  or  after  the 

'   (k)  Stat.  44  ft  45  Vict.  c.  41,  28th  Aug.,  1860;  and  they  were 

s.  43,  whiob  applies  to  instruments  repealed  by  tbe  Act  of  1881.  See 

coming  into  operation  before  or  Be  Cotton,  1    Ch.    D.    232;  Re 

after  tbe  commencement  of  the  Oeorge,  5  Gh.  D.  837. 

Act,  but  only  if  and  as  far  as  a  .  (0  Be  Hol/ord,  1894, 3  Gh.  30 ; 

contrary  intention  is  not  expressed  Be  Woodin,  1895,  2  Gh.  309;  Be 

in  such  instruments,  and  subject  Jefferp,  ib.  577. 

to  the  provisioos  thereof;  see  Be  (m)  Be  Judkin'i  Trwta,  25  Gh. 

Thaieher'i  TrusU,  26  Gh.  D.  426.  D.  748;  Be  JMckson,  29  Gh.   D. 

Somewhat  similar  provisions  with  331 ;  see  JBs  dementi,  1894, 1  Gh. 

regard  to  maintenance  were  made  665 ;  Be  Bowlby,  1904,  2  Gh.  685. 
by  "  Lord  Granworth's  Act,"  stat. 
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Maintenanoe 
of  children  in 
their  father'B 
lifetime. 


In  marriage  settlements  a  life  interest  is  usually  and 
properly  given  to  the  father  and  mother  (n) ;  so  that  no 
provision  is  required  for  the  maintenance  of  the  children 
until  after  the  decease  of  the  survivor.  But  with  regard 
to  powers  or  trusts  for  the  maintenance  of  infant  children 
during  their  father's  lifetime,  the  general  rule  is  that 
they  are  to  be  used  with  a  view  to  the  benefit  of  the 
infants,  and  not  of  the  father  (o).  If,  therefore,  the 
father  be  of  ability  to  maintain  his  children  suitably 
out  of  his  own  resources,  the  Court  will  decline  to  order 
the  power  or  trust  for  their  maintenance  to  be  exer- 
cised (p).  And  if  a  discretion  in  the  matter  of  the 
application  of  income  for  infants'  maintenance  in  their 
father's  lifetime  be  given  to  trustees,  it  appears  that 
they  ought  to  consider  whether  the  father  is  of  ability 
to  maintain  his  children  suitably  before  applying  the 
income  for  the  infants'  maintenance  (;).  But  if  trustees 
be  expressly  empowered  to  apply  income  for  infants' 
maintenance,  without  reference  to  their  father's  ability 
to  maintain  them,  then  they  may  exercise  their  dis- 
cretion in  the  matter  without  considering  the  question 
of  the  father's  ability  (r).  And  where  it  is  intended 
that  trustees  should  so  exercise  their  discretion,  express 
directions  to  that  effect  should  always  be  inserted  in 
the  instrument  creating  the  trust  If,  however,  a 
marriage  settlement,  to  which  the  father  was  a  party, 
but  which  gave  him  no  life  interest  in  the  settled  pro« 
perty,  contain  an  imperative  trust  for  the  maintenance 
of  the  children  in  his  lifetime  out  of  the  income,  then 
the  income  will  be  directed  to  be  applied  for  their 

(fi)  See  form  of  settlement  in 
Appendix  C,  poet 

(o)  WiUon  V.  Turnw,  22  Ch.  D. 
521,  524. 

(  p)  Jackson  v.  Jackton^  1  Atk. 
518,  515 ;  BuJOer  v.  BvUer,  3  Atk. 
58,  GO ;  DarUff  y.  Darlgg,  ih.  399  ; 
Jl^hes  Y.  Hughe$,  1  Bro.  C.  C. 
387;  Maherley  y.  Turton,  14  Ves. 
499;  Thompvm  v.  Griffiny  Cr.  & 


Ph.  317 :  Lueknow  v.  Broum,  12 
Jar.  1017;  Be  Bryant,  1894|  X 
Gh.  324. 

(q)  See  Thompton  y.  Gnffiti^ 
Cr.  &  Ph.  317 ;  WiUon  y.  Tummr^ 
22  Gh.  D.  521 ;  Be  Lqfthoute,  29 
Gh.  D.  921,  932;  Be  Bryani, 
1894, 1  Ch.  324. 

(r)  Brophy  y.  Bellamy,  L.  B.  S 
Ch.  798. 


OP  SBTTLBMBNT8  OF  PEESONAL  PKOPBRTY.  379 

maintenanoe,  irrespective  of  his  ability  to  maintaia 
them  ($) ;  though  if  a  settlement  made  under  similar 
circumstances  contain  only  a  mere  power,  or  a  dis- 
cretionary trust  for  the  infants'  maintenance,  the  case 
falls  within  the  general  rule  (0*  Where  the  mother 
of  infant  children  is  left  a  widow,  it  is  not  the  practice 
of  the  Court  to  inquire  into  her  ability  to  maintain 
them,  before  directing  the  exerdse  of  a  power  or  trust 
for  their  maintenance  (u).  But  the  Court  has  declined 
to  interfere  with  the  exercise  of  trustees'  discretion, 
where  they  refused  to  exercise  a  discretionary  trust  for 
infants'  maintenance,  on  the  ground  that  their  mother, 
who  had  been  left  a  widow,  and  had  married  again,  was 
well  able  to  maintain  them  suitably  out  of  her  separate 
property  (a;).  When  two  funds  are  provided  for  the  Whontwo 
maintenance  of  an  infant,  it  is  frequently  difficult  to  i^vided  for 
decide  to  which  fund  recourse  should  be  first  had.  The  maintenanoe. 
general  rule  is,  that  the  interest  of  the  infant  deter- 
mines the  order  of  application  (y) ;  but,  in  order  to 
avoid  questions,  it  is  very  desirable,  when  two  funds 
are  provided  for  an  infant's  maintenance,  to  direct  that 
one  of  them  shall  be  in  aid  only  of  the  provision 
afforded  by  the  other.  The  statutory  power  with 
regard  to  maintenance  (;3!)  gives  a  discretion  to  the 
trustees  to  apply  the  income  of  the  infant's  property 
for  his  maintenance,  whether  there  be  any  other  fund 
applicable  to  the  same  purpose,  or  any  person  bound 
by  law  to  provide  for  the  infant's  maintenance  or 
education,  or  not 

It  IB  the  duty  of  trustees  where  the  purposes  of  their  Inveetment 

(t)  Mundy  y.    Earl    Eowe,   4  (»)  Be  Bryant,  1894, 1  Oh.  324. 

Bro.C.C.228;  Meaehery,  Young,  (y)  Folfambe  v.   WiUouqhby,  2 

2    My.    &    K.   490;   Stoohen   v.  8im.  k  Btu.  165;  25  B.  t,  178; 

Stoeheih  4  My.  &  Cr.  95.  Lygon  v.  Lord  Coventry,  44  Sim. 

(0  ThomjMon  v.  Ormn,  Cr.  &  41 ;    Martin  v.  MaHin,  L.  R.  1 

Ph.  817;  WiUon  v.   Turner,  22  Eq.  369. 

Ch.  D.  521.  («)  Stat.  45  &  46  Vict.  o.  41, 

(«)    Douglas  v.    Andrews,    12  8.  43 ;  ante,  p.  877. 
Beav.  310. 
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trust  are  of  a  permanent  nature,  as  in  the  case  of  trusts 
for  parents  for  their  lives,  and  afterwards  for  their 
children,  to  invest  the  funds  which  are  placed  under 
their  control  in  such  manner  as  is  specified  in  the 
instrument  creating  the  trust,  or  in  the  absence  of 
express  directions  as  to  investment,  in  securities  in 
which  trustees  are  by  law  authorised  to  invest  trust 
money  (a).  Of  late  years  it  has  been  the  practice  ia 
drawing  express  directions  for  the  investment  of  trust 
funds,  to  allow  a  much  wider  range  of  investment  than 
was  formerly  thought  prudent  (b).  The  range  of  invest- 
ment allowed  to  trustees  by  law  has  also  been  very 
considerably  extended,  and  the  Trustee  Act,  1893  (e), 
now  permits  trustees,  unless  expressly  forbidden  by  the 
instrument  creating  the  trust,  to  invest  their  trust 
funds  (d)  in  any  one  or  more  of  a  long  list  of  specified 
securities,  of  which  several  could  not  previously  have 
been  selected  for  the  investment  of  trust  money  without 
express  authority. 

Consent  to  The  consent  of  the  persons  for  the  time  being  entitled 

invttSmenta.  ^  *^®  income  of  the  property  is  generally  required  in 
settlements,  to  any  change  of  investment  which  the 
trustees  may  be  authorised  to  make ;  and  this  consent 
is  sometimes  required  to  be  in  writing,  and  occasionally 
to  be  testified  by  deed.  Where  consent  is  required,  it 
must  be  given  previously  to  or  at  the  time  of  the  change 
of  investment  (e);  for,  as  the  consent  is  required  as  a 
check  upon  the  trustees,  a  subsequent  consent,  when 
the  mischief  may  be  done,  is  evidently  unavailing.  The 
person  whose  consent  is  required  is  not,  however,  the 

(a)  See  Lewin  on  Trusts,  270  32,  s.  3. 

tq.,  6th  ed. ;  839  $q.,  11th  ed.  (d)  See  Bume  ▼.  Lopes,  1892, 

(6)  See  Davidson,  Free.  Conv.  A.  0.  112. 

iii.  14  <9.,  3rd  ed. ;  i.  229, 5th  ed. ;  (e)  Baieman  y.  Davie$,  3  Madd« 

Williams  on    Settlements,  170;  98;   18  B.  B.  200;  Oreenham  y. 

and  Appendix  0.,  pott.  Otbbeson,  10  Bing.  863 ;  38  B.  B. 

(c)  Stat.  56  &  57  Viot  o.  53,  458 ;  WileB  y.  Qre$ham,  2  Drew. 

8.  1,  replacing  52  &  53  Vict.  c.  258. 
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sole  judge  of  the  propriety  of  any  change  of  investment ; 
the  trustee,  by  virtue  of  his  office,  has  also  a  discretion  ; 
and  if  he  should  consider  the  investment  ineligible,  he 
may  refuse  to  make  it,  although  requested  so  to  do  by 
the  person  whose  consent  ought  to  be  obtained  (/).  But 
the  terms  of  the  instrument  may  require  the  trustees 
to  change  the  investments  at  the  request  of  any  given 
person ;  and  in  this  case  they  will  generally  be  bound 
to  act  accordingly,  unless  the  circumstances  of  the  case 
should  be  such  as  were  evidently  not  contemplated  when 
the  settlement  was  made  (g). 

In  settlements  of  personal  property  authority  is  some-  inveBtment  of 

times  given  to  the  trustees  to  make  investments  in  the  f®*S^  money 
^  in  tne  pnr- 

purchase  of  landed  estates.  As  land  devolves  in  a  chase  of 
different  manner  from  personal  property,  it  is  obvious  "' 
that  a  simple  change  of  the  property  from  personalty  to 
land  would  in  many  cases  materially  disarrange  the 
destination  of  the  property.  Thus  if  a  person  entitled 
under  the  settlement  to  a  reversionary  interest  in  the 
settled  fund  should  die  intestate,  his  administrator 
would  be  entitled  to  such  interest  on  trust  for  his  next 
of  kin  so  long  as  the  property  continued  to  be  personal, 
but,  if  it  had  been  changed  into  real  estate,  the  benefit  of 
it  would  belong  to  his  heir-at-law.  In  order  to  obviate 
this  inconvenience,  it  is  so  contrived  that  the  lands  to 
be  purchased  shall,  from  the  moment  the  purchase  is 
made,  be  considered  as  personal  property.  To  effect 
this  object,  the  lands  when  purchased  are  directed  to  be 
held  by  the  trustees  upon  trust  to  sell  them,  with  the 
consent  of  the  equitable  tenants  for  life,  during  their 
lives,  and  after  their  decease  at  the  discretion  of  the 
trustees  (A).  This  trust  for  sale  converts  the  lands  into 
mpney  in  the  contemplation  of  equity ;  for  it  is  a  rule  of 

(/)  Lee  V.   Young,  2  You.  &      CoU.  N.  0.  617;  CWooow  ▼.  Earl 
Coll.  N.  0.  532.  of  Etsex,  2  Drew.  227. 

(y)  Bo88  y.  Godsall,  1  You.  &         (h)  See  Appendix  G.  i 
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equity,  that  whatever  is  agreed  to  be  done  shall  be 
considered  as  done  already.  In  the  words  of  Sir  Thomas 
Sewell(i),  ''Nothing  is  better  established  than  this 
principle,  that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted ; 
and  this  in  whatever  manner  the  direction  is  given, 
whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise,  and  whether  the  money  is 
actually  deposited  or  only  covenanted  to  be  paid,  whether 
the  land  is  actually  conveyed  or  only  agreed  to  be  con- 
veyed. The  OMmer  of  the  fund  or  the  contracting 
parties  may  make  land  money,  or  money  land/'  And 
if  land  is  clearly  directed  to  be  sold,  the  circumstance 
that  the  consent  of  some  person  or  persons  is  required 
to  the  sale  will  not  prevent  the  immediate  conversion  of 
the  land  into  money  in  the  contemplation  of  equity, 
although  such  a  circumstance  may  often  cause  a  long 
postponement  of  the  period  of  its  actual  conversion  (k). 
Election  that  Notwithstanding  a  trust  for  the  sale  of  land,  if  all  the 
not  be  iold.  parties  mterested  should  be  of  full  age  (/),  and  if  females 
unmarried(77i),  or  entitled  to  their  shares  for  theirseparate 
use  or  as  their  separate  property  (71),  they  may  elect  that 
the  land  shall  not  be  sold ;  and  after  such  election  the 
land  will  be  considered  as  real  estate  in  equity  as  well  as 
at  law  (0),  And  the  election  of  the  parties  need  not  be 
expressed  in  so  many  words,  but  may  be  inferred  from 
any  acts  by  which  their  intention  is  clearly  shown  (p). 

(t)  In  Fletcher   r,  AMumer,  452. 

1   Bro.  C.  G.  499,  approved  bj  (n)  B0  DavuZaon,  11  Oh.  D.  34L 

Lord    Alvanley  in   tfhMaU  ▼.  (o)  DaviM  ▼.  Athford.  15  Sim. 

FaHridge,  5  Yee.    896.  397;    7  42;  and  see  its  Daoerem,  1893,  3 

R.  B.  87.    See  also  QHffitk  ▼.  Oh.  421. 

JBJc^etttf,  7  Hare,  299.  (p)  Linqen   v.  Smoray,   1   P. 

(fc)  See  Lechmere  ▼.    Earl  of  Wma.  172;    Ccdkwn  v.  Beay,  5 

Carlide,  8  P.  Wms.  218,  219.  Beay.  22 ;  Be  Davideon^  11  Ch.  D. 

(0  Foil  y.   Bameit^    19   Yes.  841 ;  and  see  Be  Daveron^  1898, 

102.  8  Oh.  421. 

(m)  Oldham  y.  Bvghee,  2  Atk. 
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The  rule  of  equity,  which  fonnerly  obliged  persons  Tnutees* 
paying  money  or  assigning  other  personal  property  to  '®***P**' 
trustees  to  see  to  the  due  application  thereof  pursuant 
to  the  trust,  has  been  mentioned  in  the  writer's  treatise 
on  the  Law  of  Real  Property  (;);  and  so  have  the 
statutes,  principally  the  Trustee  Act,  1893  (r),  under 
which  such  persons  may  now  be  discharged  from  this 
obligation  by  the  receipt  in  writing  of  the  trustees. 

When  a  trustee  dies,  or  desires  to  be  discharged  or  Appointment 
becomes  incapable  of  acting,  it  is  generally  desirable  to  trustees, 
appoint  a  new  trustee  in  Ws  place ;  and  the  means,  by 
which  this  object  may  be  effected,  in  the  case  of  trusts 
of  personal  property,  are  exactly  the  same  as  in  the 
case  of  real  estate  («).  The  jurisdiction  of  the  High 
Court  and  of  the  county  courts  to  appoint  new  trustees 
is  the  same  in  the  case  of  trusts  of  chattels  personal  as 
of  land(<).  And  the  statutory  powers  of  appointing 
new  trustees  contained  in  Lord  Cranworth's  Act  {v)  and 
the  Conveyancing  Act  of  1881  {x)  applied  to  trusts  of 
personal  as  well  as  real  property  (y).  Before  the  passing 
of  the  former  statute  it  was  the  practice  to  insert  express 
powers  to  appoint  new  trustees  in  instruments  creating 
trusts  of  personalty ;  subsequently  it  has  been  usual  to 
rely  on  the  statutory  power  («).  The  power  to  appoint 
new  trustees  given  by  the  Conveyancing  Act  of  1881  is 
now  replaced  by  a  similar  power  contained  in  the 
Trustee  Act,  1893  (a).  This  power,  it  may  be  observed, 
19  discretionary ;  and  need  not  be  exercised  so  long  as 
there  remains  a  single  trustee  capable  of  executing  the 


n 


P.  690, 20th  ed.  (x)  Stat.  44  &  45  Vict  o.  41, 

Stat  56  k  57  Viot  o.  53,  s.  31. 

8.  20,  replacing  44  &  45   Vict  (y)  See  WiUiams,  B.  P.  190, 

o.  41,  s.  86.  20th  ed. 

(i)  See  Williams,  B.  P.  139,  (s)  See  Davidson,  Prec.  Coiit. 

193, 20th  ed.  iii.    228,    720,    721,    Sid    ed.; 

(0  Williams,  B.  P.  189,  and  Williams' Oonveyancing  Statutes, 

n.  («X  193,  2ath  ed.  177. 

(«)  Stat  23  &  24  Vict.  c.  145,  (a)  8^t.  56  ^  57  Yiot  c  53, 

SB.  27,  34.  s.  10. 
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RoiifemeDi 
of  trusiee. 


trust  (6).  The  retirement  of  a  trustee  must  be  effected 
in  the  same  way,  whether  the  trust  be  of  real  or  personal 
estate  (c) ;  and  the  provisions  of  the  Conveyancing  Act 
of  1881  (d)  enabling  a  trustee  to  be  discharged  by- 
deed,  where  more  than  two  trustees  remain  to  execute 
the  trust  (e),  ^^  ^ovr  re-enacted  in  the  Trustee  Act, 
1893  (e). 


Vesting  (rust 
property  ia 
Dew  snd 
continuing 
troBtees. 


A  mere  appointment  of  a  new  trustee  is  no  more 
sufBcient  to  invest  him  with  the  ownership  of  the  tnist 
property,  in  the  case  of  personalty,  than  to  give  hini 
the  l^al  estate  in  the  case  of  realty  (/).  Personal 
estate,  of  which  a  new  trustee  has  been  appointed,  must 
therefore  be  duly  vested  in  the  new  and  continuing 
trustees  (y).  Formerly,  this  was  always  accomplished 
by  the  ordinary  modes  of  transfer  of  chattels  (h\  But 
now,  by  the  Trustee  Act,  1893  (i),  where  a  deed  by 
which  a  new  trustee  is  appointed  to  perform  any  trust 
contains  a  declaration  by  the  appointor  to  the  effect 
that  any  estate  or  interest  in  any  chattel  subject  to  the 
trust,  or  the  right  to  recover  and  receive  any  debt  or 
other  thing  in  action  so  subject,  shall  vest  in  the  persons 
who  by  virtue  of  the  deed  become  and  are  the  trustees 
for  performing  the  trust,  that  declaration  shall,  without 
any  conveyance  or  assignment,  operate  to  vest  in  those 
persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right.  And  where  a  deed 
by  which  a  retiring  trustee  is  discharged  under  this 
Act  contains  a  similar  declaration  h/  the  retiring  cmd 

(6)  See  WarburUm  v.  Sandys^ 
14  Sim.  622;  stat.  56  &  57  Yiot. 


c.  5S,  s.  22,  replaoiog  44  &  45 
Vict  c.  41,  8.  38;  WiUiams' 
Conveyancing  Statutes,  194—198, 
341. 

(c)See  Williams,  B.  P.  191, 
20th  ed. 

(d)  Stat  44  ft  45  Viot.  c.  41, 
8  32 

(ej  Stat  56  &  57  Viot.  c.  53, 
8.11. 


(/)  See  Waiiams,  R.  P.  191, 
20th  ed.;  WarburUm  y.  8andy$t 
14  Sim.  622. 

(g)  See  stat  56  &  57  Vict 
0.53,8.10(2(2}. 

(h)  See  DaTidson,  Preo.  Ck>n7. 
iy.  612,  619-621,  8rd  ed. 

(0  Stat  56  ft  57  Vict  c.  53, 
s.  12,  re-enaoting  44  &  45  Viot. 
0.  41, 8.  34,  and  also  dealing  with 
the  yesting  of  land ;  see  Williams, 
R.  P.  192,  20th  ed. 
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continuing  trustees,  and  by  the  other  person^  if  any, 
empowered  to  appoirU  trustees,  that  declaration  shall 
have  a  similar  effect.  Such  vesting  declarations  are 
now  frequently  employed ;  but  they  are  not  applicable 
to  any  share,  stock,  annuity,  or  other  property  transfer- 
able only  in  books  kept  by  a  company  or  other  body, 
or  in  manner  prescribed  by  or  under  Act  of  Parlia- 
ment (k) ;  and  such  property  must  be  expressly  assigned 
to  the  new  and  continuing  trustees  according  to  its 
ordinary  mode  of  transfer  {I). 

It  is  not  always  possible  to  obtain  the  concurrence  Vesting 
of  a  superseded  trustee  in  transferring  stock  or  shares  stock,  &o. 
to  new  and  continuing  trustees.     To  meet  difficulties 
of  this  kind  it  is  provided  by  the  Trustee  Act,  1893  (m), 
replacing  enactments  of  the  Trustee  Acts,  1850  and 
1852  (n),  that  in  any  of  the  cases  stated  below  (o), 


(fc)  See  aide^  pp.  41,  288,  295, 
299. 

(2)  A  conyeyance  or  traosfer 
made  for  effeotuating  the  appoint- 
ment of  a  new  trustee  is  charged 
with  a  stamp  duty  of  10«. ;  stat. 
54  &  55  Vict.  c.  89,  s.  62,  re- 
placing 83  &  34  Vict.  c.  97,  s.  78 ; 
see  HadgeU  y.  The  CommissumerB 
of  Inland  Bexfenue,  3  Ex.  D.  46. 

(m)  Stat  56  &  57  Vict  c.  53, 
s.  35;  see  B.  S.  G.  Orders  LIVb, 
LV.  Rule  13a. 

(n)  Stats.  13  &  14  Yiot.  c.  60, 
BS.  22—27,  31,  35,  37 ;   15  &  16 
Vict.  c.  55,  ss,  a-6. 
(o)  (i.)  Where  the  High  Court 
appoints  or  has  appointed 
a  new  trustee ;  and 
(ii.)  Where   a    trustee    en- 
titled alone  or  jointly  with 
another  person  to  stock  or 
a  chose  in  action  : — 

(a)  is  an  infant ;  or 

(b)  is  out  of  the  jurisdic- 
tion of  the  High  Court ; 
or 

(o)  cannot  be  found ;  or 
(d)  neglects  or  refuses  to 
transfer  stock  or  reoeiye 
the   diyidonds  or   in- 

W.P.P. 


come  thereof,  or  to  sue 
for  or  recoyer  a  chose 
in  action  according  to 
the   direction   of    the 
person   absolutely   en- 
titled   thereto   for    28 
days  next  after  a  re- 
quest  in  writing   has 
been  made  to  him  by 
the  person  so  entitled 
(Re  Knox'  Tru«t«,  1895, 
2  Ch.  483) ;  or 
(e)  neglects  or  refuses  to 
transfer  stock  or  receive 
the  diyidends  or  income 
thereof  for  28  days  next 
after  an  order  of  the 
High   Court    for    that 
purpose  has  been  served 
on  him ;  or 
(iii.)  Where  it  is  uncertain 
whether  a  trustee  entitled 
alone     or    jointly     with 
another  person  to  stock  or 
a  chose  in  action  is  alive 
or  dead. 
In    this   Act   the    expression 
** trustee"  appears  to  include  a 
personal  representative  of  a  de- 
ceased person :  see  sect  50. 
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the  High  Court  may  make  an  order  vesting  the  right 
to  transfer  or  call  for  a  transfer  of  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or  recovCT 
a  chose  in  action,  in  any  such  person  as  the  Court  may 
appoint.    Where,  however,  the  order  is  consequential 
on  the  appointment  by  the  Court  of  a  new  trustee,  the 
right  shall  be  vested  in  the  persons  who,  on  the  appoint- 
ment, are  the  trustees.    And  where  the  person  whose 
right  is  dealt  with  by  the  order  was  entitled  jointly  with 
another  person,  the  right  shall  be  vested  in  that  last* 
mentioned  person  either  alone,  or  jointly  with  any  other 
person  whom  the  Court  may  appoint.    In  all  cases 
where  a  vesting  order  can  be  so  made,  the  Court  may, 
if  it  is  more  convenient,  appoint  some  proper  person  to 
make  or  join  in  making  the  transfer.    And  the  person, 
in  whom  the  right  to  transfer  or  call  for  the  transfer  of 
any  stock  is  vested  by  an  order  of  the  Court  under  this 
Act,  may  transfer  the  stock  to  himself  or  any  other 
person,  according  to  the  order  (p).    The  above  provisions 
of  the  Trustee  Act,  1893  (y),  relate  to  fully  paid  up  shares 
as  well  as  stock,  and  also  to  any  fund,  annuity,  or  security 
transferable  in  books  kept  by  any  company  or  society,  or 
by  instrument  of  transfer,  either  alone  or  accompanied  by 
other  formalities,  and  any  share  or  interest  therein  (r). 
Where  a  lunatic  is  entitled  to  any  stock  or  chose  in 
action  upon  trust,  either  alone  or  jointly  with  another, 
or  as  legal  personal  representative  of  a  deceased  person, 
the  judge  in  lunacy  is  empowered  to  make  similar 
vesting  orders  (a). 


Trustees' 
ooets  and  re- 
Bponsibilitiee. 


The  office  of  trustee  of  a  settlement  is  one  involv- 
ing great  responsibility,  and  frequently  much  trouble, 

(p)  See  Be  Gregtan,  1893,  3  stock. 
Ch.  233.  (r)  Bee  anU,  pp.  41,  288,  295, 

iq)  Stat.  66  &  57  Vict.  c.  53,  299. 
S.50.   These  proyisions  also  relate         («)  Stat  53  Vict.  c.  5,  s.  186. 

to  shares  in  ships  registered  under  See  Be  Fuller,  1900,  2  Ch.  551 ; 

the    Merchant    Shipping    Acto  cf.  Be  LangdaU,  1901,  1  Ch.  8. 
(ante^  p.  110),  as  if   they  were 
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without  any  remuneration ;  for  a  trustee  is  not  allowed 
to  make  a  profit  of  his  trust.  And  if  he  be  a  solicitor,  Solicitor  can- 
he  cannot  receive  payment  for  his  professional  trouble  professional 
incurred  in  the  business  of  the  trust  (^),  unless  he  *«>'»^l®- 
be  authorised  to  receive  such  payment  by  the  instru- 
ment creating  the  trust  (u),  or  expressly  stipulate  before 
accepting  the  office,  that  he  shall  be  permitted  to  charge 
for  his  services  (x),  or  unless  his  charges  be  voluntarily 
paid  by  the  cestui  que  trust  with  full  knowledge  that 
they  might  have  been  resisted  (y).  But  a  trustee  may 
charge  against  the  trust  property  all  costs  and  expenses 
properly  incurred  in  the  conduct  of  the  trust  (z).  And 
it  has  been  held,  that  in  the  event  of  legal  proceedings 
being  brought  against  the  trustees,  one  of  the  trustees, 
being  a  solicitor,  may  be  employed  by  his  co-trustees, 
and  may  make  the  usual  charges  against  them,  provided 
the  amount  of  the  costs  be  not  thereby  increased  (a). 
And  in  all  legal  proceedings,  to  which  a  trustee,  as 
such,  is  made  a  party,  he  is  allowed  out  of  the  trust 
estate  his  full  costs,  as  between  solicitor  and  client  (b). 
But  his  right  to  costs  may  be  forfeited  by  his  negli- 
gence or  misconduct  (c) ;  or  he  may  even  be  mswle  to 
pay  the  costs  of  the  other  parties  (d).  As  the  trustee 
has  the  legal  title  to  the  property,  he  is  often  enabled, 
if  firaudulently  inclined,  to  sell  it  or  spend  it  for  his 

(0  Moore  v.  Frowd,  3  My.  &  Hancock,  20  Ch.  D.  303,  305. 

Craig,  45;   Fraser  v.  Palmer,  4  (a)  Oradock  ▼.  Piper,  1  Mao. 

Yon.    &    OoU.    515 ;    Collins    v.  &  GorcL  664 ;  Clack  v.  Cation,  7 

Carey,  2  Beav.  128 ;  Bainbrigge  Jur.  N.  S.  441 ;  JBe  CorseUie,  31 

y.  Blair,  8  Beav.  588 ;   Todd  v.  Ch.  D.  675.    See,  however,  Lin- 

TFtJMm,  9  Bear.  486 ;  BeCorseUis,  coin  v.    Windsor,  9  Hare,  158; 

33  Ch.  D.  160;  84  Ch.  D.  675;  Lyon  v.  Baker,  5  De  Gex  &  Sm. 

see  Hx  parte  Newton,  3  De  Gex  622 ;  Broughton  y.  Broughton,  5 

&  Sm.  584.  De  Gex,  M.  &  G.  160. 

(«)  See  Be  Chappie,  27  Ch.  D.  (&)  2  Fonb.  Eq.  176.    See  also 

584.  Turner  y.  Hancock,  20  Ch.  D.  303. 

(aQ  Be  Sherwood,  3  Beav.  388 ;  (e)  CampbeU   v.    Campbell,    2 

BGQ  Moore  r.  Frovod,  3  My.  &  Cr.  My.    &    Craig,  25;   Howard  t. 

48.  Bhodes,  I  Keen,  581. 

(y)  Stance  v.  Parker,  9  Beav.  (d)  Wilson  v.  Wilson,  2  Keen, 

385.     See   Qon^  v.    Wood,  3  249;  WiUis  y.  Hiscox,  4  My.  & 

Jones  &  Lai.  678.  Craig,  197 ;  FU-min  y.  PtiJiham,  2 

(«}  See  Jessel,  M.R.,  Tum»r  v.  De  Gex  &  Sm.  99. 
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own  benefit.  It  is,  therefore,  highly  proper  that  his 
conduct  should  be  narrowly  scrutinized,  and  that 
he  should  be  invariably  punished  for  any  breach  of 
faith.  But  the  Courts  of  Equity  {e)  go  further  than 
this,  and  punish,  with  almost  equal  severity,  his  neglect 
of  duties,  which  in  many  cases  he  scarcely  knows  that 
he  has  undertaken.  Thus,  if  a  trustee,  by  his  negli- 
gence or  misplaced  confidence  in  his  co-trustee,  gives 
him  an  opportunity  to  commit  a  breach  of  trust,  of 
which  opportunity  the  co-trustee  avails  himself,  the 
innocent  trustee  will  be  made  to  replace  the  whole  of 
the  fund  abstracted  by  the  other  (/).  So,  if  the 
trustee  should  depart  from  the  letter  of  his  trust, 
as  by  investing  the  trust  fund  in  an  unauthorised 
manner  {g),  although  with  an  honest  desire  to  benefit 
the  parties  interested,  he  will  be  liable  to  make  good, 
out  of  his  own  pocket,  any  loss  which  such  departure 
may  have  occasioned  (A).  And  if,  being  ignorant  of 
law,  he  should  give  himself  up  entirely  to  his  profes- 
sional adviser,  he  may  still  sufiTer  from  the  mistake  of 
his  solicitor  or  counsel  (t) ;  and  in  such  a  case  he  will 
scarcely,  perhaps,  see  the  justice  of  the  remark  that 
he  might  (had  he  known  how)  have  chosen  a  wiser 
solicitor,  or  a  more  lecurned  counsel  (k).  In  all  ordinary 
settlements,  clauses  used  to  be  inserted  for  the  indem- 
nity and  reimbursement  of  trustees,  to  the  effect  that 

(e)  Ante,  pp.  25-27, 145—147 ;       WatU_^,    GirMuiane,    6   Bwv. 
,  B.  P. 


Willianw,  R.  F.  168  tq.,  20th  ed.        188 ;  KnoU  T.  CoUeej  16  Beav.  77  ; 
(/)  Lord   Shipbrook  v.  lAtrd      Bcbiruon  v.  jRobinton,  1  Do  O.,  H. 
Hinehifibrook,ll  Yes.  252 ;  8 R R.      &  G.  247 ;  Learoud  t.  WkUele^, 


8  R.  R.  164 ;  Hanbury  ▼.  Kirk-  Somerset,  1894, 1  Gh.  281. 

land,  8  Sim.  265;  30  R.  R.  165;  («')  WiUie  v.  HUoox,  4  My.  ft 

BoUh   Y.    Booth,  1   Boay.   125 ;  Craig,  197 ;  Angier  r.  Stannard, 

Broadhurst  t.  Balguy,  1  Toa.  ft  3  My.  ft  Keen,  566 ;  Hampehire 

Coll.  N.  G.  16;  Styles  y.  Guy,  1  Y.  Bradley,  2  CoU.  31;  BouUan 

Mac.  &  O.  422 ;  JMx  v.  Burford,  Y.  Beard,  3  De  Gex,  M.  ft  O.  608 ; 

19  BeaY.  409;  Ltnois  y.  NMb,  8  Selborne,  C,  SloU  y.  Milne,  25 

Ch.  D.  591 ;  cF.  Shej^rd  Y.  Harris,  Ch.  D.  710,  714.    See,  howeYer, 

1905,  2  Ch.  310.  Poole  y.  Pass,  1  Beay.  600  ;  Hoi- 

(g)  See  ante,  p.  380.  ford  y.  Phipps,  8  BeaY.  434 ;  4 

ih)  Driver   v.    SooU,  4  Rubs.  BeaY.  475. 

195 ;  Pride  y.  Fooks,  2  BeaY.  430 ;  (k)  3  My.  ft  KeoD,  572. 
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they  should  not  be  answerable  the  one  for  the  other  of 
them,  or  for  signing  receipts  for  the  sake  of  conformity, 
or  for  involuntary  loss  ;  and  that  they  might  reimburse 
themselves  out  of  the  trust  funds  all  costs  and  expenses 
incurred  in  relation  to  the  trust  But  these  clauses* 
though  often  very  highly  valued  by  trustees,  really 
afforded  them  little,  if  any,  further  protection  than  they 
would  have  been  entitled  to,  if  left  to  the  ordinary  rules 
of  equity  (I).  An  Act  of  1859  directed  that  these  New  enact- 
clauses  should  be  deemed  to  be  contained  in  every  in-  ™®" 
strument  creating  a  trust,  either  expressly  or  by  impli- 
cation (m) ;  and  it  has  since  become  unusual  to  insert 
them(n).  And  now  the  Trustee  Act,  1893  (o),  gives 
directly  to  every  trustee  the  same  indemnity  and  right 
to  reimbursement  as  was  given  by  implicatioix  under 
the  Act  of  1859.  The  hardship  of  the  rules  of  equity 
upon  trustees,  who  have,  without  any  dishonest  inten- 
tion, committed  a  breach  of  trust,  has  been  mitigated 
by  the  Trustee  Act,  1888  (p),  and  the  Judicial  Trustees 
Act,  1896  (y).  The  former  Act  enables  (r)  trustees  to 
plead  any  statute  of  limitation  (s),  and  where  no  statute 
of  limitation  is  applicable,  the  same  lapse  of  time  as 
would  bar  a  simple  contract  debt  (t),  as  a  bar  to  any 
action  or  proceeding  against  them,  except  where  the 

(0  Fenwick    v.    GreeweU,    10  3  &  4  WUl.  IV.  cc.  27,  42;  37  & 

Beay.  412;  Brumridge  y.  Brum-  88  Vict.  o.  57;  pott.  Part  IV.; 

ridge,  27  Beay.  5.    See  aUo  Be  Williams,  B.  P. 564  9q.,20i\i  ed. 
Speight,  Speight  v.  Gaunt,  22  Ch.  (<)  /.«.,  six  years,  as  a  rale ; 

D.  727;  9  App.  Cas.  1.  stat.  21  Jac,  J,  o.  16,  ss.  3,  17, 

(m)  Stat.  22  &  23  Vict.  o.  35,  amended  by  19  &  20  Vict  a  97, 

s.  31.  88.  10,  12;  post,  Pait  IV.;   see 

(w)  See  Davidson,  Preo.  Conv.  Be    Timmis,  1902,    1  Ch.    176. 

iii.  246—252,  721,  3rd  ed.  Such  time  runs,  to  bar  a  breach  of 

(o)  Stilt.  56  &  57  Vict.  o.  53,  trust,  against  a  married  woman 
8.  24.                                                '  entitled   in    possession   for  her 

(  p)  Stat.  51  &  52  Vict.  c.  59.  separate    nse,  whether  with  or 

Iq)  Stat  59  &  60  Vict.  o.  85,  s.  3.  without  a  restraint  upon  antici- 

(f)  Sect  8.    See  Be  Botoden^  nation  (seejxMt,  Part  III.  Ch.V.), 

45  Gb.  D.  444 ;  Be  Svaain,  1891,  but  does  not  begin  to  run  against 

3  Ch.  233 ;  Be  Somertet,  1894, 1  any  beneficiary,  unless  and  until 

Ch.  231 ;  Thome  v.  Heard,  1895,  his  or  her  interebt  shall  be  an 

A.  C.  495;   How  v.   Winterton,  interest  in  poeeetnon;  stat  51  & 

1896,  2  Ch.  626.  52  Vict.  c.  59,  s.  8  (1  6). 

(«)  See  Stats.  21  Jac.  I.  c.  16 ; 


390 


OF  PERSONAL  ESTATE  GENERALLY. 


claim  is  founded  upon  any  fraud  or  fraudulent  breach 
of  tarust,  to  which  the  trustee  was  party  or  privy,  or  is 
to  recover  trust  property,  or  the  proceeds  thereof  still 
retained  by  the  trustee,  or  previously  received  by  him 
and  converted  to  his  own  usa  And  by  another  provision 
of  the  same  Act  (u)  now  re-enacted  in  the  Trustee  Act, 
1893  (x),  where  a  trustee  commits  a  breach  of  trust  at 
the  instigation  or  request,  or  with  the  consent  in  writing 
of  a  beneficiary  (y),  the  Court  may  order  all  or  any  part 
of  the  beneficiary's  interest  in  the  trust  estate  to  be 
impounded  by  way  of  indemnity  to  the  trustee  or  his 
representatives  (z).  Under  the  Judicial  Trustees  Act, 
1896  (a),  the  Court  may  relieve  a  trustee  either  wholly 
or  partially  from  personal  liability  for  any  breach  of  trust, 
whether  committed  before  or  after  the  passing  of  the 
Act,  if  it  appear  that  he  has  acted  honestly  and  reason- 
ably, and  ought  fairly  to  be  excused  for  the  breach  of 
trust  and  for  omitting  to  obtain  the  directions  of  the 
Court  in  the  matter  in  which  he  committed  the  same. 


Application 
to  the  Court 
by  tniBtee  or 
eettui  que 
truU. 


If  questions  of  doubt  or  difficulty  arose  in  the 
execution  of  the  trusts  of  a  settlement,  either  a  trustee 
or  cestui  que  trust  might  institute  a  suit  for  the  adminis- 
tration of  the  trust  under  the  direction  of  the  Court 
of  Cliancery  (6).  The  same  right  may  still  be  asserted 
by  action  in  the  Chancery  Division ;  and  the  Court  is 
now  empowered  to  grant  relief  without  ordering  the 
administration  of   the  trust  (c).     Under   the   present 


(tt)  Stat  51  &  62  Vict.  c.  59,  a.  6. 

(«)  Stat.  56  &  57  Vict.  o.  53, 
8.45. 

(y)  See  Griffith  v.  Hughes, 
1892,  8  Cli.  105;  JRe  Somerset, 
1894,  1  Ch.  231;  Fletcher  v. 
Collif,  1905,  2  Ch.  24. 

(f)  This  maybe  done,  notwith- 
Btanding  that  the  beneficiary  be  a 
married  woman  entitled  for  her 
separate  use,  and  restrained  from 
anticipation.  See  BcUon  v. 
Curre,  1895, 1  Ch.  544;   Re  Holt, 


1897.  2  Ch.  525. 

(a)  Stat  59  &  60  Viot.  o.  35, 
8.  8;  8ee  JRe  Turner,  1897, 1  Ch. 
586;  Be  Kay,  1897,  2  Ch.  518; 
Re  Stuart,  ih.  5S3;  Re  De 
CUfford*s  Estate,  1900,2  Ch.  707; 
Chapfnan  v.  Bnnwne,  1902, 1  Ch. 
785. 

(5)  See  Lewin  on  Trusts,  808, 
809,  6th  ed. :  418  so,,  11th  ed. 

(o)  Ante,  p.  146 ;  B.  S.  C,  1883, 

der  LY.,  rule  10;  Camj^  ▼. 
GiUespie,  1900, 1  Ch.  225. 
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practice,  moreover  (d),  emy  trustee  or  cestui  que  trust 

under  any  deed  or  instrument  may  apply  by  originating 

summons  in  the   Chancery  Division  either    for    the 

administration  of  the  trust,  or  (amongst  other  matters) 

for  the  determination,  without  an  administration  of  the 

trust,  of  any  question  arising  therein.    And  under  the  5*^®^*  ^^^ 

Trustee  Act,  1893  (e\  replacing  in   this   respect  the  trasteeB. 

Trustee  Belief  Acts,  1847  and  1849  (/),  trustees,  or 

the  majority  of  trustees,  having  in  their  hands  or  under 

their  control  money  or  securities  (g)  belonging  to  a 

trust,  may  pay  the  same  into  the  High  Court,  to  be 

dealt  with  according  to  tha  orders  of  the  High  Court. 

Upon  making  such  payment  the  trustees  are  discharged 

from  their  trust,  whieh  is  then  administered  by  the 

Court.     The  jurisdiction  of  the  High  Court  for  the  County 

execution  of  trusts  and  under  the  Trustee  Act,  1893  (A),  ^'*'*^- 

is  exercisable  by  the  County  Courts  in  all  cases  where 

the  trust  estate  or  fund  does   not  exceed  500/.  in 

amount  or  value  (h). 

In  some  marriage  settlements,  in  addition  to  the  Covenante  for 
settlement  actually  made,  a  covenant  is  inserted  for  the  ^ife»g  future 
settlement  of  all  such  property  as  the  intended  wife  shall  property, 
become  entitled  to  during  the  coverture  or  marriage; 
and  in  a  marriage  settlement,  a  covenant  to  settle  the 
wife's  after-acquired  property  will,  in  the  absence  of 
expressions  showing  a  contrary  intention,  be  construed 
as  applying  only  to  property  acquired  during  the  cover- 
ture, although  it  be  not  expressly  so  limited  (/).     A 

(d)  R.  S.  C,  1883,  Order  LV.,  b.  42 ;  see  R.  S.  0.  Ordera  LIVb, 

rules   3-12.    And  under  Order  LV.,  rule  18a. 

LIVa,    any    person    interested  ( f)  Stats.  10  &  II  VicL  c.  96 ; 

under  any  deed,  will,  or  other  12  &  13  Vict.  c.  74. 

written   instrument  may  apply  (g)  Including  stocks,  funds  and 

by  originating  summons,  in  any  shares ;  see  stat.  56  &  57  Vict 


Division  of  the  High  Court,  for  c.  53,  s.  50. 

the  determination  of  any  question  (A)  Stat.  56  &  57  Vict.  o.  53, 

of  construction  arising  thereunder,  s.  46 ;  see  ante,  p.  885. 

and  for  a  declaration  or  the  righto  {h)  Stat.  51  &  52  Vict.  o.  43, 

of  the  persons  interested.  s.  67. 

(c)  Stat.  56  *;  57  Vict.  C.  53,  Q)  JDiekinton   v,  JWWtpyn,   L. 
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reversionary  interest  belonging  to  the  wife  at  the  time 
of  the  marriage  will  not  generally  be  considered  as 
bound  by  a  covenant  to  settle  her  after-tusjuired  pro- 
perty (m),  unless  it  should  fall  into  possession  during  the 
coverture  (n).  Whether  property,  to  which  the  wife  is 
entitled  in  possession  at  the  time  of  the  marriage,  is 
bound  by  such  a  covenant  is  a  question  of  intention 
often  of  some  difficulty,  to  be  determined  by  the  lan- 
guage used,  aided  by  the  context  (o).  Of  late  years  it 
has  been  usual,  in  drawing  up  an  agreement  to  settle 
projierty  of  an  intended  wife  not  specifically  dealt  with 
in  her  marriage  settlement,  to  word  the  agreement  so 
as  to  include  property,  to  which  she  may  be  entitled 
at  the  time  of  executing  the  settlement  for  any  estate 
or  interest  whatever,  as  well  as  property,  to  which  she 
may  become  entitled  during  the  continuance  of  the  in- 
tended marriage  (j>).  If  a  covenant  to  settle  the  wife's 
future  property  should  have  been  entered  into  by  the 
intended  husband  alone,  the  wife  will  not  be  bound  to 
settle  any  future  property  to  which  she  may  become 
entitled  for  her  separate  use  (9).     But  as  the  Married 


B.  8  Eq^546;  CarUr  v.  Carter, 
L.  R.  8  Eq.  551  ;  In  re  Edwardi, 
L.  R.  9  Gh.  97 ;  A;  CamjAeWs 
Polioiei,  6  Ch.  D.  686;  i2^  Cogh- 
Ian,  1894,  3  Ch.  76  ;  Davenport  y. 
Jfar«Aa/2,1902,lGh.82,85.  This 
oonstruction  wiU  not  be  applied 
where  the  husband  is  the  snr- 
Tivor;  FUher  Y.  Shirleff,  43  Ch. 
D.  290.  As  to  property  over 
whioh  the  wife  has  a  oower  of 
appointment,  see  He  &ConndU 
1903,  2  Oh.  574;  and  as  to  her 
life  interests,  see  Be  Dowding*$ 
SeUlemeni  Trutit,  1904,.  1  Ch.  441. 

(m)  In  re  Peddet^s  Settlement 
Trusts,  la.  R.  10  Eq.  585 ;  In  re 
CUnion*i  Trutt,  L.  R.  13  Eq. 
295  ;  In  re  Jone^t  WiU,  2  Ch.  D. 
862 ;  Be  MiehetVs  Truets,  9  Ch. 
D.  5 ;  JB0  Bland's  SeiUement,  1905, 
1  Ch.  24. 

(n)  Blythe  v.  Granville,  13  Sim. 
190;  Ex  parte  Blake^  16  Beav. 


463;  Areher  v.  KeUy,  1  Dr.  &  S. 
300;  tee  iZfl  Bland's  SetOement, 
nbi.  sap. 

(o)  See  Oraftey  y.  ^timpo^e, 
1  Beay.  46 ;  James  y.  Dwrani,  2 
Beav.  177 ;  Hoare  v.  Eomby,  2 
You.  &  OolL  N.  0.  121 ;  Otter  y. 
MetviU,  2  De  G.  ft  Sm.  257; 
WilUm  y.  CMvin,  8  Drew.  617 : 
Archer  y.  Kdly,  1  Draw.  &  S. 
800;  WiUiams  y.  Mercier,  10 
App.  Gas.  1. 

(p)  See  Be  MachenMs  SeUle- 
ment,  L.  B.  2  Ch.  345;  Agar  y. 
Oeorge,  2  Ch.  D.  706 ;  OornmeU  y. 
Keith,  9  Ch.  D.  767;  Sweeiapple 
y.  Eorlodc,  11  Ch.  D.  745;  Be 
Jackson's  WiU,  13  Ch.  D.  189; 
Dayidson,  Preo.  Cony.  yol.  iii. 
200,  212,  3rd  ed.  For  a  form  of 
snch  an  agreement,  see  Appendix 
Cpost. 

(p)  Douglas  y.  Oongreve,  1 
Keen,    410,    423;    Travers    y. 
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Women's  Property  Act,  1882  (r),  is  not  to  interfere 
with  any  settlement  made,  or  to  he  made,  respecting 
the  property  of  any  married  woman,  it  is  held  that  a 
husband's  covenant  to  settle  his  wife's  after-acquired 
property  contained  in  a  settlement  made  before  the  Act 
took  efl^ect,  that  is,  before  the  year  1883  (s),  will  bind 
property  to  which  the  wife  may  become  entitled  after 
the  commencement  of  the  Act,  if  such  property  be  not 
expressly  given  for  her  separate  use,  and  would  on  that 
account  have  been  bound  by  the  covenant  before  the 
Act  (t).  And  it  has  been  further  decided  that  a  similar 
covenant  contained  in  a  settlement  made  after  the  Act 
took  effect  shall  receive  the  like  construction  (t*).  If 
the  intended  wife  should  have  entered  into  an  agreement 
to  settle  her  after-acquired  property,  her  contract  will 
bind  any  property  to  which  she  may  become  entitled 
for  her  separate  use  or  as  her  separate  property  (a;), 
without  restraint  on  alienation  (y).  Since  the  Married 
Women's  Property  Act,  1882,  came  into  operation,  there 
has  been  no  occasion  for  an  intended  husband  to  enter 
into  any  covenant  of  this  kind.  If  it  be  desired  to 
include  in  a  marriage  settlement  any  property  of  the 
intended  wife,   which  is  not  specifically   dealt  ^ith 

TraveT9,  2  BeaT.  179 ;  Drury  y.  D.  195 ;  Re  Whitdker,  34  Ch.  D. 

8coU,  4  Ton.  k  GoU.  264;  Bami-  227;  Haneoch  y.  Hanooek,  38  Ch. 

den  y.  Bmith,  2  Drew.  298  ;  Ham^  D.  78. 

mond  y.  Hanmoml,  16  Beay.  29;  (u)  BuMandy.  Buehland,  1900, 

Young  y.  Smith,  85    Beay.    87.  2  Ch.  534. 

See  also  Butcher  y.  Butcher,  14  (x)  Re  AUnuU,  Pott  y.  Bra8$ey, 

Beay.  222;  Cramer  y.  Moore,  3  22    Oh.    D.    275;    SckolJUld   y. 

Bm.  &  Giff.  141 ;  Qrey  y.  SluaH,  Spooner,  26  Ch.  D.   94 ;  Re  De 

2  Giff.  398;  BrookM  y.  KHth,  1  Ro$*  Trwt,  31  Ch.  D.  81.    As  to 

Drew.    &    S.    462 ;    Coventry  y.  the  effect  of  such  bq  agreement 

GbMn<fjf,  32Beay.  612;  Re  Main-  when  the  intended  wife  is   an 

foanWs  Settlement,  L.  R.  2  Eq.  infant,  see  Ch.  V.,  po/tt. 

487;  Clampbell  y.  Bainbridge,  L.  (y)  Re  Currey,  32  Ch.  D.  861. 

H.  0  "Bq.  269 ;  Datoee  y.  Tredwell,  And   investments  of  income,  to 

18  Ch.  D.  354 ;  Re  De  Roa*  Trust,  which  a  wife  may  become  entitled 

31  Ch.  D.  81;   Re  Smith,  1900,  for  her  separate  nse  without  power 

W.  N.  75.  of  anticipation,  will  not  be  bound 

>)  Stat  45  &  46  Vict.  o.  75,  by  such  a  ooyenant;  Finlay  y. 


8.19 


9.  Darling,  1897,    1    Ch.    719;  Re 

(f)  Soot.  25.  Clutterluck's  Settlement,  1905,  1 

(0  Re  Stonor*8  Tru9t$,  24  Ch.      Ch.  200. 
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therein,  it  is  now  proper  that  she  should  herself  enter 
into  the  covenant  for  settlement;  and  it  is  sufficient 
for  her  to  contract  alone  (:;). 


GoYenants  to 
settle  hus- 
band's pro- 
perty.. 


Occasionally  covenants  are  unadvisedly  entered  into 
by  the  intended  husband  to  settle  on  his  children,  or  to 
leave  to  them  by  his  will,  all  the  property  that  he  may 
acquire  during  the  coverture,  or  all  his  property  gene- 
rally (a).  So  a  father  may  covenant,  on  the  marriage 
of  his  daughter,  to  leave  to  her  as  great  a  share  in  his 
property  as  to  any  of  his  other  children  (i).  These 
covenants  will  be  enforced  in  equity;  but  from  their 
vague  and  uncertain  character  they  are  likely  to  lead 
to  much  litigation.  A  covenant  to  settle  property  of  a 
given  value,  when  no  time  is  limited  for  its  performance, 
creates  no  lien  on  any  of  the  property  of  the  cove- 
nantor (0).  And  it  appears  to  be  now  settled,  contrary 
to  what  was  before  supposed  to  be  the  law,  that  no  lien 
is  created  whether  a  time  for  the  performance  of  the 
covenant  be  specified  or  not  (d). 


iCarriage  Marriage,  as  we  have  seen  (e),  is  a  valuable  considera- 

settlement       ^{qj^^    Every  settlement,  therefore,  made  by  parties  of 

as  a  purcliafle.  full  age,  previously  to  and  in  consideration  of  marriage, 

or  made  subsequently  to  marriage  in  pursuance  of 

written  articles  (/),  stands  on  the  footing  of  a  purchase, 

and  has  equal  validity.     But  by  the  Bankruptcy  Act, 


(s)  See  Williams*  Conyeyano- 
ing  Statutes,  418, 510. 

(a)  LewU  t.  Madoeki,  17  Yes. 
48 ;  7  K.  B.  10;  Needham  v.  SmUh, 
4  Ross.  818;  28  K.  B.  107;  Need- 
ham  V.  Kirkham,  3  B.  ft  Aid.  581 ; 
see  28  B.  B.  108,  Hardy  y.  Qreen, 
12  Beav.  182;  Se  Turcan,  40  Gh. 
D.  5 ;  ^«  Beis,  1904,  2  K.  B.  709. 
See  ante,  p.  98,  and  note  (0* 

(h)  WUii$  y.  Black,  4  Baw. 
170:  Clegg  y.  CUgg,  2  Bum.  ft 
My.  570;  Eardley  y.  Own,  10 
Beay.  572 ;  Jotiea  y.  Bnv,  7  Hare, 


267;  9  0.  B.  1.     Bee  PUp  T. 
AmeoUi,  17  W.  B.  703. 

(«)  Fremmmlt  y.  Jkdin,  1  P. 
Wms.  429;  BmrinaUm  y.  Amuw, 

3  You.  ft  ColL  884. 

(d)  MaminaUm  y.  K&n^  2  De 
Gex  ft  J.  2$nB,  explaining  JZotiif 
dai  y.  Brearty,  2  Vem.  482;  and 
questioning  Wdtedeuy.  WeOeaUy, 

4  My.  ft  Cr.  561,  581. 
(«)  ilfife,  p.  166. 

(/)  Stat.  29  Oar.  U.  o.  3,  a.  4. 
See  ani6y  p.  168. 
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1883  iff),  as  we  have  seen  (A),  any  covenant  or  contract 
made  in  consideration  of  marriage,  for  the  future 
settlement  on  or  for  the  settlor's  wife  or  children  of 
any  money  or  property  wherein  he  had  not  at  the  date 
of  his  marriage  any  estate  or  interest,  whether  vested 
or  contingent,  in  possession  or  remainder,  and  not  being 
money  or  property  of  or  in  right  of  his  wife,  shall,  on 
his  becoming  bankrupt  before  the  property  or  money 
has  been  actually  transferred  or  paid  pursuant  to  the 
contract  or  covenant,  be  void  against  the  trustee  in  the 
bankruptcy.  A  voluntary  settlement  is  liable  to  be  Voluntary 
defeated  by  the  creditors  of  the  settlor,  if  he  was  so  ^jj  m^""* 
much  indebted  at  the  time  as  to  bring  the  settlement  againat 
within  the  provisions  of  the  statute  of  the  13th  of 
Elizabeth  (i)  already  noticed  (A),  by  which  the  aliena- 
tion of  goods  and  chattels  made  for  the  purpose  of 
delaying,  hindering  or  defrauding  creditors,  is  rendered 
void  as  against  them.  For  although  by  the  phrase 
"goods  and  chattels"  was  intended  only  such  personal 
property  as  could  be  taken  by  the  sheriflf  under  an 
execution  on  a  judgment  (Z),  yet  as  almost  all  kinds  of 
personal  property  may  now  be  taken  in  execution  (m), 
or  charged  with  the  payment  of  judgment  debts  {n\ 
all  such  property  is  now  within  the  compass  of  the 
statute  (o).  As  we  have  seen,  the  Bankruptcy  Act,  Bankraptoy. 
1883  {p)y  contains  provisions,  under  which  a  voluntary 
settlement  of  any  property  (y)  may  become  void,  in  the 

(g)  Stat.  46  &  47  Vict.  o.  52,  (m)  Stat.  1  ft  2  Viot.  o.  110, 

8.  47,  snb-B.  2.  s.  12.    See  aide,  p.  228. 

W  AnU,  p.  269.  (n)  Stats.  1  ft  2  Vict.  o.  110, 

(0  Stot  13  SUi.  c.  5 ;  Skarf  a.  14 ;  3  ft  4  Vict.  o.  82,  8.  1 ; 


▼.  &>tt%,  1  Mao.  ft  Gold.  364 ;  anU,  pp.  291,  295,  311. 
Freeman  T.  Pope,  L.  R.  9  £q.  (o)  See  Edioarde  Y. 
206,  afflnned  L.  B.  5  Gh.  538;     Q.  B.  88:  Barraek  y,  M'CuUoeh, 


Maekay  y.  Douglae,  L.  B.  14  Eq.  8  K.  ft  J.  1 10 ;  Jenkyn  v.  Vaughan, 

106  :  Ex  parte  Bueedl,  Be  Butter-  3  Drew.  419 ;  Re  Moual,  1899,  1 

worth,  19  Gh.  D.5SS;  Be  Bidler,  Gh.  131 ;  Edmunds  t.  Edmunds, 

22  Ch.    D.    74.    See    Ex   parte  1904,  P.  362. 

Mereier,  17  Q.  B.  D.  290;  Ifo  (p)  Stat.  46  ft  47  Vict  o.  52, 

Lane  Fox,  1900,  2  Q.  B.  608.  8.  47,  ante,  p.  268. 

(k)  Ante,  p.  106.  (g)  See  8eot.  168,  ante,  p.  255, 

(0  Bims  y.  Thomas,  2  A.  ft  E. 
586.    Seeafi(#^pp.99,ii.(/X228. 


n.(J). 
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event  of  the  subsequent  bankruptcy  of  the  settlor,  as 
Married  against  the  trustee  in  the  bankruptcy.    It  is  provided 

by  the  Married  Women's  Property  Act,  1882  (r),  that 
no  settlement  or  agreement  for  a  settlement,  whether 
made  before  or  after  marriage,  respecting  the  property 
of  any  married  woman,  shall  have  any  greater  force  or 
validity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or 
entered  into  by  a  man  would  have  against  his  creditors. 

Gift  of  chofiM  The  settlement  or  conveyance  without  valuable  con- 
10  action.  sideration  of  choses  in  action  is  governed  by  the  follow- 
ing rules : — If  the  thing  intended  to  be  settled  or  given 
be  a  legal  chose  in  action  capable  by  statute  of  transfer 
at  law  («),  the  settlor  or  donor  may  either  do  what  is 
necessary  in  order  to  transfer  the  thing  at  law  to  the 
trustee  of  the  settlement  or  the  donee,  or  he  may, 
without  effecting  any  such  transfer,  make  a  declaration 
of  trust  in  favour  of  the  proposed  beneficiaries.  But 
he  must  do  either  the  one  or  the  other ;  an  attempted 
but  ineffectual  transfer  at  law  will  not  be  supported  in 
Gift  of  a  equity  as  a  declaration  of  trust  (t).  Thus  a  debt  cannot 
be  validly  assigned,  without  valuable  consideration,  by 
word  of  mouth  only  («),  or  in  case  of  a  debt  secured  by 
bond  or  covenant  by  delivery  of  the  deed  together  with 
an  oral  or  even  a  written  expression  of  the  intention  of 
gift  (a;):  but  it  must  be  duly  assigned  as  required  by 

(r)  Stat  45  ft  46  Yiot.  o.  75,  wae  oreatcd  by  deed.    See  I^win 

8.   19;   WilliamB*    C^nyeyancing  on  Tmets,  G2,  63,  6ih  ed.,  71— -73, 

Statutes,  447.  11th  ed.;    Re  Patrick,  1891,    1 

(ff)  DeciBions  were  conflicting  Ch.  82. 

as  to  the  means  of  yoluntarily  (t)  MUroy  ?.  Lord,  4  De  G.,  F. 

transferring  a    legal    choeo    in  ft  J.  264 ;  jkiokardi  v.  IMhridge, 

action  incapable  of  transfer  at  L.  B.  18  Eq.  11 ;  Moore  v.  Moore, 

law,  as  a    debt    formerly  was ;  t5.  474. 

anle,  p.  30.     But  the  authority  (u)  Flower's  OSom,  Noy,  67;  of. 

wbidi  ultimately  prevailed  was  ante,  p.  35,  n.  (m). 

in  favour  of  the  validity  of  a  (as)  Edwards  v.  Jomee,  1  My.  ft 

gratuitous  assignment  by  means  Or.  226;  Re  Richardson,  30  Gh. 

of  a  power  of  attorney  {flnte,  p.  D.  396. 
33),  at  least  where  such  power 


debt; 


OF  SETTLEMENTS  OF  PERSONAL  PROPERTY. 


397 


the  Judicature  Act  of  1873  in  order  to  vest  the  legal 

right  of  action  in  tlie  assignee  (y).     So  also  the  gift 

of  a  policy  of  insurance  does  not  transfer  the  benefit 

of  the  contract  of  insurance  to  the  donee  (z).    But 

all  negotiable  securities  transferable  by  delivery  may,  Of  negotiable 

like  choses  in  possession  (a),  be  well  assigned  without  "®®'*'^^*®"' 

valuable  consideration  by  delivery  to  the  donee  (J). 

Thus  if  one  deliver  over  without  valuable  consideration 

a  bill,  cheque,  or  note  made  or  drawn  by  another  and 

payable  to  bearer  or  payable  to  order  and  duly  endorsed, 

the  gift  is  complete  and  irrevocable.     But  a  cheque  Cheques. 

drawn  by  a  man  on  his  own  banker  is  regarded  as  being 

only  an  order  for  payment  of  money ;  and  the  gift  of 

such  a  cheque  is  not  in  general  complete  until  it  is 

acted  upon  and  the  money  drawn  out  (c) :  though  if  the 

cheque  be  negotiated,  the  donor  must  pay(rf).     So  if 

one  give  his  own  promissory  note,  the  donee  cannot 

recover  thereon  for  want  of  valuable  consideration  :  but 

a  holder  in  due  course  may  («).    Again,  if  one  intend 

to  give  or  settle  without  valuable  consideration  any 

stock  or  shares  standing  in  his  own  name,  he  must  Giftofetook 

or  shares. 


(y)  AnU,  pp.  37,  88 ;  Lee  Y. 
MoQraiK  10  L.  R.  Ir.  813.  See 
Me  Qriffin,  1899,  1  Ch.  408,  in 
which  case  it  may  be  doubted 
whether  the  aesigiunent  would 
haye  been  valid  withoat  the 
appointment  of  the  donee  as  the 
donor's  executor.  It  is  thought 
that  a  debt  may  be  well  trans- 
ferred by  a  parol  agreement 
between  creditor,  debtor  and 
donee,  that  the  debtor  sbaU  pay 
the  donee  instead  of  the  creditor, 
but  in  such  a  ease  there  is  a  true 
noTation ;  anle^  p.  81 ;  and  the 
element  of  valuable  consideration 
is  present  in  the  debtor's  consent 
to  be  bound  to  the  doDee  instead 
of  to  the  original  creditor,  and 
the  creditor's  relinquishment  of 
his  right  of  action. 

(s)  Hovoe$  V.  Prudndial  Amut- 
anee  Co.,  49  L.  T.  N.  S.  138 ;  see 
arUe,  pp.  278  sq.    But  the  gratui- 


tous assignment  by  deed,  con- 
taining a  power  of  attorney,  of  the 
benefit  of  such  a  policy  was  valid 
under  the  old  law:  Pearson  v. 
Amicable  Assuranoe  Office,  27 
Beav.  229:  and  see  Be  King,  14 
Ch.  D.  179. 

(a)  Ante,  p.  66. 

(6)  Langlty  v.  Thomas,  26  L. 
J.  N.  S.  Ch.  609;  McCulloeh  v. 
Bland,  2  Giff.  428;  see  Tnmmer 
V.  Danhy,  25  L.  J.  N.  S.  Ch.  424. 

(e)  See  HewiU  v.  Kaye,  L.  B. 
6Eq.  198;  Bromley  v.  Brunion, 
ib.  275 :  lie  Beak's  EstaU,  L.  R. 
13  Eq.  489 ;  Clement  v.  Cheesman, 
27  Ch.  D.  631,  632. 

(d)  Sec  TaU  v.  Hilhert,  2  Yes. 
jun.  Ill,  115,118;  2  R.  R.  175; 
BoUs  V  Fearoe,  6  Ch.  D.  730; 
anU,  p.  190. 

(a)  See  ante,  pp.  165  sq.,  190, 
191. 
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either  duly  transfer  or  make  a  declaration  oi  trust 
with  regard  to  the  same;  an  attempted  assignment 
lacking  some  requisite  of  l^al  transfer  (as  transfer  in 
the  bank  books  of  government  stock  or  registration  in 
the  case  of  shares  (/) )  will  be  ineffectual,  even  though 
Of  equitable  made  by  deed  (g).  If  the  chose  in  action  intended 
Mti^.  ^  ^  given  or  settled  without  valuable  consideration 

be  equitable  only,  as  stock  standing  in  the  name  of  a 
trustee  for  the  donor  or  an  unpaid  legacy,  it  may  be 
transferred  either  by  a  direct  assignment  thereof  to  the 
donee  or  trustee  of  the  settlement,  or  by  a  declaration 
of  trust  on  the  part  of  the  donor,  or  by  a  direction  given 
to  the  trustee  for  the  donor  that  he  shall  thenceforth 
hold  the  property  for  the  benefit  of  the  donee  (A).  It  is 
now  settled,  after  considerable  conflict  of  opinion  (A), 
that  an  equitable  chose  in  action  may  be  effectually 
transferred  by  an  assignment  thereof,  though  made 
without  valuable  consideration  (t) ;  and  that  such 
an  assignment  is  complete,  as  against  the  assignor, 
although  no  notice  of  the  assignment  be  given  to  the 
trustee  (f).  In  all  the  cases  in  which  this  doctrine  was 
established  the  assignment  was  made  by  deed ;  but  the 
rule  so  laid  down  was  not  in  any  way  founded  upon 
the  irrevocable  nature  of  a  deed ;  it  was  rested  upon  the 
principle  of  equity  which  allowed  the  free  alienation 
of  equitable  interests  (A;).  And  as  there  is  no  rule  of 
modem  equity  requiring  the  formality  of  a  deed  for  the 
alienation  of  such  interests  (l),  it  appears  that  a  gratui- 
tous assignment  of  an  equitable  chose  in  action  may  well 

(/)  AnU,  pp.  288, 295, 299, 307.  G.,  M.  &  0. 176. 

ig)  DtUon  Y.  Coppin,  4  My.  ft  (/}  J)onaid$on    v.    Donald^on^ 

Cr.  647;  Searle  t.  Law,  15  Sim.  Kay,  711;  GObeH  v.  Overton,  2 

95;  Beech  y.  Keep,  18  Beav.  285;  H.  ft  M.  110;  lU  Wi^e  Truete, 

Peekham  v.  Taylor,  31  Beav.  250 ;  2  De  O.,  J.  ft  S.  365 ;  Re  Pairiek, 

MUroy  y.  Lord,  4  De  G.,  F.  ft  J.  1891,  1  Ch.  82 ;  ante,  p.  35,  and 


264.  n.  («). 

(]k)  Lewin  on  Trueto,  60,  61,         (k)  il.  _,^ 

63—65,  6th  ed. ;  68,  69,  74—76,         (/)  Bee  WilliamB,  B.  P. 


ih)  Lewin  on  Trusts,  60,  61,  (k)  Anie^p-  85. 

..3—65,  6th  ed. ;  68,  69,  74—76,  (/)  Bee  Williani 

11th  ed.  186, 187, 20th  ed. 

(0  Keheunch  y.  Manning,  1  Be 
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be  made  without  deed(m).    As  we  have  Beeii(w),  the 
Statute  of  Frauds  (o)  requires  all  assignments  of  any 
trust  to  be  in  writing  signed  by  the  assignor  or  by  will, 
and  makes  no  mention  of  any  exception  in  the  case  of 
chattels:  but  some  consider  that  this  enactment  only 
applies  to  trusts  of  lands  (jp).    An  intention  of  present 
assignment  must  be  expressed  in  order  to  constitute 
a  gratuitous  transfer  of  an  equitable  chose  in  action ; 
for  a  Court  of  Equity  will  not  enforce  the  specific 
performance  of  a  gratuitous  promise  or  agreement  to 
convey  any  property,  even  though  made  by  deed(y). 
There  is  no  doubt  that  a  declaration  of  trust  of  any 
chattels  personal  may  be  well  made  by  parol  (r).    And 
a  direction  to  a  trustee  of  chattels  personal  by  his 
cestui  que  trust  to  hold  for  the  benefit  of  another  may 
be  given  either  in  writing  or  by  word  of  mouth,  and 
by  the  authority  of  the  cestui  que  trust  as  well  as  by 
himself  personally  («).    In  practice,  where  the  parties 
are  acting  under  legal  advice,  voluntary  settlements  are 
effected  by  deed  as  well  as  settlements  on  marriage: 
but  if  the  property  intended  to  be  settled  consist  of 
stock  or  shares,  the  same  is  duly  vested  in  the  trustees 
of  the  settlement  by  the  appropriate  method  of  legal 
transfer,  independently  of  the  deed  of  settlement,  and 
the  trusts  only,  on  which  the  trustees  are  to  hold  the 
same,  are  deckred  by  the  deed.    If  an  equitable  chose 
in  action  be  settled,  it  is  directly  assigned  to  the 
trustees  by  the  deed  of  settlement  (t).    It  may  be  noted  i^eaulting 
here  that  if  one  transfer  any  property,  such  as  stock  or  trust. 

(m)  See  Bs  King,  14   Ch.  D.  656,  662;  6  B.  B.  19;  Be  Xuoam 

179 ;  Harding  v.  Harding,  17  Q.  45  Ch.  D.  470 ;  Re  EUenborough, 

B.  D.  442;   Be  QHffln,  1899,   1  1903, 1  Ch.  697. 

Ch.  408;  WiUiam  Brandos  8on$  (r)  AnU,  p.  26. 

A  Co.  T.  Dunlop  Buhber  Co.,  1905,  (s)  BenJtUu    i.     Mackay,     15 

A.  C.  454,  461,  462.  Beay.  12  ;  BoberU  y.  Boberts,  11 

n)  Ante,  p.  91.  Jur.  N.  S.  992, 12  Jur.  N.  S.  971 ; 

p)  Stat.  29  Car.  IL  c.  3,  8.  9.  Harding  v.  Harding,  17  Q.  B.  D. 


I 


j>}  See  1  Sand.  Ubob,  815,  4th  442. 

ed.»  843, 5th  ed.  Lewin  on  Tmsts,  (I)  See  for  examples  the  pre- 

573,  6th  ed.,  869, 11th  ed.  cedent   given   in   Appendix  C, 

(q)  miton  Y.  mi9on,  6  Ves.  pott. 
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shares,  into  the  name  of  another  without  valuable  con- 
sideration and  no  intention  of  gift  be  expressed  or  can 
be  inferred  from  the  circumstances  of  the  case,  a  trust 
will  result  in  favour  of  the  transferor  (u).  And  if  one 
purchase  stock  or  shares  in  the  name  of  another,  a 
trust  will  result  in  favour  of  the  purchaser,  unless  the 
nominee  were  his  wife  or  child  or  one  to  whom  he 
stood  in  loco  parentis,  when  a  presumption  (which  may 
be  rebutted  by  evidence  to  the  contrary)  arises  that  the 
purchase  was  intended  for  the  other's  advancement  (x). 


Voluntary 
Betilement 
binding  on 
the  BoUlor. 


Although  a  voluntary  settlement  may  be  defeated  as 
above  mentioned  by  creditors,  yet,  when  once  completed, 
it  is  binding  on  the  settlor,  who  cannot  by  any  means 
undo  it(y).  Thus,  in  one  case  (2),  a  maiden  lady  not 
immediately  contemplating  marriage,  but  thinking  such 
an  event  possible,  transferred  a  sum  of  stock  into  the 
names  of  trustees  in  trust  for  herself  until  she  should 
marry,  and,  after  her  marriage,  in  trust  for  her  separate 
use  for  her  life,  free  from  the  control  of  any  person  or 
persons  with  whom  she  might  intermarry,  and,  after 
her  decease,  upon  trusts  for  the  benefit  of  any  such 
husband,  and  her  child  or  children  by  any  husband  or 
husbands.  She  afterwards,  being  still  unmarried,  filed 
a  bill  in  Chancery,  praying  that  the  settlement  might 
be  delivered  up  to  her  to  be  cancelled,  and  that  the 
stock  might  be  ordered  to  be  re-transferred  by  the 


(tt)  See  Ge&rqe  v.  Boward,  7 
Price,  646;  21  K.  R.  775 ;  Bat- 
iione  V.  Salter,  L.  R.  19  Eq.  250, 
10  Ch.  431 ;  Fowk€9  v.  Pa^coe, 
L.  R.  10  Oh.  843. 

(x)  Lewin  on  Trubts,  126, 128, 
144,  145,  151  aq.,  6th  ed. ;  158, 
161,  178.  179,  186  «g.,  11th  ed.; 
Re  Policy  (No.  6402)  of  SeoUifh 
Equitable  Life  Atturance  Society, 
1902,  iCh.  282. 

(y)  Elli$on  v.  EViton,  6  Vee. 
656;  6  R.  R.  19;  Edvarda  v. 
Jonei,  1  My.   &  Cr.  226;  Newton 


T.  Atkewy  11  BeaT.  145 ;  Kehewich 
T.  Manning,  1  De  Gex,  M.  &  G. 
176 ;  Bentley  y.  Maekay,  15  Beav. 
12;  Bridge  v.  Bridge,  16  Bear. 
315;  Be  Way'e  Trtut8,2  De  Gex, 
J.  &  8. 365 ;  Paul  y.  Paul,  19  Ch. 
D.  47.  20  Ch.  D.  742 ;  Mallott  ▼. 
Wilton,  1903,  2  Ch.  494. 

(«)  Bill  V.  Cureton,  2  My.  & 
Keen,  503;  89  R.R.  258.  See  also 
Petre  y.  Etpinaeie,  2  My.  &  Keen, 
496;  39  R.  R.  254  ;  M*DonneU  y 
Heeilrige,  16  Beav.  346 ;  Donald- 
eon  V.  Donaldeon,  Kay,  711. 
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trustees.  But  the  Court  held  that  she  was  bound  by 
the  settlement  she  had  made,  and  was  not  entitled  to 
any  assistance  to  release  her  from  it.  It  is,  however,  Power  of 
the  duty  of  every  solicitor  who  prepares  a  voluntary  "^©voo^tion- 
settlement  to  suggest  the  insertion  of  a  power  of 
revocation  (a).  And  in  some  cases  the  Court  of 
Chancery  has  set  aside  voluntary  settlements  irrevocably 
made  in  ignorance  that  such  a  power  might  have  been 
inserted  (b).  But  the  absence  of  a  power  of  revocation 
is  not  of  itself  a  groimd  upon  which  the  Court  will  set 
aside  a  voluntary  settlement.  In  order  to  avoid  such  a 
settlement,  it  must  be  shown  that,  when  the  settlor 
executed  it,  he  did  not  imderstand  what  its  effect  would 
be  (c). 

If  the  object  of  the  settlor  is  merely  his  own  benefit  Settlement 

or  convenience,  the  settlement  will  be  revocable  by  ^?L"ti^^^! 

"^    own  benefit 

him  at  his  pleasure.    Thus,  where  a  man,  without  any  revocable  by 

communication  with  his  creditors,  puts  property  into    ^^' 

the  hands  of  trustees  for  the  purpose  of  paying  his 

debts,  his  object  is  said  to  be,  not  to  benefit  his  creditors, 

but  to  benefit  himself  by  the  payment  of  his  debts  (d). 

He  may  accordingly  revoke  the  trust  thus  created  (e), 

so  long  as  the  creditors  remain  in  ignorance  of  it(/). 

(a)  See  Powell  v.  Powell,  1900,  («)  Oarrard  t.  Lord  Lauder- 

1  Gh.  248.  Bat  it  ebould  be  da<0, 3  Sim.  1 ;  80  B.  K.  105 ;  Jcton 
noted  that  the  insertion  of  a  v.  Woodgate,  2  My.  &  Keen,  492 ; 
power  of  revocation  makes  the  89  B.  B.  258;  Iiaven»haw  y. 
property  settled  liable  to  estate  EoUier^  7  Sim.  8 ;  40  B.  B.  57 ; 
duty  on  the  settlor's  death  ;  see  Law  t.  Bagwell,  4  Dru.  &  Warren, 
po9l,  pp.  404, 405.  898 ;  Smith  y.  Keating,  6  G.  B. 

(6)  See    PhiUipe  ▼.  Mullinge,  136 ;    Driver  v.  MawdeeUy,  16 

L.  B.  7  Gh.  244,  247;   Hall  y.  Sim.    511;    Johne    v.    Jamee,    8 

HdO,  L.  B.  8  Gh.  430, 436--438.  Ch.  D.  744 ;  ite  Ashbif,  1892,  1 

(c)  See  Phillips    v.   MuUinge,  Q.  B.  872;  ^.v.  fiiimp*w,  1904, 
L.  B.  7  Gh.  244,  246;   HaU  v.  2  K.  B.  89. 

fiaZi,  L.B.8Ch.  430, 438 ;  ITcnry  (f)  Browne    y.    Cavendieh,  1 

y.  Armstrong,  18   Gh.   D.  668;  Jo.  &  Lat.  606,  685;  Griffith  v. 

Button  V.  Thompson,  23  Gh.  D.  12»c/pe<fo,  7  Hare,  299,  307 ;    Mao- 

278.  Mnnon  y.  Stewart,  1  Sim.  N.  G. 

(d)  Per  Sir  G.  Pepys,  M.B.,  76,89,90;  Harland  Y,Binks,15 

2  My.  &  Keen,  511;  cited  by  Q.  B.  713;  Smith  v.  Hurst,  10 
Winam,  V.-G,  in  Hughes  v.  Hare,  30.  Bat  see  Comthwaite 
StMe,  1  Hare,  479.  y.  Frith,  4  De  Oex  &  Sm.  552. 

W.P.P.  26 
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This  rule^  however,  though  well  established,  seems  to 
attribute  to  debtors  a  somewhat  light  estimation  of  the 
claims  of  their  creditors ;  and  there  appears  to  be  no 
disposition  in  the  Courts  to  extend  it(y). 


YoluntAry 
aettlements 
of  personal 
estate  never 
yoid  against 
subsequent 
purchasers. 


The  statute  of  Elizabeth  (A),  under  wliich  voluntary 
settlements  of  lands  and  other  hereditaments  were 
formerly  held  void  as  against  subsequent  purchasers 
for  valuable  consideration,  though  it  extended  to 
chattels  real(i)  did  not  apply  to  purely  personal 
estate  (k).  A  voluntary  settlement  of  personal  estate, 
therefore,  could  never  be  defeated  by  a  subsequent  sale 
of  the  property  by  the  settlor. 


stamps  on 
settlements. 


Policy  of 
assurance. 


Settlements,  whether  voluntary  or  upon  valuable 
other  than  pecuniary  consideration,  of  any  definite  and 
certain  principal  sum  of  money  (/),  or  any  definite  and 
certain  amount  of  stock  (m),  or  any  security,  are  now 
liable  to  an  flk2  valorem  duty  of  one-fourth  per  cent.,  or 
5«.  per  100?.  on  the  amount  or  value  of  the  property 
settled  (n).  The  duty  on  the  settlement  of  money 
secured  by  a  policy  of  assurance  is  now  charged  on  the 
sum  secured;  but  if  there  be  no  provision  made  for 
keeping  up  such  policy,  then  the  ad  valorem  duty  is 
chargeable  only  on  the  value  of  the  policy  at  the  date 
of  the  settlement  (o). 


(g)  See   Wilding  v.  Bi6hard9, 

1  doll.  661 ;  8immond$  t.  PdOes, 

2  Jo.  &  Lat.  489;    Kirtoan  y. 
Daniel,  5  Hare,  498,  499—501. 

(h)  Stat.  27  Eli«.  c.  4;  WU- 
Uams,  R.  P.  77,  20th  ed. 

(0  Co.  Litt.  3  b ;  6  Bep.  72. 

(k)  2  My.  &  Keen,  512. 

(Z)  Whether  expressed  in  Brit- 
ish, foreign  or  oolonial  currency. 

(m)  Including  any  share  in  any 
stoics  or  fhnds  transferable  at  the 
Banks  of  England  or  Ireland,  and 
India  promissory  notes,  and  any 
share  in  the  stocks  or  funds  of 
any  foreign  or  oolonial  state  or 


goTemment^  or  in  the  capital 
stock  or  funded  debt  of  any 
County  Council,  corporation, 
company  or  society  in  the  United 
Kingdom,  or  of  any  foreign  or 
oolonial  corporation,  company  or 
society. 

(n)  Stat.  54  &  55  Vict,  a  89, 
ss.  1, 122  and  First  Schedule,  re- 
placing 38  ft  34  YioL  c.  97, 
ss.  2,  pars.  (8),  (9),  8 :  OnOowY. 
Commiaionen  of  InUmd  Revenue, 
1891, 1  Q.  B.  239. 

(o)  Stat.  54  ft  55  Vict.  o.  39, 
s.  104,  replacing  33  ft  34  Vict 
o.  97,  s.  124. 
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By  the  Succession  Duty  Act,  1853  (p),  a  duty,  called  Suooession 
succession  duty,  ,was  made  payable  in  respect  of  the  ^  ^' 
succession  on  death  on  or  after  the  19th  of  May,  1853,  to 
the  beneficial  interest  in  any  real  or  personal  property, 
or  the  income  thereof,  either  by  virtue  of  any  disposi- 
tion of  the  property,  or  on  devolution  by  law :  except 
where  legacy  duty  was  already  chargeable  in  respect  of 
the  succession  (j).  This  duty  is  charged  at  the  same 
rates  as  legacy  duty(7*),  according  to  the  degree  of 
relationship  between  the  successor  and  his  predecessor 
in  the  interest  to  which  he  has  succeeded  (s) ;  and,  in 
the  case  of  succession  to  an  absolute  interest  in  per- 
sonalty, on  the  principal  value  thereof  (0*  It  is  a  debt 
due  to  the  Crown  from  the  successor,  and  is  a  first 
charge  on  his  interest  in  any  personal  property  (other 
than  leaseholds)  in  respect  of  which  the  duty  is 
assessed,  while  the  property  remains  in  the  ownership 
or  control  of  the  successor  or  any  trustee  for  him  or  of 
his  guardian  or  committee,  or  of  the  husband  of  any 
wife  who  is  the  successor  (ti).  Besides  the  successor, 
the  following  persons  are  personally  accountable  to  the 
Crown  for  succession  duty,  but  to  the  extent  only  of 
the  property  or  funds  actually  received  or  disposed  of 
by  them  respectively ;  that  is  to  say,  every  trustee, 
guardian,  committee,  or  husband  in  whom  respeotirely 
any  property,  or  the  management  of  any  property, 
subject  to  such  duty,  is  vested,  and  every  person  in 
whom  the  same  is  vested  by  alienation  or  other  deriva- 
tive title  at  the  time  of  the  succession  becoming  an 
interest  in  possession  (re).  Succession  duty,  therefore, 
becomes  payable  on  the  death  of  any  person  taking 
a  life  interest  under  a  settlement  made  inter  vivos  of 
any  personal  estate,  as  on  the  death  of  a  tenant  for  life 

( »)  Stat.  16  &  17  Vict.  o.  51,       tions ;  see  potty  Port  lU.,  Ch.  iii. 
,  10,  54.  (f)  Sect.  10. 


Sect.  18;    aee  po$l,  Part  (0  Sect.  82. 

.  Ghs.  iii.,  iy.  (u)  Sect.  42. 

(r)  And  with  the  same  exemp-  (as)  Sect.  44. 
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of  lands  {y).    But  no  saccession  duty  is  now  payable 
on  account  of  a  succession  from  any  lineal  ancestor  or 
descendant  in  respect  of  any  property  upon  which  estate 
.  duty  has  been  paid  («). 

Eatate  duty.  g^^^  ^^^  ^^  imposed  by  the  Finance  Act,  1894  (a), 
on  the  principal  value  (6)  of  all  property,  real  or  per- 
sonal, settled  or  not  settled,  which  passes  on  the  death 
of  any  person  dying  after  the  1st  of  August,  1894. 
Property  passing  on  the  death  (c)  of  a  person  so  dying 
shall  be  deemed  to  include  (1)  property  of  which  the 
deceased  was  at  the  time  of  his  death  competent  to 
dispose,  either  by  virtue  of  his  estate  or  interest  therein, 
or  of  a  general  power  of  appointment  (rf) ;  (2)  property 
in  which  the  deceased  or  any  other  person  had  an 
'  interest  ceasing  on  the  death  of  the  deceased,  to  the 
extent  to  which  a  benefit  accrues  or  arises  by  the 
cesser  of  such  interest  (<);  (3)  property  assured  by 
the  deceased  in  his  lifetime  by  means  of  any  of  the 
following  dispositions  (/),  viz.,  (i.)  donationes  mortis 
causa  (g) ;  (ii.)  any  immediate  gift,  at  law  or  in  equity, 
not  made  hona  fide  twelve  months  before  the  donor's 
death  (A) ;  (iii)  any  gift  whenever  made  of  any  property, 
of  which  bond  fide  possession  and  enjoyment  shall  not 

(y)  WiUiams,  B.  P.  407, 20th  ed.  («)  Sect.  2  a  &)•    Bee  A.'Q.  y, 

(s)  SUt.  57  &  58  Viet.  o.  80,  Beech,  1S99,  A.  0.  58;  A.'0,  y. 

8.  land  First  Schedule,  which  also  De  PriviUe,  1900,  1  Q.  B.  223; 

abolished  the  addilional  snoces-  stat.  S3  Vict  o.  7,  s.  11. 

sion  duties  imposed  by  stat  51  (/)  See  sect  2  (1  e).    SimHar 

Vict.  o.  8,  s.  21,  and  the  temporary  dispositions  of  personal  property, 

estate  duties  imposed  by  stat.  52  but  being  as  regards  Nos.  iv.  and 

Vict.  o.  7,  as.  5,  &,  y.  voluntary  and  as  regards  No.  n. 

(a)  Stat.  57  &  58  Vict  o.  80,  in  favour  of  a  volwUeer,  gave  rise 

ss.  1,  24.    There  are  some  excep-  under  an  Act  of  1 881  to  a  liability 

tions,  see  ss.  2  (1  b,  2,  3),  3  (1),  on  the  death  of  the  disposing  party 

8  (1),  15,  17,  21 ;  stats.  59  &  60  to   payment  of   a   duty   called 

Vict.  o.  28,  ss.  14,  15,  20;   63  aeoount   duty;    but    this   duty 

Vict.  c.  7,  B.  14.  was  abolished   by  the  Finance 

(5)  Allowance  is  made,  as  a  Act,  1894 ;  stats.  44  Vict  o.  12, 

rule,  for  funeral  expenses,  debts  s.  39,  amended  by  52  Vict  c.  7, 

and  incumbrances :   see  stat.  57  s.  11 ;  57  &  58  Vict.  c.  30,  s.  1. 

&  58  Viet.  0.  30,  s.  7.  (g)  See  pott.  Part  lU.,  Gh.  iii. 

(c)  See  s.  22  (1  /,  I).  (h)  See  A.-Q.  y.  Holdcn,  1903 

(d)  See  ss.  2  (1  a),  22  ^2).  1  E.  B.  832. 
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have  been  assumed  by  the  donee  immediately  upon  the 
gift  and  thenceforth  retained  to  the  entire  exclusion  of 
the  donor  or  of  any  benefit  to  him  by  contract  or  other- 
wise (i) ;  (iy.)  any  disposition,  purchase,  or  investment, 
vestiDg  any  property  in  the  deceased  jointly  with  any 
other  person  so  that  the  beneficial  interest  therein,  or  in 
some  part  thereof,  passes  or  accrues  by  survivorship  on 
the  deceased  person's  death  to  such  other  person ;  (v.) 
any  settlement  made  by  deed  or  other  instrument  not 
taking  effect  as  a  will,  whereby  an  interest  for  life  or 
determinable  by  death  in  the  property  settled  is  ex- 
pressly or  impliedly  reserved  to  the  settlor,  or  whereby 
the  settlor  has  reserved  to  himself  the  right,  by  the 
exercise  of  any  power,  to  restore  to  himself  or  to  retain 
the  absolute  interest  in  such  property  (y);  (vi.)  any 
declaration  of  trust  in  favour  of  another  person  made, 
with  like  reservations  in  the  settlor's  favour,  in  writing 
or  otherwise ;  and  (vii)  any  policy  of  assurance  effected 
on  a  donor's  life,  and  kept  up  wholly  or  partly  for  the 
benefit  of  a  donee,  whether  nominee  or  assignee  (k) ; 
(4)  any  annuity  or  other  interest  purchased  or  provided 
by  the  deceased,  either  by  himself  alone  or  in  concert  or 
by  arrangement  with  any  other  person,  to  the  extent  of 
the  beneficial  interest  accruing  or  arising  by  survivorship 
or  otherwise  on  the  death  of  the  deceased  (I). 

The  rate  of  estate  duty  is  graduated  according  to  the  Rate  of  estate 
value  of  the  estate  as  stated  in  the  note  (m) ;  and  for  ^"*y- 

(0  See  A.-G,  v.  WorraU,  1895,  ing,  1897,  A.  0. 145. 

1  Q.  B.  99 ;  J.-G.  t.  Johntmi,  1903,  (Q  Stat  57  &  58  Yiot  c.  30,  s. 

1  E.  B.  617.  2  (1  d) :  see  A.-O.  ▼.  Dobree,  1900, 

0)  See    Cro89man  v.   R.,    18  1  Q.  B.  442 ;  A.-G.  v.  Hawkins, 

Q.  B.J>.  256 ;  A,'G.Y.  Eeyvjood,  1901,    1   K.  B.   285;    A.-G.  v. 

19  Q.  B.  D.  326.  Murray.  1904, 1  K.  B.  165 ;  A,-G. 

(Jc)  See  Lord  Advocate  v.  FUm-  y.  Leihbridge,  1905,  2  K.  B.  323. 


(m)        Where  the  principal  Talae  of  the  Estate 


Exceeds  1007.  and  does  not  exceed  5007. 
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determining  the  rate  of  duty  to  be  paid,  all  property  pass- 
ing on  the  death  of  the  deceased  and  chargeable  with 
estate  duty  is  required,  as  a  rule,  to  be  aggr^ated  so  as 
to  form  one  estate  (n).  Estate  duty  is  therefore  payable 
on  any  person's  death,  not  only  on  the  value  of  his  own 
property  which  passes  under  his  will  or  upon  his 
intestacy  to  his  executors  or  administrators  (o),  but  also 
on  the  principal  vsdue  of  any  property  in  which  he 
enjoyed  a  life  interest  under  some  settlement.  The 
executor  or  administrator  is  accountable  for  the  estate 
duty  in  respect  of  all  personal  property  of  which  the 
deceased  was  competent  to  dispose  at  his  death  (j?); 
and  with  regard  to  any  other  property  passing  on  the 
death,  eyery  person  to  whom  any  such  property  so 
passes  for  any  beneficial  interest  in  possession,  and  also, 
to  the  extent  of  the  property  actually  received  or 
disposed  of  by  him,  every  trustee,  guardian,  committee, 
or  other  person  in  whom  any  interest  in  the  property 
so  passing  or  the  management  thereof  is  at  any  time 
vested,  and  every  person  in  whom  the  same  is  vested  in 
possession  by  alienation  or  other,  derivative  title,  is 
accountable  for  the  duty(j);  but  a  bond  fide  purchaser 


Where  the  prinoipal  Talue  of  the  Estate 
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Bee  Btat  57  &  58  Vict.  c.  30,  b.  17,  amended  by  59  & 
BB.  17,40;  63  Vict  c.  7,  B.  13. 

(n)  See  BUts.  57  &  58  Viot. 
c.  30,  BB.  4, 15  (2),  16  (3) ;  59  &  60 
Viot  o.  28,  B.  20;  63  Viot.  a  7, 
B.  12. 

(o)  AwUt,  p.  3. 


I  Vict,  c  28, 


(p)  Btat.  57  &  58  Vict.  c.  SO. 
B.  8  (3). 

(a)  Stat.  57  &  58  Viot.  o.  30, 
8.8(4). 
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for  valuable  consideration  without  notice  is  not  liable 
to  or  accountable  for  the  duty  (r). 

A  rateable  part  of  the  estate  duty  on  an  estate,  in  Charge  of 

•  •/  '         estate  duty, 

proportion  to  the  value  of  any  property  which  does  not 

pass  to  the  executor  as  such,  is  a  first  charge  on  the 
property  in  respect  of  which  duty  is  leviable ;  but  not 
against  a  bond  fide  purchaser  thereof  for  valuable  con- 
sideration without  notice  («).  Where  property  in  respect  Settlement 
of  which  estate  duty  is  leviable,  is  settled  (t)  by  the  wiU  ^  ^^' 
of  the  deceased,  or  having  been  settled  by  some  other 
disposition  taking  eflfect  after  the  1st  of  August,  1894, 
passes  thereunder  on  the  death  of  the  deceased  to  some 
person  not  competent  to  dispose  of  the  property,  a 
further  estate  duty  (called  settlement  estate  duty)  is 
leviable  at  the  rate  of  1  per  cent,  (u)  on  the  principal 
value  of  the  property  so  settled,  except  where  the  only  life 
interest  in  the  property  after  the  death  of  the  deceased 
is  that  of  a  wife  or  husband  of  the  deceased ;  but  during 
the  continuance  of  the  settlement  the  settlement  estate 
duty  shall  not  be  payable  more  than  once  (x). 

We  have  seen(y)  that,  if  a  trust  be  declared  to  lay  Money  settled 
out  money  in  the  purchase  of  land,  the  money  will  be  ^  ^^^^' 
considered  as  real  estate  in  equity.    If,  therefore,  money 
be  subject  to  a  trust  for  the  investment  thereof  in 
the  purchase  of  land,  which  is  to  be  settled  according 
to  the  limitations  of  some  specified  settlement,  until 
land  be  actually  purchased  pursuant  to  the  trust,  the 
money  will  devolve  according  to  the  limitations  of  the 
settlement.    When  land,  subject  to  a  settlement,  is  Prooeeda  of 
sold  under  the  powers  of  sale  given  by  law  or  by  the  JJ^^d. 

(r)  Sect.  8  (18).  B.  17.    By  ieot.  5  (4),  the  amount 

(•)  Sect.  9  n).  of  the  ad  valorem  stamp  duty,  if 

(0  See  A,'0.  v.  Fairley,  1897,  any,  charged  on  the  settlement 

1  Q.  B.  698 :  A.'G .  y.  Otoen,  1899,  in  respect  of  the  settled  property, 

2  Q.  B.  253 :  A.-G.  y.  ClarktoHf  may  be  deducted ;  anU,  p.  102. 
1900,  1  Q.  B.  156;  Be  Campbell,         (x)  Sect  5 ;  see  s.  22  (1,  h,  t) ; 
1902, 1  K.  B.  118.  Stat  61  &  62  Vict  c.  10, 88. 13, 14. 

(u)   Stat.  57  &  58  Vict  o.  80,         (y)  Ante,  p.  381. 
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settlement^  the  moneyi  which  arises  from  the  sale,  is 
generally  subject  to  a  trust  for  the  application  thereof 
in  the  purchase  of  land  to  be  conyeyed  to  the  uses 
of  the  settlement  (2).  Under  the  Settled  Land  Act, 
1882  (a),  money,  which  is  subject  to  a  trust  for  the 
investment  thereof  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement,  may  be  invested,  at  the  direc- 
tion of  the  tenant  for  life,  in  the  names  of  the  trustees 
for  the  purposes  of  that  Act  upon  the  securities  thereby 
authorised  (i) ;  and  such  money  and  the  investments 
thereof  will  be  considered  as  land,  for  all  purposes  of 
disposition,  transmission  and  devolution  (c).  By  making 
use  of  the  powers  conferred  by  this  Act,  any  person, 
who  may  be  entitled  to  exercise  the  powers  of  a  tenant 
for  life  under  this  Act  (rf),  may  have  any  such  money 
so  invested  upon  any  authorised  securities  in  the  nature 
of  personal  estate  (e).  And  the  trustees  may  hold  such 
securities  as  a  permanent  investment,  and  need  not 
apply  the  money  so  invested  in  the  purchase  of  land, 
until  directed  to  do  so  by  a  person  entitled  to  exercise 
the  powers  of  a  tenant  for  life  under  the  Act(/).  The 
legal  interest  in  any  such  securities  belongs  to  the 
trustees,  and  will  devolve  in  their  hands  as  personal 
estate,  like  any  other  personal  property  vested  in 
trustees,  upon  trusts  declared  by  a  settlement  {g).  But 
in  equity  the  money  so  invested  is  regarded  as  real 
estate,  and  the  equitahle  or  beneficial  interest  therein 
will  devolve  in  all  respects  according  to  the  limitations 
of  the  settlement. 

Chattels  ber-        Sometimes  it  is   desired   to  settle  pictures,  plate, 

floual  sonKod 

(«)  Williamg,  R.  P.  117, 121—  (0)  See  sect  22,  sab-fls.  5,  6 ; 

123,  188,  883—385,  20th  ed.  WiUUms'GoQTeyancing  Stataics, 

(a)  Stat.  45  &  46  Viot.  o.  38,  827. 

SB.  2  (sub-s.  9),  21,  82,  SS ;  see  (d)  See  leots.  2,  Bab-sa.  5—7, 

lie  Mackenzie'i  Tru$t8,  28  Ch.  D.  58—62;  ibid.,  pp.  291,  292,  294, 

750  ;     Williams*    Conveyanoiug  297, 361—365. 

Statutes,  292,  825,  334,  835.  (a)  See  sect.  21  (i) ;  ibid.,  p.  326. 

(6)  See  sects.  21, 22 ;  Williams,  (/)  See  sect.  22 ;  tMtf.,p.  327. 

U.  P.  122,  20th  od.  (jg)  See  ante,  p.  359. 
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jewels  or  other  chattels,  so  that  the  same  may  be  used  to  go  wlOi 


by  the  person  for  the  time  being  entitled  to  some 
particular  landed  estate,  which  is  limited  in  settlement. 
In  such  cases  the  chattels  in  question  are  assigned  to 
trustees  to  be  held  upon  such  trusts  as  shall  correspond, 
as  nearly  as  the  rules  of  law  and  equity  will  permit, 
with  the  uses  declared  by  the  settlement  of  the  land  (A). 
When  chattels  are  so  settled,  they  are  popularly  said 
to  be  settled  as  "heirlooms,"  as  we  have  seen  (i).  As 
there  cannot  be  an  estate  tail  in  personal  property  (A), 
the  first  person,  who  becomes  entitled  to  the  land 
under  the  settlement  for  an  estate  tail,  will  become 
absolutely  entitled  to  any  chattels  which  have  been 
so  settled  (I).  In  the  case  of  and  during  the  infancy  of 
the  first  tenant  in  tail,  this  result  would  generally  be 
undesirable.  It  is,  therefore,  usual  to  provide  that  any 
chattels  so  settled  shall  not  vest  absolutely  in  any  person 
made  tenant  in  tail  by  purchase  under  the  settlement, 
unless  he  shall  attain  the  age  of  twenty-one  years,  but 
shall  devolve,  on  his  death  under  that  age,  as  if  they 
were  freeholds  of  inheritance  limited  to  the  uses  of  the 
settlement  (m).  Such  a  proviso  should  be  limited  to 
the  case  of  the  death  under  age  of  a  tenant  in  tail  by 
purchase  (n),  in  order  to  avoid  any  infringement  of  the 
rule  against  perpetuities  (o).  Under  the  Settled  Land 
Act,  1882  (p),  chattels  so  settled  may  be  sold  at  the 
instance  of  the  tenant  for  life  of  the  land ;  and  the 
money  to  arise  from  the  sale  may  be  applied  as  capital 
money  arising  under  that  Act  (q),  or  may  be  invested 

(K)  Williams  on  SetiKments,  838,  5th  ed. ;  Williams  on  Setile- 

225.  ments,  223-225. 

(0  Ante,  p.  131.  (n)  See  WiUiama,  R.  P.  68, 221, 

(70  Ante,  p.  3G3.  20th  cd. 

(t)  Foley   V.    BumeU,   1   Bro.  (o)  ^tite,p.86(i.   Seo  Davidson, 

0.  0.  274  ;  4  Bro.  P.  C.  319 ;  Be  Prec.  Cony.  vol.  iii.  602,  note  («), 

flttt,  1902,  1  Ch.  537,  807 ;   ^  3rd  ed. 

FothergilTi  Ettate,  1903,  1  Oh.  (p)  Stat.  45  &  46  Vict.  c.  38, 

149;    see    Be  Angentein,  1895,  s.  87;    soe  Williams'     Convey- 

2  Ch.  883.  ancing  Statutes,  339. 

(m)  Davidson,  Prec.  Conv.  vol.  (q)  See  sect.  21 ;  *wJ.,pp.  325, 

ul  602,  624—627,  3rd  ed. ;  vol.  i.  326. 
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in  the  parchaae  of  similar  chattels  to  be  settled  in  the 
same  way.  But  no  such  sale  or  purchase  of  chattels 
can  be  made  without  an  order  of  the  Court. 


Le«seholds 
settled  to  go 
with  free- 
holds. 


Leaseholds  held  for  long  terms  of  years  are  frequently 
settled  together  with  freehold  land.  In  such  cases  the 
leaseholds  are  assigned  to  tmstees  to  be  held  upon  such 
trusts  as  shall  correspond,  as  nearly  as  the  rules  of  law 
and  equity  will  permit,  with  the  uses  declared  of  the 
freeholds,  with  a  like  proviso,  to  meet  the  event  of  the 
death  under  age  of  a  tenant  in  tail  by  purchase,  as 
in  the  case  of  chattels  personal  settled  to  go  with 
freeholds  (r). 


Alienation 
for  debt. 


Equitable 
exeontion. 


As  we  have  seen  (s),  equitable  interests  in  chattels 
could  not  he  seized  by  process  of  execution  at  law :  but 
a  charging  order  may  be  made  upon  a  judgment  debtor's 
interest,  whether  in  possession,  remainder  or  reversion, 
and  whether  vested  or  contingent,  in  any  stock  or 
shares  held  in  trust  for  him  (t).  And  under  the  present 
practice^f  a  judgment  debtor  be  entitled  to  the  income 
of  or  to  a  reversionary  interest  in  any  personal  property 
vested  in  trustees  for  his  benefit,  the  judgment  creditor 
may  obtain  an  order  for  the  appointment  of  a  receiver 
on  his  behalf;  a  proceeding  which  is  generally  known 
as  equitable  execution  (u). 


(r)  See  WUliams  on  Settle- 
ments, 223;  DaTidson,  Free 
Caav.  iii.  599,  8rd  ed. ;  iv.  399, 
4th  ed. ;  L  837, 5th  ed. 

(ff)  Ante,  p.  102. 


(0  iifi(0,  pp.  ^93,  295,311. 

(«)  F^U  ▼.  Bland,  11 Q.  B.  D. 
711 ;  Tprrtll  v.  Painttm,  1895, 1 
Q.  B.  202 ;  Hood  Bam  v.  Herhi, 
1896,  A.  G.  174. 
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CHAPTER  II. 

OF  JOINT  OWNERSHIP  AND  JOINT  LIABILITY 

There  may  be  a  joint  ownership  of  any  kind  of  per-  Joint  ownow. 
sonal  property,  in  the  same  manner  as  there  may  be  a 
joint  tenancy  of  real  estate  (a) ;  and  the  four  unities  of 
possession,  interest,  title,  and  time,  which  characterize  a 
joint  tenancy  of  real  estate,  apply  also  to  a  joint  owner- 
ship of  chattels.   But  as  no  estates  can  exist  in  personal 
property,  the  distinctions  which  hold  with  respect  to 
joint  estates  for  life,  in  tail,  or  in  fee,  do  not  occur  in 
a  joint  ownership  of  personalty.     If  personal  property, 
whether  in  possession  or  in  action,  be  given  to  A.  and 
B.  simply,  they  will  be  joint  owners,  having  equal  rights 
as  between  themselves,  during  the  joint  ownership,  and 
being,  with  respect  to  all  other  persons  than  themselves, 
in  the  position  of  one  single  owner.     Hence  it  follows  Joint  bond, 
that  if  a  bond  or  covenant  be  given  or  made  to  two  or  •^  "'™*  ^^' 
more  jointly,  they  must  all  join  in  suing  upon  it  (b)  ; 
and  a  release  by  one  of  them  to  the  obligor  is  sufficient  Beleaae  by 
to  bar  them  all  (c).    As  a  further  consequence  of  the  ®°® 
unity  of  joint  ownership,  the  important  right  of  sur-  Survivowhip. 
vivorship,  which  distinguishes  a  joint  tenancy  of  real 
estate,  belongs  also  to  a  joint  ownership  of  personal 
property.    Whether  the  subject  of  the  joint  ownership 
be  a  chattel  real  as  a  lease,  or  a  chose  in  possession  as 
a  horse,  or  a  chose  in  action  as  a  debt  or  legacy,  the 
surviving  joint  owner  will  be  entitled  to  the  whole, 
unaffected  by  any  disposition  which  the  deceased  joint 
owner  may  have  made  by  his  will,  unless  the  joint 

(a)  See  WilliamB,  B.  P.  184,  853 ;  27  R.  B.  883 ;  1  Wms.  Samid. 

20th  ed.  291,  i. 

(6)  8Ungtby*$    CaM,    5    Bep.  (c)  2  RoL  Abr.  410  (D.),  pi. 

18  b;  Petrie  ▼.  Bury,  3  B.  ft  0.  1,  5. 
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Tnuteesof 
penonal 
estate  made 
joint  ownen. 


Saooewion 
andoitate 
doty. 


tenancy  should  have  been  previonsly  severed  in  the 
lifetime  of  both  the  parties  (^).  And  for  this  reason 
trustees  of  settlements  of  personal  estate  are  always 
made  joint  owners,  in  order  that  the  surviving  trustees 
may  take  the  entire  fund,  rather  than  that  the  executors 
or  administrators  of  any  trustee  who  may  happen  to  die 
should  have  any  right  to  intermeddle  with  the  share  of 
the  deceased.  Where  a  beneficial  interest  accrues  to 
any  joint  owner  by  survivorship,  it  is  liable  to  succession 
and  estate  duty(0). 


The  share  of 
joint  ownen 
under  a  wUl 
need  not  rest 
at  the  same 
time. 


If  the  joint  ownership  be  created  by  a  will,  it  is  not 
necessary  that  the  shares  of  all  the  joint  owners  should 
vest  at  the  same  time.  Tlius  under  a  bequest  to  A.  for 
life,  and  after  his  decease  to  the  issue  (/)  or  children  (^) 
of  B.,  without  words  of  severance,  all  the  issue  or  chil- 
dren bom  in  A.'s  lifetime,  will  become  entitled  jointly, 
though  some  may  not  be  living  when  the  shares  of  the 
others  become  vested  interests.  On  the  decease  of  any 
of  them  therefore  before  payment,  the  survivors  will 
become  entitled  to  their  shares.  A  similar  exception  to 
the  unity  of  time  occurs  also  in  the  case  of  a  devise  of 
real  estate  by  will  (h). 


Limitation  to 
joint  owners, 
their  execu- 
tors, adminis- 
trators and 
assigns. 


In  analogy  to  the  rule  by  which  a  joint  estate  in  fee 
simple  in  lands  is  created  by  a  limitation  to  two  or  more, 
their  heirs  and  assigns,  it  was  customary  with  convey- 
ancers to  make  a  gift  of  personal  estate  to  two  or  more 
jointly,  by  limiting  it  to  them,  their  execiUorSf  adminis-- 
tratars,  and  assigns.  This,  however,  though  usual, 
was  not  strictly  necessary.     In  ill-framed  instruments. 


(d)Uii.  8S.  281,  882;  Lady 
Shore  y.  Billingiley,  1  Vem.  483; 
Willing  v.  Bainey  8  P.  Wms.  115 ; 
Morley  v.  Bird,  8  Ves.  629 ;  4  R. 
R.  106;  WiUiam$y.Hen9haw,l 
John.  &  H.  546;  A}  Butler^i 
Tru$U,  38  Ch.  D.  286;  Be 
HeweU,  1894, 1  Ch.  362. 


(a)  Stot.  16  &  17  Vict.  c.  51, 
8.3;  anitf,  pp.  403,  404. 

(/)  Bridge  v.  Yai€$,  12  Sim. 
645. 

(^)  Amie$  y.  SkOlem,  14  Sim 
428. 

(*)  See  Williams,  B.  P.  187, 
20th  ed. 
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limitations  of  personalty  were  sometimes  made  to  two 
persons,  "  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor/*  If,  however,  the 
persons  are  simply  made  joint  owners,  the  law  will  be 
sufficient  of  itself  to  carry  the  property  to  the  survivor. 
And  it  is  now  by  no  means  unusual  to  vest  personal 
estate  in  two  or  more  persons,  as  joint  owners,  simply 
by  conveying  it  to  them  without  further  words.  Bonds  joint  bonds 
and  covenants,  when  intended  to  be  given  or  made  to  ft»id  oove- 
two  or  more  jointly,  were  in  like  manner  usually  given 
or  made  to  the  obligees  or  covenantees,  their  executors 
and  administrators  ;  or,  if  the  subject-matter  were  assign- 
able, to  them,  their  exectUors,  administrators  and  assigns. 
But  it  was  always  unnecessary  expressly  to  extend  the 
benefit  of  a  personal  covenant  or  obligation,  made  with 
or  to  two  or  more  persons  jointly  to  the  survivors  of 
them,  or  to  theb  executors,  administrators  or  assigns  (i). 
And  it  is  now  not  unusual  simply  to  express  that  such 
covenants  and  obligations  are  made  with  or  to  certain 
specified  persons,  without  further  words  (k).  But  when  joint  or 
entered  into  with  two  or  more  persons,  bonds  or  cove-  wveral. 
nants  cannot,  as  respects  the  obligees  or  covenantees,  be 
joint  or  several,  at  their  election,  for  one  and  the  same 
cause ;  for  otherwise  the  Court  would  be  in  doubt  for 
which  of  them  to  give  judgment  (/).  And  whether  a 
covenant  be  joint  or  several  depends  much  more  upon 
the  subject-matter  than  upon  the  words  employed.  If 
each  of  the  covenantees  has  a. separate  interest,  each 
may  have  a  separate  cause  of  action,  and  the  covenant 
will  accordingly  in  such  a  case  be  several,  though 
expressed  to  be  made  with  the  covenantees  jointly  and 
severally  (m).     But  if  each  of  the  covenantees  has  not 

(0  See  WlUiAmfl'  Gonveyano-  or  a  bond  or  obligation  under 

ing  Statutes,  236, 498,  n.  (a)  seal,  made   with   two   or   more 

(h)  See  ibid.,  p.  498.    See  stat.  jointly. 
44  ft  45  Vict.  0.  41,  s.  60  (ibid.,         (I)  5  Bep.  19  a ;  1  East^  601. 
pp.  235—237),  as  to  the  effect  of  (m)  5    Bep.    19  a ;    1    Wms. 

a  covenant,  a  contract  under  seal  Sannd.  155  a,  n.  (1). 
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a  separate  cause  of  action,  all  of  them  must  concur  in 
suing  upon  the  covenant,  even  although  it  be  expressed 
to  be  made  with  some  of  them,  "and  as  a  separate 
covenant"  with  the  others (n);  for  if  all  may  sue,  all 
must  (o). 

Partnon  in  An  exception  to  the  right  of  survivorship  between 

▼ivoMhip^    joint  owners  occurs  in  the  case  of  partners  in  trade.     In 
ohotes  ill  pcM^  this  case  the  law,  in  order  to  encourage  commerce, 
vests  in  the  executors  or  administrators  of  a  deceased 
partner,  the  share  of  the  deceased   in   all  personal 
chatteb  in  possession,  such  as  merchandise  or  ships, 
which  were  the  joint  property  of  the  partnership  (^). 
otherwise  ai    But  this  rule  does  not  extend  at  law  to  chases  in  €uUian, 
actionat law.  which  must  accordingly  be  sued  for  in  the  name  of  the 
Bat  not  in       survivor  ( j).     In  equity,  however,  the  share  of  the 
deceased  partner,  both  in  the  choses  in  possession  and 
in  action  belonging  to  the  partnership,  devolves  on  his 
executors  or  administrators.    The  consequence  is  that, 
though  the  choses  in  action  must  be  sued  for  by  the 
surviving  partner,  he  will  be  a  trustee  of  the  share  of  the 
deceased  partner  for  his  executors  or  administrators  (r). 
wohaMd^for  '^^  ^™®  ^^  ^^  applied  in  equity  even  to  real  estate 
partnership      purchased  for  the  purposes  of  a  trading  partnership  («), 
pnrpoaes.         ^^^  conveyed  to  the  partners  as  joint  tenants  in  fee. 
On  the  decease  of  any  of  them,  equity  held  the  sur- 
vivors to  be  trustees  of  the  share  of  the  deceased  for 
his  executors  or  administrators  as  part  of  his  personal 

(n)  SlingO^s    Cote,    5    Bep.  Q.  B.  880. 

18  b;  Andentm  y.  MaHindnle,  1  (p)  Co.  Litt.  182  a;  Kempe  ▼. 

East,  497;  6  B.  R.  884;  folsy  Andrevn,  8  Ley.  290;  jBm  y.  Col- 

y.    AddmhrookB,   4    Q.  B.  197;  /eetor  o/ CtotosM,  2  M.  ft  B.  228  ; 

JTopMniofi  y.  Xee,  6  Q.  B.  964 ;  BwikUv  y.  Barbery  6  Ex.  164. 

Brad^mme  y.  Boifiddt  14  M.  ft  (9)  MaHin  v.  Crompe,  1  Lord 

W.  559;  Wakefield  y.  Brown,  9  Baym.  340;  S.  a,28alk.  444;  2 

Q.  B.  209 ;  KeighUey  y.  Watton,  Wms.  Sannd.  117  b,  n.  (2). 

3  Ex.  716.  (r)  Jeferty9  y.  8maU,  1  Vera. 

(0)4    Q.    B.    208;     Wetherell  217;   Lake   y.    OraddoOc,   3    P. 

y.  Langtton,  1   Ex.  634;   Pugh  Wms.  158. 

y.  StHnafield,  8  0.  B.  N.  8.  2.  (0  Bandall  y.  Bandall,  7  Sim. 

See  Cuiten  y.  Knowles,  1898,  2  271 ;  40  B.  B.  142. 
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estate  (^).     And  this  rule  is   now  embodied  in  the 
Partnership  Act,  1890  (t^). 

Indeed,  as  a  general  rule,  joint  ownership  is  not  Joint  owner- 
favoured  in  equity,  on  account  of  the  right  of  survivor-  favoured  in 
ship  which  attaches  to  it(v).    If,  therefore,  two  persons  ^J^g^J^yiyor- 
advance  money  by  way  of  mortgage  or  otherwise,  and  ship  in  equity 
take  the  security  to  themselves  jointly,  and  one  of  them  BeJSiitiea, 
die,  the  survivor  will  be  a  trustee  in  equity  for  the 
representatives  of  the  deceased,  of  the  share  advanced 
by  him  (x).    And  it  was  formerly  necessary,  when  the 
intention  was  that  the  survivor  should  receive  the  whole, 
that  a  declaration  should  be  inserted  that  his  receipt 
alone  should  be  a  sufficient  discharge  for  the  money 
secured  (y).    An  enactment  contained  in  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  has  rendered 
unnecessary  the  insertion  of  such  a  declaration  in  mort- 
gages or  obligations  made  or  transferred  to  two  or  more 
persons  jointly  after  the  31st  of  December,  1881  (z) 

An  ownership  in  common  (or,  as  it  is  usually  styled  Ownership 
in  analogy  to  real  estate,  a  tenancy  in  common)  of 
chattels  may  arise  either  from  the  severance  of  a  joint 
ownership,  or  from  a  gift  to  two  or  more  to  hold  in 
common  (a).  But  a  joint  ownership  of  a  chose  in  action 
cannot  be  severed  at  law  by  either,  or  even  by  both,  of 
the  joint  owners.  And  in  case  of  the  bankruptcy  of  a 
joint  creditor,  by  which  all  his  estate  became  vested 
in  his  assignees,  an  action  against  the  debtor  must 

(0  Phmip9  Y.  PhtUitM,  1  My.  (u)  Stat.  53  ft  54  Vict.  c.  39, 

ft  Keen,  649,  663 ;  36  R.  R.  410 ;  88.  20-22. 

Broom  ▼.  Broom,  3  My.  ft  Keen,  (v)  2  Atk.  55 ;  2  Yes.  8en.  258. 

443 ;  MorrU  y.  Kearde^y  2  Ton.  ft  {x)  Petty  ▼.  Sly  ward,  1  Chan. 

Coll.  139 :  Bligh  ▼.  Brent,  2  Ton.  Rep.  57 :  1  Eq.  Ga.  Ab.  290. 

ft  Coll.  258 ;  BoughUm  Y.  Hough-  (y)  See  WUliams,  B.  P.  554, 

Urn,   11  Sim.  491;    Otutanee  y.  20th  ed. 

Bradshaw,   4    Hare,    315,   322;  (i)  Stat.  44  ft  45  Vict.  o.  41, 

Darby  y.  Darby,  8  Drew.  495;  8.    61;   See    WiUiams'    Gonyoy- 

8ee  Cookatm  y.  Coohion,  8  Sim.  anoing  Statutes,  238—240. 

529;  Waterer  y.   Waierer,  L.  R.  (a)  Litt.  sect.  321. 
15  Eq.  402. 
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No  tenancy 
in  oommon  at 
law  of  a  ohoflo 
in  action. 


Otherwise  in 
equity. 


Letters- 
patent 


Gifts  by  will 
which  make  a 
tenancy  in 
common. 


formerly  have  been  brought  in  the  joint  names  of  the 
assignees  and  the  other  joint  creditors  (6).  And  if 
two  joint  creditors  shoold  have  become  bankrupt,  the 
action  must  have  been  brought  in  the  joint  names  of 
the  assignees  of  both  of  them  (c).  But  by  the  Bank- 
ruptcy Act,  1883  (d),  as  under  the  Act  of  1869  («),  where 
a  bankrupt  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  person  or  persons,  such  person  or 
persons  may  sue  or  be  sued  in  respect  of  the  contract, 
without  the  joinder  of  the  bankrupt.  A  tenancy  in 
common  cannot  in  fact  exist  at  law  of  a  chose  in  action. 
A.  may  owe  20Z.  to  B.  and  C.  jointly,  or  he  may  owe 
102.  to  B.  and  10/.  to  C. ;  but  he  cannot  owe  20/.  to  B. 
and  C.  in  common.  If  each  has  a  several  cause  of 
action,  each  must  sue  separately.  In  equity,  however, 
the  case  is  different.  Though  B.  and  C.  are  joint 
owners  at  law,  in  equity  they  may  be  owners  in  com- 
mon ;  and  on  the  decease  of  either  of  them,  his  share 
may  in  equity  belong  to  his  representatives,  instead 
of  accruing  beneficially  to  his  companion.  And  with 
regard  to  letters-patent,  it  appears  that,  even  at  law,  they 
may  be  the  subject  of  an  ownership  in  common,  and 
that  the  assignee  of  an  undivided  share  may  alone  sue 
for  an  infiringement  of  that  part  of  the  patent,  with- 
out joining  the  persons  interested  in  the  remaining 
shares  (/).  And  one  owner  in  common  of  letters-patent 
can  work  the  patent  on  his  own  account,  without  the 
concurrence  of  the  others  (^).  In  deciding  whether  a 
tenacy  in  common  has  been  created  by  deed,  there  is 
very  seldom  any  difficulty.  But  in  wills,  where  greater 
indulgence  is  given  to  informal  words,  the  rule  is,  that 


(h)  Tkomfuonr.Frere,  10  TjtMi, 
418 :  10  R.  B.  341.  See  stat.  46  ft 
47  Yiot  c.  52,  s.  113,  and  the 
repealed  stats.  82  k  33  Vict.  c.  71, 
s.  105 ;  12  ft  18  Yiot.  o.  106,  s.  152, 
and  5ft  6  Vict.  0. 122,  s.  31. 

(c)  See  Hanooek  y.  Beyioood, 
3  T.  Rep.  483. 

(d)  Stat  46  ft  47  Vici  o.  52, 


s.  114. 

(e)  Stat.  32  ft  38  Vict.  c.  71, 
s.  112. 

(/)  DunnidH  Y.  MaUeit,  7  C. 
B.  N.  S.  209 ;  Walton  Y.  LawUer, 
8  0.  B.  N.  S.  162. 

(a)  Maihen  y.  Green^  L.  O., 
L.  R.  1  Ch.  29;  Sieen  y.  Hogen. 
1893,  A.  0.  232. 
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any  words  which  denote  an  intention  to  give  to  each  of 
the  legatees  aMistinct  interest  in  the  subject  of  gift;^ 
will  be  suflBcient  to  make  them  tenants  in  common. 
Thus  a  gift  %  wiU  to  two  or  more  persons  "  equally  to 
be  divided  between  them  "(A),  or  simply  "between 
them  "  (i),  or  "  in  joint  and  equal  proportions  "  (k),  or 
"  equally  "  (/),  or  "  respectively  "  (m),  or  "  to  be  enjoyed 
alike  "  (n),  will  make  such  persons  tenants  in  common, 
and  not  joint  tenants,  as  they  would  have  been  without 
the  insertion  of  such  words.  In  this  respect  the  rule  is 
the  same  whether  the  subject  of  the  devise  or  bequest 
be  real  or  personal  estate  (o). 

Owners  in  common  of  personal  estate,  like  tenants  in  Ownen  in 
common  of  lands,  have  merely  a  unity  of  possession :  ^erSy^^^^ 
the  interest  of  one  may  be  larger  or  smaller  than  that  ^i^ity  of  pos- 
of  the  other,  one  having,  for  instance,  one^third,  and  the 
other  two-thirds  of  the  property.     So  the  title  need  not 
be  the  same,  as  one  may  have  been  originally  a  joint 
tenant  with  a  third  person,  who  may  have  severed  the 
joint  tenancy  by  assigning  his  moiety  to  the  other. 
The  right  of  survivorship,  which  springs  from  a  unity  no  suryivor- 
of  interest  and  title,  has  accordingly  no  place  between  "^^P- 
owners  in  common  (p). 

The  joint  ownership  of  a  tangible  chattel,  or  chose  in  Severanoe  of 
possession,  may  be  severed,  in  the  same  manner  as  a  j^^*^"®*^" 
joint  tenancy  of  real  estate  (5^),  by  the  assignment  by  ch^ttelB 
one  joint  owner  of  his  share ;  after  which  the  assignee 
will  be  owner  in  common  of  the  share  so  assigned  to 
him  (r).    And  the  same  principle  is  generally  applicable 

(K)  mind  T.  OnmwM,  1  Balk.  (m)  1  Atk.  5S0 ;  1  Yes.  sen.  104. 

226;  FkOUpi  ▼.  PKUHp*,  2  Yern.  (n)  Loveaere9     d.     Mudge    ▼. 

430;  1  Eq.  Go.  Abr.  292,  pi.  6;  Blight,  Gowp.  852. 

1  P.  Wma.  .S4.  (o)  See  2  Jarm.  Wills,  1121 

.  (i)  LaMirock  v.  Coek^  2  Mer.  «9.,5th  ed. 

70 ;  16  R.  R.  144.  (  p)  Litt  sect  321. 

(k)  EUrieke     v.     EUrioke,     2  (9)  Williams,  B.  P.  138,  20th 

Ambl.  656.  ed. 

(0  Lewm  Y.  Dodd,  Gro.  Eliz.  (r)  Liit.  ss.  319—321. 
443. 

W.P.P.  27 
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with  raspect  to  choses  in  action,  to  which  more  than  one 
person  are  jointly  entitled ;  that  is  to  say,  the  assign- 
ment by  one  of  them  of  his  interest  in  the  thing  will 
deprive  the  others,  in  equity  if  not  at  law,  ^  the  benefit 
of  survivorship  therein  (s).  Thus  if  A.  owe  207.  to  6. 
and  G.  jointly,  and  B.  assign  his  share  of  the  debt  to  D., 
C.  and  D.  will  thenceforth  be  each  entitled  in  equity 
to  101,  part  of  the  debt(0.  It  is,  however,  doubtful 
whether  part  only  of  a  debt  can  be  assigned  ai  law 
under  the  Judicature  Act  of  1873  (u).  So  if  stock  or 
shares  be  standing  in  the  names  of  A.  and  B.  jointly, 
an  assignment  by  A.  of  his  interest  therein  to  G.  will 
in  equity  operate  as  a  severance  of  the  joint  ownership 
and  constitute  B.  and  G.  owners  in  common  (z) :  but  A* 
and  B.,  and  the  survivor  of  them,  will  remain  entitled 
to  the  stock  or  shares  at  law  until  the  same  shall  be 
duly  transferred,  by  the  proper  l^gal  means  of  transfer. 

Joint  benefit    half  into  B/s  name  and  half  into  G/s(y).    Where 
of  ft  contract.  ,  ^^^ 

several  persons  are  jointly  entitled  to  the  benefit  of  a 
contract,  they  may  also  be  and  usually  are  under 
obligations  to  be  performed  or  observed  on  their  part  to 
the  other  contractor  or  contractors  and  to  each  other  (z}. 
In  such  case  any  one  of  them  can  assign  over,  in  equity 
at  least,  his  share  of  the  benefit  of  the  contract,  that  is 
to  say,  of  the  profit  to  be  derived  therefrom:  but 
no  disposition  that  he  can  make  of  his  interest  in 
the  contract  will  affect  his  own  liability  thereunder 
or  deprive  any  other  contractor  of  any  right  against 
him,  or  other  benefit  conferred  by  the  agreement  (a). 
If  therefore  it  should  have  been  an  express  or  implied 

(0  See  WiUianu  v.  Hwman,  2    Q.    B.    765,   774;    Jane*   ▼. 

IJ.  &  H.  546 :  226  BuOer^s  Tnul$,  Htimphreffi,  1902, 1  K.  B.  10, 14 ; 

88  Oh.  D.  286,  292;   Be  Wilkh  ante,  pp.  37,  88,  ftnd  n.  (y). 
1891,  3  Gb.  59;  Be  EeufeU,  1894,         (x)  Bumaby  y.  E^UabU  JZe- 

1  Oh.  862, 867.  twrstonory  IfUend  BotMy,  28  Oh. 
(0  WaJtkifmon    ▼.    Htidton,   4  D.  416. 

L.  J.  O.  S.  Ch.  213;  Taylor  v.  (y)  iinte,  pp.  288,  289, 294, 295, 

London  and  County  Bank,  1901,  299,  307,  308. 

2  Oh.  231,  237, 256.  («)  Ante,  pp.  157, 158, 166. 
(u)  Dwrham  ▼.  BoberUon,  1898,  (a)  Ante,  p.  182. 
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term  of  the  contract  that  the  benefit  of  the  otM^^rsons 
incurred  to  some  of  the  contractors  jointly 
8urviye>  one  of  them  could  not^  by  the  assignment  of  ^ 
his  interest,  deprive  the  others  of  this  advantage.  The 
same  law  is  well  illustrated  in  the  case  of  the  assign-  a^^nershlp 
ment  of  a  share  in  a  partnership,  which  is  really  the 
conveyance  of  the  assigning  partner^s  beneficial  interest 
in  the  contract  of  partnership  (6),  and  under  which  the 
assignee  obtains,  during  the  continuance  of  the  partner- 
ship, a  qualified  interest  only  in  the  actual  assets  of  the 
firm,  taking  them  subject  to  all  the  other  partners' 
rights  in  respect  thereof  imder  the  agreement  of 
partnership  (c). 

Connected  with  the  subject  of  joint  ownership  is  that  Joint  liability, 
of  joint  liability.  Two  or  more  persons  may  be  jointly 
liable  to  the  same  debt  or  demand.  In  a  joint  bond, 
the  obligors,  according  to  the  usual  form,  bound  them- 
selves, their  heirs,  executors  and  administrators  jointly ; 
and  in  a  joint  covenant,  they,  in  like  manner,  covenanted 
for  themselves,  their  heirs,  executors.  And  administrators 
jointly.  For  reasons  already  given  (rf),  there  is  now  no 
necessity  for  the  express  mention  of  the  heirs,  executors. 


(b)  Ca8$d8  ▼.  Stewart^  6  App. 
Oaa.  64. 74,  75, 78. 

(e)  By  the  Partnenhip  Act, 
1890,  Stat.  58  &  54  Viot.  o.  S9, 
8.  81,  aa  assignment  by  any 
partner  of  bis  share  in  the  part- 
nership, either  absolnte  or  by  way 
of  mortgage  or  redeemable  charge, 
does  not,  as  against  the  other 
partners,  entitle  the  assignee, 
during  the  continuance  of  the 
partnership,  to  interfere  in  the 
management  or  administration  of 
the  puinership,  or  to  reqnhre  any 
accounts  of  the  partnership  trans- 
actions, or  to  inspect  the  partner- 
ship books,  but  entitles  the 
assignee  only  to  receive  the  share 
of  profits  to  which  the  assigning 
partner  would  otherwise  be  en- 


titled, and  the  assignee  must 
accept  the  account  of  profits 
agreed  to  by  the  partners.  But 
in  case  of  a  dissolution  of  the 
partnership,  whether  as  respects 
all  the  partners  or  as  respects 
the  assigning  partner,  the 
assignee  is  entitled  to  receive 
the  share  of  the  partnership 
assots  to  which  the  assigning 
partner  is  entitled  as  between 
nimself  and  the  other  partners, 
and,  for  the  purpose  of  ascertain- 
ing that  sluure,  to  an  account  as 
from  the  date  of  the  dissolution. 
See  WaUs  y.  DrueoU,  1901,  1 
Oh.  294;  Be  Ganoood^s  TruiU, 
1903, 1  Oh.  236. 
((2)  Ante,  pp.  214,  215. 

27—2 


dift. 


Diiofaarge  by 
bankruptcy. 


Diflobarge  by 
Rtatnte  of 
Limitatiom. 
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arsons  to  be  jointly  bound  by 
ider  seal ;  and  such  instruments 
Awn  without  naming  them.     In 
ibility,  each  is  liable  for  the  whole 
ite  all,  like  joint  owners,  considered 
/hey  should  accordingly  all  be  sued 
their  joint  lives  (/) ;  for  if  an  action  be 
judgment  obtained  against  one  only,  the 
je  discharged,  though  the  judgment  remain 
(^).    So  a  release  to  one  of  them  will  dis- 
c  iem  all  (A).     But,  as  we  have  seen,  the  order 

of  du.  ^arge  of  a  bankrupt  will  not  release  any  person 
who  at  the  date  of  the  receiving  order  was  a  partner 
or  co-trustee  with  the  bankrupt,  or  was  jointly  bound, 
or  had  made  any  joint  contract  with  him  (t).  And  if 
any  person  jointly  liable  upon  any  simple  contract  shall 
be  discharged  by  the  Statute  of  Limitations  (Jc),  but  his 
co-contractor  or  co-contractors  shall  be  liable  by  virtue 
of  a  new  acknowledgment  or  promise  (/),  judgment 


(e)i: 


1  Barn,  ft  Aid.  85. 
KmdaU  y.  Fafiittt<m,4  App.  Oaa. 


Wms.  Sannd.  291  b,n.  (4) ; 


504,  515,  516,  542—544. 

(g)  King  v.  Hoare,  13  M.  ft  W. 
494;  KendaU Y. HamiUon,^ App. 
Cas.  504 ;  Hammond  t.  SehoJMd, 
1891,  I  Q.  B.  453;  MeLeod  ▼. 
Power,  1898, 2  Ch.  295 ;  see  Weag 
Trotaer  t.  Ewsm^  1895,  1  Q.  B. 
108.  The  rule  is  the  laaie  in 
every  case  of  joint  liability,  iu 
tort  as  well  as  m  oontraot,  13  M. 
ft  W.  504—506;  Brinnnead  v. 
flofTMon,  L.  R.  7  0.  P.  547 ;  but 
it  is  subject  to  an  exception  in  the 
case  of  the  absence  beyond  seas 
of  any  one  jointly  liable  with  the 
person  against  whom  judgment 
has  been  obtained;  see  note(0 
below. 

ih)  2  Bol.  Abr.  412  (G),  pi.  4 ; 
Clajkon  Y.  Kymtuton,  3  Balk.  574 ; 
2  Wms.  8aund.  47  gg.  n.  (1); 
Warwick  y.  Richardson,  14  Sim. 
281.  But  a  covenant  not  to  sue 
one  of  several  joint  debtors  or 


tort-feasors  will  not  discharge 
the  others;  EuUon  v.  Eyre,  6 
Taunt  289 ;  16  R.  B.  619;  Dudk 
V.  Maigeu,  1892,  2  Q.  B.  511. 

(0  Stat.  46  ft  47  Vict.c.  52, 
s.  30,  sub-8.  4.  replacing  32  ft  83 
Vict,  c  71,  s.  50;  24  ft  25  Vict 
0. 134,  s.  163 ;  12  ft  13  Vict  o.  106, 
s.  200;  5  ft  6  Vict  c.  122,  s.  87 ; 
and  6  Geo.  IV.  c  16,  s.  121 ;  ante^ 
p.  272. 

(k)  Stat  21  Jao.  I.  c.  16. 

(Z)  See  ante,  pp.  167, 172.  No 
joint  contractor  shall  lose  the 
benefit  of  the  Statute  of  Limita- 
tions bv  reason  of  any  written 
acknowiednnent  or  promise  made 
and  signed  by  any  other  joint 
contractor;  stat  9  Geo.  IV.  c. 
14,  s.  1 ;  or  by  payment  of  any 
principal  or  interest  by  any  co* 
contractor  or  co-debtor ;  stat.  19  ft 
20  Vict  c.  97,  s.  14.  Formerly, 
where  one  of  several  joint  debtora 
was  beyond  seas,  the  time  of  limi- 
tation did  not  begin  to  run,  so  as 
to  discharge  the  others  remaining 
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may  be  given  against  the  latter  person  or  persons 
only  (m).    If  one  liable  jointly  with  others  be  sued  for 
the  whole  debt  or  demand,  he  will  be  entitled,  as  a  rule, 
to  have  the  others  added  as  co-defendants    to    the 
action  (n).    Judgment  against  two  or  more  jointly  may 
be  executed  against  all  or  any  one  of  them  {o) .  And  if  one 
joint  debtor  pays  the  whole  debt,  he  will  be  entitled 
in  equity  to  contribution  from  the  others  in  equal  Contribution, 
shares  (p) :   but  there  is  no  right  of  contribution  as 
between  persons  jointly  liable,  whether  in  damages  or 
on  a  judgment,  for  a  tort  wilfully  or  negligently  com- 
mitted (q).    After  the  decease  of  any  one  joint  debtor  After  the 
the  survivors  or  survivor  of  them  may  still  be  sued  for  j<5nt*debtor^^ 
the  whole  debt,  as  though  the  deceased  had  no  share  the  survivor 
in  it  (r),  and  the  estate  of  the  deceased  will  be  dis- 
charged from  all  liability  both  at  law  and  in  equity  (s). 
So  if  a  judgment  be  obtained  against  two  or  more  jointly, 
and  one  of  them  die,  the  estate  of  the  survivor  or  sur- 
vivors, whether  real  or  personal,  will  be  exclusively 


Id  England,  until  his  return ;  stat. 
4  &  5  Anne,  c.  3  (c.  16  in  Ruff- 
head),  8. 19 ;  Fannin  v.  Anderaon^ 
7  Q.  B.  811;  TotoM  ▼.  Mead,  16 
C.  B.  128.  But  by  stat  19  &  20 
Vict.  0.  97,  88. 11, 12,  the  fact  of 
one  joint  debtor  being  beyond  the 
seas  at  the  time  when  the  cause 
of  action  aoomes,  will  not  deprive 
the  others  of  the  benefits  of  the 
Statute  of  Limitation;  and  the 
recovery  of  judgment  against  any 
who  were  not  beyond  seas,  will  be 
no  bar  to  an  action  against  the 
absent  debtors  on  their  return. 
And  no  part  of  the  United  King- 
dom, nor  the  Isle  of  Man,  nor  the 
Channel  Islands,  shall  be  con- 
sidered as  bevond  seas  within  the 
meaning  of  the  statute  of  Anne. 

(m)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 

(«)  PWey  V.  Bcbinion,  20  Q. 
B..  D.  155 ;  see  WiUon  d:  Co.  v. 
BaJearret  &  Co,,  1893,  1  Q.  B. 
422  ;  Bdbinson  v.  Geisel,  1894,  2 
Q.  B.  685. 

(o)  Abbot  V.  Smith,  2  W.  BL 
947,  949. 


(p)  Bering  v.  Earl  of  Winchd- 
sea,  2  Bos.  &  Pul.  270 ;  1  White 
&  Tudor,  L.  0.  £q. ;  1  B.  B.  41. 
See  ante,  p.  225. 

(q)  Merryweaiher  v.  Nixan,  8 
T.  B.  186;  16  B.  B.  810;  The 
Englishman  and  The  Australia, 
1895,  P.  212;  see  Adamson  v. 
Jartis,  4  Bing.  66,  72;  29  B.  B. 
503;  Beits  v.  Gibbins,  2  A.  &  £. 
57 ;  Palmer  v.  Wiek,  die.,  Co.,  1894, 
A.  G.  818 ;  Pollock  on  Torts,  191, 
5th  ed.;  The  FranMand,  1901, 
P.  161.  A  tru&tee  joinUy  liable 
with  others  for  a  breach  of  trust, 
may,  as  a  rule,  obtain  contribution 
from  the  others;  Chilling toorth 
V.  Chambers,  1896,  1  Oh.  685; 
Robinson  v.  Harhin,  1896,  2  Gh. 
415. 

(r)  BicJiards  v.  Heather,  1  B. 
&  Aid.  29. 

(«)  Richardson  v.  Horton,  6 
Beav.  185 ;  Wamer  v.  Currey,  2 
De  G.  &  S.  347 ;  CrosOey  v.  Vob- 
son,  2  De  G.  &  S.  486;  Other  v. 
Iceson,  3  Drew.  177. 
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liable  to  be  taken  in  execution ;  although  formerly  the 
real  estate  of  the  deceased,  having  been  bound  from  the 
date  of  the  judgment,  was  liable  to  contribute  equally 
with  the  real  estate  of  the  survivors  (t). 


Joint  and 

aeveiul 

liability. 


Form  of  a 
joint  and 
aeyeral  bond. 


Form  of  a 
joint  and 
aeyeral 
coyenant. 


A  liability,  however,  may  be  both  joint  and  several 
at  the  same  time ;  and,  as  such  a  liability  is  more  bene- 
ficial to  the  creditor,  it  is  more  usual  than  a  liability 
which  is  simply  joint.  In  such  cases  the  intention  to 
create  a  several  as  well  as  a  joint  liability  should  be 
clearly  expressed  (u).  A  joint  and  several  bond  by  two 
persons  ran  in  this  form: — "for  which  payment  to 
be  [well  and  truly]  made,  we  bind  ourselves,  and  each 
of  us,  [and  the  heirs,  executors  and  administrators  of 
us  and  each  of  us,]  jointly  and  severally ; "  or  if  there 
were  a  larger  number  of  obligors,  say  five,  the  better 
form  was :  "  for  which  payment  to  be  [well  and  truly] 
made,  we  bind  ourselves,  and  each  of  us,  and  any  two, 
three,  or  four  of  us,  [and  the  heirs,  executors  and 
administrators  of  us,  and  each  of  us,  and  of  any  two, 
three,  or  four  of  us,]  jointly  and  severally."  But  now, 
as  we  have  seen  (x),  express  mention  of  heirs,  executors 
and  administrators  is  unnecessary;  and  the  words 
enclosed  within  brackets  in  the  forms  given  above  may 
be  and  are  usually  omitted.  In  the  case  of  a  joint  and 
several  bond  thus  worded,  an  action  may  be  broxight 
against  aU  the  obligors,  or  against  any  one,  two,  three 
or  four  of  them  whom  the  obligee  may  select ;  otherwise 
he  must  have  sued  either  all  of  them  jointly, or  anyone 
of  them  singly  (y).  A  joint  and  several  covenant  was 
usually  in  this  form : — **  And  the  said  A.  B.  and  C.  D. 
do  hereby,  for  themselves  [their  heirs,  executors  and 
administrators]  jointly,  and  each  of  them  doth  hereby 


(0  8  Bep.  14  b.  Smarts  r, 
Edtun,  1  Ley.  SO;  2  Wma. 
Sannd.  51.  See  staU.  27  ft  28 
Vict.  c.  112;  C3&  64  Vict  o.  26; 
WUliams,  R.  P.  263—268, 20th  ed. 


(»)  See  White  y.  TyndaU,  13 
App.  Gas.  263. 

ix)  Ante,  pp.  214,  215. 

(y)  Per  BoUer,  J.,  i  i  Slreai- 
nM  V.  HaUiday,  3  T.  Bep.  782, 
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for  himself  respectively,  [and  for  his  respective  heirs, 

executors  and  administrators,]   covenant/'  &o.;   or  if 

there  were  more  than  two  covenantors  the  better  form 

was,  for  the  reason  also  given,  "  And  the  said  A.  B., 

C.  D^  E.  F.  and  G.  H.,  do  hereby,  for  themselves  [their 

heirs,  executors  and  administrators]  jointly,  and  any 

two  or  three  of  them,  do  hereby,  for  themselves  [their 

heirs,  executors  and  administrators]  jointly,  and  each  of 

them  doth  hereby  for  himself  respectively  [and  for  his 

respective  heirs,  executors  and  administrators]  covenant," 

&c.    The  words  enclosed  within  brackets  may  be  and 

are  now  generally  omitted,  for  the  reasons  already 

given  (2).    In  all  cases  of  joint  and  several  liability, 

each  party  is  individually  liable,  and  may  be  sued  alone 

for  the  whole  debt  (a),  or,  if  the  creditor  please,  he  may  Release  of 

sue  them  all  jointly.     In  consequence  of  the  joint 

liability,  a  release  of  one  of  the  debtors  will  discharge 

them  all ;  and,  as  they  axe  all  discharged,  the  creditor 

will  thenceforth  be  imable  even  to  sue  any  of  them 

severally  (b).      As,  however,   the  several    liability  is 

distinct  from  the  joint,  it  is  competent  to  the  creditor, 

in  releasing  one  of  the  debtors,  expressly  to  reserve  his 

remedy  against  the  others;   and  in  this  case  of  the 

remaining  debtors  will  continue  severally  liable  (c).     So 

he  may  covenant  with  one  of  the  debtors  never  to  sue  Covenant  not 

him;  and  in  such  a  case  he  will  retain  his  remedy 

against  the  others  severally  (d).    On  accoimt  of  the 

several  liability,  the  estate  of  a  person  who  has  become 

jointly  and  severally  bound  is  not  discharged  by  his 

decease  in  the  lifetime  of   his  co-debtors,  but  still 


t 


f)  Ante,  214,  215.  1  Ch.  20. 

*a)  MoChMne  t.  Oyle$  (No.  2),  (c)  Sx  parte  Oifford^  6  Vei. 

1902. 1  Oh.  911.  807;  6  R.  B.  53;   Thompion  v. 

(6)  2  Bol.  Abr.  412  (0),  pi.  5;  Lack,  3  0.  B.  540;  Keardey  v. 

dayUm  v.  ITyfuuion,  2  8alk.  574;  CUe,  16  M.  &  W.  136;  Price  v. 

NiekoiB(mv.nevm,4^A.&E.eSS;  Barker,  4  E.  &  B.  760;    WiUia 

Evans  y.  Bremridge,  2  K.  &  J.  y.  Do  Oaglro,  4  G.  B.  K.  S.  216. 

174;  8  De  G.,  H.  !fc  G.  100;  Re  (d)  Lacy  y.  KyiuuUm,  2  Salk. 

E.  W,  A,,  1901,  2  K.  B.  642 :  cf.  575 ;  2  Wms.  Saand.  48,  n.  (1) ; 

Edwards  y.  Hood   Barrs,  1905,  see  ante,  p.  420,  n.  (/»). 
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Payment  by 
oo-debtor. 


Alternattre 
liability. 


remains  liable  to  the  entire  debt  as  respects  the  creditor, 
and  to  a  proportion  of  it  as  respects  the  surviving 
co-debtors.  By  an  Act  of  1856  no  co-contractor  or 
co-debtor,  whether  liable  jointly  only  or  jointly  and 
severally,  shall  lose  the  benefit  of  the  Statutes  of 
Limitation  by  reason  only  of  payment  of  any  principal, 
interest  or  other  money  by  any  other  co-contractor  or 
co-debtor  (e). 

Where  there  is  an  alternative,  as  distinguished  from 
a  joint  or  a  cumulative  several  liability — ^for  instance, 
where  A.  is  entitled  at  his  election  to  sue  either  B.  or 
C.  to  recover  the  same  debt— judgment  against  either 
debtor  precludes  the  creditor  from  suing  the  other  of 
them(/). 


Liability  of 
partnen. 


Dormant 
partner. 


An  exception  to  the  general  rules  as  to  joint  liability  (^) 
occurs  in  the  case  of  the  liability  of  partners.  During 
the  partners'  lives,  their  liability  for  debts  incurred  by 
the  partnership  is  joint  only  (A) :  unless,  of  course,  they 
should  have  contracted  severally  as  well  as  jointly. 
Accordingly  they  ought  all  to  be  joined  as  defendants  to 
an  action  for  recovering  any  such  debt(t).  But  a 
dormant  partner,  whose  name  may  or  may  not  be  known, 
may  either  be  joined  or  not  at  the  pleasure  of  the 
creditor  (i),  unless  the  contract  be  under  seal,  in  which 
case  those  only  can  be  sued  on  it  who  have  sealed  and 
delivered  it.  A  dormant  partner  cannot,  however,  be 
sued  after  judgment  has  been  obtained  against  the 
active  partners  (/).  Upon  the  death  of  one  of  several 
partners,  the  surviving  pcurtners  become  liable  at  law  for 


(a)  8tat  19  &  20  Yiot.  o.  97, 
8.  14,  not  retTOflpeotive ;  JacHaon 
T.  WooOey,  8  B.  &  B.  784. 

(/)  6ewf  V.  Jardine,  7  App. 
Gas.  345;  MordY.  Westmorland, 
1904,A.  C.  11. 

(g)  Ante,  pp.  419—422. 

(A)  Kendall  v.  Hamilton,  3 
C.  P.  D.  403 ;  4  App.  Caa.  504. 


(0  See  Rice  t.  ShtUe^  5  Burr. 
2611;  1  Wms.  Sannd.  291  b, 
n.  (4);  KendaU  y.  HamOion,  4 
App.  Gas.  504, 515, 5 16, 542-544. 

OO  De  MauiMi  ▼.  Baunden^  1 
B.  k  Ad.  398 ;  Btckkam  v.  Drake, 
9  M.  &  W.  79;  11  M.  &  W.  315. 

(0  KendaU  v.  BamiUon,  nW 
«ttp. ;  anU,  p.  420. 
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all  partnership  debts  previously  incurred,  as  in  any 
other  case  of  joint  liability  (m).  But,  as  the  whole  bene- 
ficial interest  in  the  assets  of  the  partnership  does  not 
accrue  to  the  survivors,  but  the  executors  or  adminis- 
trators of  the  deceased  partner  are  entitled  in  equity  to 
his  share  (n),  so  also  in  equity  the  estate  of  the  deceased  Liability  in 
partner  is  not  discharged  from  liabilities  incurred  by  estate  of 
the  partnership  before  his  death  (o).  For  in  equity  ^^J[|^ 
the  liability  of  partners  for  partnership  debts  is,  for  the 
purposes  of  the  satisfaction  of  such  debts  out  of  the 
estate  of  a  deceased  partner,  considered  as  several  as 
well  as  joint  (i?).  On  the  death  of  a  partner,  therefore, 
his  estate  will  be  liable  in  equity  to  all  the  partnership 
debts  incurred  previous  to  his  decease  (9);  and  the 
creditors  may,  if  they  please,  resort  in  the  first  instance 
to  the  estate  of  the  deceased,  leaving  it  to  his  repre- 
sentatives to  recover  from  the  surviving  partners  their 
share  of  the  debts  (r).  But  the  equitable  remedy  so 
given  to  partnership  creditors  against  the  estate  of  a 
deceased  partner  has  always  been  qualified  by  the  appli- 
cation of  the  rule  in  bankruptcy,  next  stated ;  in  accord- 
ance with  which  the  separate  creditors  of  the  deceased 
partner  must  first  be  paid  in  full  out  of  Us  estate, 
before  its  application  to  the  payment  of  any  of  the  debts 
of  the  partnership  (5). 

(m)  Richards  v.  Heaiher,  1  B.  (r)  WiOdmon  v.  Hendermm,  1 

&  A\d,  29;  Bemfordv.  Browning,  My.  &  K.  582;   BraithwaiU  ▼. 

1  Gb.  D.  80,  36;  see  ante,  p.  421.  Britain,  1  Keen,  206 ;  Thorpe  ▼. 

(n)  ^nto,  p.  414.  Jaekaon,  2    Yoa.  &    Coll.    553; 

(o)    Kendall   ▼.    Hamilton,  3  Way  y,  Ba$9et,  5  B&n,  55. 

C.  P.  D.  403,  408 ;  4  App.  Cas.  («)   See    Oray  ▼.   ChisweU,  9 

50i,  617,  588,  539 ;  iJe  Hodg$on,  Ves.  118 ;  7  R.  B.  151 ;  Brown  v. 

31  Ch.  D.  177.  Weaiherby,  12  Sim.  6,  10 ;  Ridg^ 

(p)  See  James,  L.J.,  Beresford  way   v.    dare,    19    Beav.    Ill  ; 

▼.  Browning,  1  Ch.  D.  30,  34;  WhiUingttaU  v.  Orovert  10  W.  R. 

KendaU  v.  Ilamilton,S  C.  P.  D.  53;  Lodge  v.   PHtehard,  4  GifT. 

403,  406  -410 ;  4  App.  Cas.  501,  294 ;  1  De  G.,  J.  &  S.  610 ;  stat.  53 

517,  520, 621,  536,  537—539, 545 ;  &  54  Vict.  o.  39,  s.  9.    The  rule  is 

Be  Hodgwn,  31  Ch.  D.  177.  of  course  the  same  if  the  estate 

(q)  JJevaynee  v.  NobUt  1  Me.  of  a  deceased  partner  be  adminis- 

629,  568;    2  Russ.  &  My.  495;  tered  in  bankruptcy ;  ante,  p,  215, 
Stat.  58  &  54  Vict.  o.  89,  s.  9. 
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Bankniptoy  In  the  case  of  tlie  bankruptcy  of  a  partneiBhip,  the 
•hip.^**'^*'"  r^®  which  has  always  been  followed  in  the  payment  of 
Joint  and  the  debts  is,  that  the  joint  assets  of  the  finn  are  in  the 
fiist  place  liable  to  the  partnership  debts ;  and  that  the 
separate  estate  of  each  partner  is  in  the  first  place  liable 
to  his  separate  debts,  which  most  be  paid  in  full  out  of 
such  separate  estate,  before  any  of  it  can  be  applied 
towards  payment  of  the  debts  of  the  partnership  (0- 
It  is  also  held  that  no  partner  can  prove  against  the 
firm  in  competition  with  other  creditors  of  the  firm  (it)« 
Any  proceedings  under  the  present  Bankruptcy  Act 
may  be  taken  by  or  against  partners  in  the  name  of 
the  firm  (a;).  And  a  receiving  order  (y)  may  be  made 
against  a  firm,  and  will  operate  as  if  it  were  a  receiving 
order  made  against  each  of  the  partners  (s;).  But  no 
order  of  adjudication  (a)  shall  be  made  against  a  firm 
in  the  firm  name;  but  it  shall  be  made  against  the 
partners  individually  (6).  Any  creditor  whose  debt  is 
sufficient  to  entitle  him  to  present  a  bankruptcy 
petition  (c)  against  all  the  partners  of  a  firm,  may 
present  a  petition  against  any  one  or  more  partners  of 
a  firm  without  including  the  others  (d).  If  a  receiving 
order  is  made  against  one  partner  of  a  firm,  any  creditor 
to  whom  that  partner  is  indebted  jointly  with  the  other 
partners  of  the  firm,  or  any  of  them,  may  prove  his  debt 
for  the  purpose  of  voting  at  any  meeting  of  creditors, 

(0  £b  pofifl  Jetton,  3  Ves.  238,     2  Gh.  567.    Aa  to  tnnd,9ee  Bead 
241  ;3R.  tL.S^;ExparUKefmng'     Y.  JBoOey,  8  App.  Gas.  94. 


ton,  14  Ves.  447 :  9  B.B.  325;  Ex  (»)  yamon  Y.  Qardum^  1  App. 

parte  Peo^, 2  Bom,  54 ;J^|Nirt0  Gas.   195;    Ex  parte  Bljfthe,  IG 

HarrU,  1  Mad.  583 ;  16  B.  B.  266 ;  Gh.  D.  620. 

Ex  parte  Janton,  3  Mad.  229 ;  18  (»)  Stat.  46  A  47  Yiot.  o.  52. 

B.  B.  221;  Be  Plummer,  1  PhU.  •.  115.    Bee  Bankraptoy  Bulea, 

56;  Ex  parte  Kennedy,  2  De  G.,  1886,  Nob.  259—264. 

M.  ft  G.  228 ;  Ex  parte  Topping,  (y)  Ante,  pp.  248,  250. 

11  Jur.  N.  8.  210 :  Btat.  46  &  47  (s)  Bale  262. 

Viot.  o.  52,  8.  40,  Bab-fl.  9;  Be  (a)  AnU,p.  251. 

Head,  1891, 1  Q.  B.  638.    But  the  (6)  Bule  264. 

rule  doeB  not  apply  where  there  (o)  Ante,  p.  248. 

is  no  joint   estate ;    when    the  (d)  Stat.  46  ft  47  Vict.  o.  52, 

Beparate  and  partnenhip  debts  b.  110. 

rank  equally ;  Be  Bndgett,  1894, 
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and  shall  be  entitled  to  vote  thereat  («).  But  where 
one  partner  of  a  firm  is  adjudged  bankrupt,  a  creditor  to 
whom  the  bankrupt  is  indebted  jointly  with  the  other 
partners  of  the  firm,  or  any  of  them,  shall  not  receive 
any  dividend  out  of  the  separate  property  of  the  bank- 
rupt until  all  the  separate  creditors  have  received  the 
full  amoimt  of  their  respective  debts  (/).  Under  the 
old  bankrupt  law,  if  any  creditor  had  a  joint  and  several 
security,  which  would  enable  him,  at  law,  to  sue  any 
partner  severally,  he  might,  at  his  option,  prove  his 
debt  against  the  separate  estate  of  any  such  partner 
instead  of  against  the  firm  jointly  (g) ;  but  he  could  not 
prove  against  both  together  (A).  This  rule  was  altered 
by  a  provision  of  the  Bankruptcy  Act,  1869  (i),  now 
embodied  in  the  Bankruptcy  Act,  1883  (i).  And  a  joint 
creditor  of  a  firm,  who  is  also  a  several  creditor,  may 
now  prove  and  receive  dividends  from  both  the  joint 
estate  and  the  separate  estate.  The  rule  that  the  joint 
assets  of  the  firm  are  in  the  first  place  liable  to  the 
partnership  debts,  applies  equally  where  there  has  been 
a  change  in  the  partnership  previous  to  the  bankruptcy. 
The  stock  handed  over  to  the  new  firm  is  primarily  liable 
to  all  the  debts  incurred  by  them ;  and  the  creditors  of 
the  old  firm  must  first  have  recourse  to  such  assets, 
if  any,  as  may  still  belong  to  the  old  firm,  and  cannot 
touch  the  property  of  the  new  partnership  till  all 
its  creditors  have  been  fully  paid(/).  The  addition 
or  withdrawal  of   a  partner  to  or  from  a   firm   in 

(6)  Stat.  46  k  47  Viot.  o.  52,  wirU  Stane,  In  re  WeUh,  L.  B. 

First  Sohodnle,  role  18.  8  Gh.  914.    The  role  had  been 

(/)  Stat.  46  ft  47  Viot.  o.  52,  partlaUy  abolished  by  the  Aot  of 

8. 59,  Biib-8. 1.   See  Re  VonHafen,  1861,  stat.  24  ft  25  Vict.  o.  134, 

19  Sol.  J.  241,  decided  under  the  s.  152. 
Bankraptoy  Act,  1869.  {h)  Stat.  46  ft  47  Vict.  o.  52, 

(a)  m  parte  Say,  15  Ves.  4.  Second  Schedule,  Bale  18. 

(A)  Ex  parte  Bevanj  10  Ves.         (I)  Sx  parte  Freeman,  Bock, 

107 ;  Ex  parU  Ewbande,  2  Glyn  471 ;  Ex  parte  Fry,  1  Glyn  ft 

ft  Jam.  4.  Jam.  96 ;    Ex   parte  Janton,  3 

(0  Stai  32  &  83  Vict.  o.  71,  Mad.  229;  18  B.  B.  221 ;  J^  parto 

&87:    Ex   parte   Eimey,  In   re  ^pra^rue,  4  De  G.,  M.  ft  G.  866. 
Jqffery,   L.  B.  7  Ch.  178;   Ex 
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difficulties  may  thus  occasion  serious  detriment  to  its 
creditors. 

Donnant  if^  1^3  ^^^q  decided  that  the  share  of  a  dormant 

partD6r. 

partner  in  the  assets  of  the  partnership  is  not  goods  in 
the  order  or  disposition  of  the  acting  partner  with  the 
consent  of  the  true  owner  thereof,  so  as  to  pass  to  the 
trustee  for  the  creditors,  on  the  bankruptcy  of  the  acting 
partner,  as  part  of  the  bankrupt's  separate  estate  (m). 
But,  if  two  or  more  persons  become  liable  as  partners, 
and  one  of  them  permit  goods,  which  are  his  sepaiute 
property,  to  remain  in  the  reputed  ownership  of  the  firm, 
such  goods  are  liable  to  be  treated  as  part  of  the  joint 
estate,  in  the  event  of  the  bankruptcy  of  the  firm  (n). 

Every  nartner      As  we  have  seen  (o),  when  two  or  more  persons  enter 

debt0  ofthe      ^^^  partnership,  each  is  liable,  jointly  with  the  other  or 

firm-  others,  for  all  the  debts  of  the  firm.    This  liability  is 

incident  to  the  relation  of  partnership,  and  is  necessarily 

incurred  whenever  it  is  established,  as  a  fact  that  any 

particular  persons  are  partners  in  business  (p).    But  a 

Oatenaible       man  may  also  incur  liability  for  the  debts  of  a  partner* 

partner.  ^^ii^  ^yj  holding  himself  out  as  a  partner  in  the  firm, 

although  he  be  not  entitled  to  receive  any  share  of  the 

profits  (q).    Thus  if  a  person  allow  his  name  to  be  used 

as  one  of  a  firm  (r),  or  to  be  painted  over  the  door  of 

a  shop  (a),  he  will  be  liable  to  the  debts  of  the  firm ; 

for  credit  may  thus  be  given  to  the  firm  on  the  strength 

(m)  BeynoldM  v.  BowUy,  L.  R.  235,  242;  14  R.  B.  845;  M'limr 

2  Q.  B.  474 ;  ante,  pp.  103,  280,  t.  ^«iiiiU«,   16  East,  168,   174   ; 

256.  Btot.  58  ft  54  Vict.  o.  89,  s.  14. 

(n)  Re    Rowland   and  Crank-  (r)  Parkin    t.    Carrvlfk&n,    8 

ihaw,  L.  B.  1  Ch.  421 ;  Ex  parU  Eop.  248;  6  R.  B.  828;  Tonng  y. 

Uayman,  Re  P^ford,  8  Ch.  D.  AxieU,  cited  2  H.  Black.  242 ;  14 

11.    See  ante,  p.  103.  B.  B.  851,  n. ;  MxparU  Bapnan, 

(o)  AnU,    p.  424;    Pooie^    y.  Re  PuUfard,  8  Ch.  D.  11;   see 

DfiMT,  5  Ch.  D.  458.  Be  Fraeer,  1892,  2  Q.  B.  633. 

(l>)  8,  a,  5  Ch.  D.  458,  472;  (<)  WiUiame  y.  Keatt,  2  Stark. 

see  Holme  y.  Hammond,  L.  B.  7  290 ;  19  B.  B.  723.  See  M'lver  y. 

Ex.  218,  226, 227, 233.  Humble,  16  East,  169, 171, 175. 

(?)  Waugh  V.  Carver,  2  H.  Bl. 
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of  his  character  as  a  solvent  person.     On  the  same  Retiring 
principle,  if  a  person  have  once  been  known  to  be  a  ^ 
partner  in  the  firm(0,  his  liability  to  its  debts  will 
continue  after  his  withdrawment,  unless  he  takes  proper 
means  to  inform  the  creditors  that  he  has  ceased  to  be 
a  partner  (u).     But  the  circumstance  of  the  name  of  a  Deoeased 
deceased  partner  remaining  in  the  firm  will  not  render  ^^  °®'' 
his  estate  liable  to  the  debts  of  the  survivors  (x).    And  Executor 
if  a  trader  direct  by  his  will  that  his  trade  shall  be  SSe!"^^"^ 
carried  on  by  his  executor,  the  executor  who  ostensibly 
carries  on  the  trade  will  be  liable  for  the  debts  he  may 
thereby  incur  as  fully  as  if  he  were  carrying  on  the 
trade  for  his  own  benefit  (y) ;  but  so  much  only  of  the 
estate  of  the  testator  will  be  liable  to  such  debts  as  he 
may  have  directed  to  be  employed  in  the  business  (z). 
The  rest  of  the  testator's  estate  is  held  to  be  exempt  on 
the  ground  of  the  great  inconvenience  which  would  arise 
from  holding  it  liable  after  its  distribution  amongst  the 


Under  the  Partnership  Act,   1890  (a),  a    writ   of  Execution 
execution    shall    not  issue    against    any  partnership  ofpwtner^ 
property  except  on  a  judgment  against  the  firm.     But 

(£)  Evans    v.    Drummond,    4  t.   IT^ketfr,  3  Swanst.  490,  n. ;  19 

Esp.  89;    Brooke  v.  Enderl>y,  2  B.  R.  258;  stat.  53  &  54  Vict. 

Brod.  &  Bing.  70;  4  Moore,  501 ;  c.  39,  b.  14  (2). 

22  R.  B.  653;  Carter  v.  WhaUey,  (y)  10  Yes.  119.    And  at  law 

1  B.  &  Ad.  11 ;  35  B.  B.  199.  he  will  be  liable,  though  hiB  name 

(«)  Oraham   T.    Hope,   Peake  do    not   appear;     Wightman   t. 

154 ;  3  B.  B.  671 ;  Godfrey  v.  Turn-  Townroe,  1  tf  an.  &  Selw.  412 ;  14 

hull,  1  Esp.  571 ;  3  B.  B.  672,  n. ;  B.  B.  475. 

IPIver  V.  Humble,  16  East,  169 ;  («)  Ex  parte  Oarlatid,  10  Ves. 

Re  Hodgson^  Si  Ch.D.  177,  18i;  110;    7    B.    B.  352;    Eb   parte 

Re  Tw^tfr,  1894,  3  Gh.  429 ;  stat.  Richardeon,  Buck.  202 ;  Cu&mek, 

53  &  54  Vict,  c  89.  8. 17(2).   See  v.    CuUmeh,    1    Beav.    184;   Re 

Scarf  y.  Jardine,  7  App.  Gas.  345.  ButUrfldd,  11  Jurist,  955 ;  Kirk- 

As   to   the  continuing  liability  man^  t.   Booth,   11    Bear.  273; 

of  a  retiring  partner  for  debts  M^NeHlie   v.  Acton,  4  De  Gex, 

incorred    before  his  retirement,  M.  &  G.  744 ;  Re  Johnaon,  Shear' 

see  Rouse  ▼.  Bradford  Banking  man  v.  Robinson,  15  Gh.  D.  548 ; 

Co^  1894,  2  Gh.  32,  A.  G.  586.  Eraser  t.  Murdoch,  6  App.  Gas. 

(«)  Devaynes  t.  NdUe^  Houl-  855,866,874,875. 

ton's  Case^  1  Mer.  529,  616,  623;  (a)  Stat.  53  ft  54  Vict.  c.  39, 

15  B.  B.  151 ;  VtUliamy  v.  Nohle,  s.  23  (1).    As  to  suing  a  firm,  see 

3  Mer.  614 ;  17  B.  B.  143 ;  Wehster  B.  S.  G.,  Order  XLVIIIa. 
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any  judgment  creditor  of  a  partner  may  obtain  an  order 
charging  that  partner's  interest  in  the  partnership 
property  and  profits  with  payment  of  the  amount  of  the 
judgment  debt  and  interest,  and  the  appointment  of  a 
receiver  of  his  share  of  the  profits  (b). 


Liabilities  of 
partnenhip 
iDcnrred  bj 
an  agreement 
seonringall 
its  advan- 
tages. 


Rules  for 
determining 
existence  of 
partnership. 


The  law  will  not  permit  a  man  to  secure  for  himself 
all  the  advantages  of  partnership  without  incurring  its 
liabilities  (c).  If  therefore  several  persons  enter  into 
an  agreement,  that  some  specified  business  shall  be 
carried  on  by  some  or  one  of  them  on  behalf  of  all  of 
them  imder  arrangements  which  secure  to  all  of  them 
all  the  advantages  of  partnership,  they  will  all  incur 
the  liabilities  of  partners,  although  the  business  be 
carried  on  in  the  name  or  names  of  the  acting  partner 
or  partners  alone  (d).  In  such  cases  the  question  to  be 
determined  is,  whether  the  effect  of  the  whole  agree- 
ment is  to  constitute  a  partnership  between  the  x>arties 
thereto  (e).  And  if  this  be  so,  a  declaration  inserted  in 
the  agreement,  that  certain  parties  thereto  shall  not 
incur  the  liabilities  of  partners,  will  not  enable  them  to 
avoid  the  legal  consequences  of  the  relation  into  which 
they  have  entered  (/).  The  rules  for  determining  the 
existence  of  partnership  are  codified  as  follows  by  the 
Partnership  Act,  1890  (g)  :— 

(Sect.  2.)  In  determining  whether  a  partnership  does  or  does 
not  exist,  regard  shall  be  had  to  the  following  rules : — 


(h)  Btat.  53  &  54  Vict.  o.  89, 
B.  23  (2);  Broum  A  Co.  v. 
Eyidiinwn,  1895,  I  Q.  B.  737, 
2  Q.  B.  126. 

(o)  PooUy  V.  Driver,  5  Ch.  D. 
458,  483,  493 ;  Ex  parte  DeUume, 
Jte  Meffevand,  7  Ch.  D.  511,  527, 
528. 

(d)  See  the  same  oases. 

(e)  Pooley  v.  DHver,  5  Ch.  D. 
458 :  Ex  parte  DeUuuee,  Re  Mege- 
vandy  7  Oh.  D.  511.  See  Cox  v. 
Hickman,  8  H.  L.  C.  268;  KO- 

V.  Jvkee,  3  B.  A  8,  847; 


BuUen  v.  Sharp,  L.  B.  1  0.  P* 
86 ;  Holme  t.  HammxmA,  L.  B.  7 
Ex.  218 ;  MdLwo,  March  A  Co,  t. 
The  Cowrt  of  Wardi,  L.  B.  4  P. 
G.  419 ;  Roes  y .  Parkyn$y  L.  B.  20 
Eq.  831 ;  Ex  parU  Tennant,  Be 
Howard,  6  Ch.  D.  808 ;  Badelef 
T.  ConeoUdated  Bank^  38  Ch.  D. 
288. 

(/)  See  Ex  parte  Delka$9e, 
Re  Meitevand,  7  Oh.  D.  511, 
512,  527,  528,  532 ;  and  see  ante, 
p.  428. 

(g)  SUt.  53  ft  54  Yict.  o.  39. 
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(1)  Joint  tenanc7>  tenancy  in  common  Joint  property,  common 

property  or  part  ownership  does  not  of  itself  create  a 
partnership  as  to  anything  so  held  or  owned,  whether 
the  tenants  or  owners  do  or  do  not  share  any  profits 
made  by  the  use  thereof. 

(2)  The  sharing  of  gross  retoms  does  not  of  itself  create  a 

partnership,  whether  the  persons  sharing  sach  returns 
have  or  have  not  a  joint  or  common  right  or  interest  in 
any  property  from  which  or  ftom  the  nse  of  which  the 
retnms  are  derived. 

(3)  The  receipt  by  a  person  of  a  share  of  the  profits  of  a 

business  is  prima  facie  evidence  that  he  is  a  partner  in 
the  business,  but  the  receipt  of  such  a  share,  or  of  a 
payment  contingent  on  or  varying  with  the  profits  of  a 
business,  does  not  of  itself  make  him  a  partner  in  the 
business  (A) ;  and  in  particular— 

(a)  The  receipt  by  a  person  of  a  debt  or  other  liquidated 

amount  by  instalments  or  otherwise  out  of  the 
accruing  profits  of  a  business  does  not  of  itself  make 
him  a  partner  in  the  business  or  liable  as  such : 

(b)  A  contract  for  the  remxmeration  of  a  servant  or  agent 

of  a  person  engaged  in  a  business  by  a  share  of  the 
profits  of  the  business  does  not  of  itself  make  the 
servant  or  agent  a  partner  in  the  business  or  liable 
as  such  (i) : 

(c)  A  person  being  the  widow  or  child  of  a  deceased 

partner,  and  receiving  by  way  of  annuity  a  portion 
of  the  profits  made  in  the  business  in  which  the 
deceased  person  was  a  partner,  is  not  by  reason  only 
of  such  receipt  a  partner  in  the  business  or  liable  as 
such  (h) : 

(d)  The  advance  of  money  by  way  of  loan  to  a  person 

engaged  or  about  to  engage  in  any  business  on  a 
contract  with  that  person  that  the  lender  shall 
receive  a  rate  of  interest  varying  with  the  profits, 
or  shall  receive  a  share  of  the  profits  arising  from 
carrying  on  the  business,  does  not  of  itself  make  the 
lender  a  partner  with  the  person  or  persons  carrying 
on  the  business  or  liable  as  such.  Provided  that  the 
contract  is  in  writing,  and  signed  by  or  on  behalf 
of  all  the  parties  thereto  (T)  : 

(h)  Dam9   V.   Davi$,   1894,  1  (Jk)  This  replaces  stat.  28  &  29 

Oh.  393.  Viot,  o.  86,  a.  3. 

(0  This  repUoes  stat.  28  ft  29  (Q  This  replaces  stot.  28  ft  29 

Vict,  c  86  (BoviU's  Act ;   as  to  Viot.  a  86,  s.  1 ;  see  PooUy  v. 

which  see  5  Oh.  D.  483, 484),  a.  2.  Dnver,  5  Ch.  D.  458 ;   Ex  parte 
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(e)  A  person  reodyiDg  by  way  of  annni^  or  otherwige 
a  portion  of  the  profits  of  a  bnsiness  in  consideration 
of  the  sale  by  bim  of  the  goodwill  of  the  business  is 
not  by  reason  only  of  snch  receipt  a  partner  in  the 
bnsiness  or  liable  as  snch  (i»). 


Pottpone- 
ment  of  rights 
of  penoQ 
lending  or 
Belling  in  con- 
sideration of 
nharaofpio- 
fito  in  ORM  of 
insolvency. 


In  the  event  of  any  person  to  whom  money  has  been 
advanced  by  way  of  loan  npon  such  a  contract  as  is 
mentioned  in  the  foregoing  section,  or  of  any  buyer  of 
a  goodwill  in  consideration  of  a  share  of  the  profits  of 
the  business,  being  adjudged  a  bankrupt,  entering  into 
an  arrangement  to  pay  his  creditors  less  than  twenty 
shillings  in  the  pound,  or  dying  in  insolvent  circum- 
stances, the  lender  of  the  loan  shall  not  be  entitled  to 
recover  anything  in  respect  of  his  loan,  and  the  seller 
of  the  goodwill  shall  not  be  entitled  to  recover  anything 
in  respect  of  the  share  of  profits  contracted  for,  until 
the  claims  of  the  other  creditors  of  the  borrower  or 
buyer  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied  (n). 


Each  partner       When  the  relation  of  partnership  has  been  established 

onheothor  in  between  two  or  more  persons,  each  incurs  liability  from 

the  ordinary     ^j^g  ^^j^s  and  dealings  of  the  other  in  the  ordinary  course 

business.         of  business.     For  every  partner  is  the  agent  of  the  firm 

and  his  other  partners  for  the  purpose  of  carrying  on 

the  business  of  the  partnership  (o) ;  and  all  the  partners 

are  liable,  as  principals,  for  all  acts  done  by  each  of 

them  as  agent  for  and  by  the  authority  of  the  firm  (p). 

Accordingly  any  one  partner  in  a  trading  partnership  (9) 


DsZAaMo,  Se  Mege9and,  7  Oh.  D. 
511;  Re  Toung,  1896,  2  Q.  B. 
484. 

(m)  This  replaces  stai  28  &  29 
Yiot.  c.86,s.  4. 

(n)  Stat.  53  &  54  Vict  0.  89, 
B.  3,  replacing  28  &  29  Yict.c.  86, 
s.  5;  see  ^  HUdenheim,  1893, 
2  Q.  B.  357;  Be  Fort,  1897,  2 
Q.  B.495.  And  see  Btat  46  ft  47 
Yiot  c.  52,  s.  40,  sub-s.  6;  ante. 


table  annexed  to  p.  222. 

(o)  Stat.  53  &  54  Viet  e.  39, 
s.  5;  TonUinaon  ▼.  Broademiik, 
1896, 1  Q.  B.  386. 

(p)  Lord  Wensleydale,  Cox  v. 
Biekman,  8  H.  of  L.  Gas.  268, 
312;  Jessel,  M.R.,  Pooley  y. 
Driver,  5  Ch.  D.  458,  476,  477. 

(q)  See  Hedley  v.  Bainbridge, 
3  Q.  B.  316 ;  WheaOey  T.  Smiihere, 
1906,  2  K.  B.  821. 
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may  buy,  sell  (r)  or  pledge  goods  (5),  draw  (t),  accept  (u) 
or  indorse  (x)  bills  of  exchange  and  promissory  notes ; 
give  guarantees  (y),  receive  moneys  (»)  and  release  or 
compound  for  debts  (a)  in  the  name  (6)  and  on  the 
account  of  the  firm,  in  the  ordinary  course  of  business. 
Each  partner  is  also  liable  jointly  with  his  co-partners, 
and  also  severally,  for  any  wrongful  act  or  omission  of 
any  other  partner  acting  in  the  ordinary  business  of  the 
firm,  or  with  the  authority  of  his  co-partners  (c).  And  Notice  to  one 
in  like  manner  notice  of  any  matter  relating  to  partner-  S^te^^all. 
ship  affairs  given  to  any  partner,  who  habitually  acts 
in  the  partnership  business,  operates  as  a  notice  to  the 
firm,  except  in  the  case  of  a  &aud  on  the  firm  committed 
by  or  with  the  consent  of  that  partner  (d).  And  any 
agreement  between  the  partners,  by  which  any  one  of 
them  may  be  restrained  from  doing  any  act  to  pledge 
the  credit  of  the  firm,  though  binding  as  between 
themselves,  will  not  be  binding  on  any  creditor  (e)  who 
may  not  have  notice  of  it(/).  But  no  act  done  in 
contravention  of  such  an  agreement  is  binding  on  the 
firm  with  respect  to  persons  having  notice  of  the  agree- 
ment (a).  If,  however,  the  transaction  be  not  in  the  Tfansactions 
"^^^  not  m  the 

(r)  Hyat  ▼.  Bare,  Comb.  3S3 ;  519;  p&r  Best,  G.J.,  10  Moore, 

LaniberVt  Case,  Oodbolt,  244.  393. 

(0  Beid  T.  HoUiruhead,  4  B.  (6)  Kirk  ▼.  Blwion,  9  M.  &  W. 

&  G.  867 :  28  B.  B.  488 ;  Re  Briagn  284. 

&  Co,,  1906,  2  K.  B.  209.  (c)  Stat  53  &  54  Vioi  c.  39, 

(0  Smith    y.    Jarvi$,   2    Ld.  ss.   10,  12;    Rhodes   v.    MouUb, 

Utkym.  UM;  Re  Clarke,  Ex  parte  1895,    1  Ch.    236;     Handun   v. 

Buddey,  14  M.  &  W.  469;  1  Ph.  BouHon,  1903, 1  K.  B.  81. 

562.  (d)  Stat.  53  &  54  Yiot  c.  39, 

(tt)    Pinkney  v.  BaU,  1  Salk.  8.  16. 

126;  1  Ld.  Baym.  175;  Lhydr.  (a)     Waugh  t.  Carver,   2   H. 

Asliiy,  2  B.  &  Ad.  23;  36  B.  B.  Black.  235;  14  B.  B.  845;  South 

454.  Carolina  Bank  v.  Case,  8  B.  &  C. 

(x)  Swan  y.  Steele,!  EsMi,  210;  427;   32  B.  B.  433;   Hawken  y. 

8  B.  B.  618 ;  Vere  v.  Aehby,  10  Bourne,  8  M.  &  W.  703, 710. 

B.  &  C.  288 ;  34  B.  B.  408.  (/)  MinnU  y.  Whinery,  5  Bio. 

(y)  Ex  parU  Oardom,  15  Yes.  P.  C.  489 ;  Ex  parte  Darlington 

286;   Bee  Halesham  r.  Young,  5  DiUriet    Joint    Stock    Banking 

Q.  B.  833.  Company,  In  re  Riches,  11  Jur. 

(«)  Duff  y.  East  India  Com-  K.    S.    122.    See  also   Hogg  y. 


pany,  15  Yes.  198,  213 ;  Piddocke  Skeen,  18  G.  B.  N.  S.  426. 

y.  Burt,  1894, 1  Gh.  34a  (g)  Stat.  53  &  54  Yiot.  c. 

(a)  Per  Lord  Kenyon,  4  T.  B.  8.  8;  and  see  s.  5. 

W.P.P.  28 
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ordinary 
oouxBeof 
bumeai. 


Direotonof 

Joint-stock 

compftniet. 


ordinary  course  of  the  business  of  the  partnership,  the 
other  partners  will  not  be  liable  as  such  in  respect  of 
it  (A).  Thus  one  partner  cannot  bind  the  firm  by  a 
submission  to  arbitration  (i),  or  by  confessing  a  judg- 
ment (k) ;  and  one  partner  has  ordinarily  no  authority 
to  execute  a  deed  in  the  names  of  the  others  so  as  to 
bind  the  partnership  (/).  So  a  farmer  carrying  on  his 
business  in  partnership  with  another  would  not  be  liable 
on  a  bill  of  exchange  drawn  by  his  partner  in  the  name 
of  the  partnership  (m);  neither  would  a  solicitor  or  an 
auctioneer  be  liable  on  a  note  made  or  bill  accepted  by 
his  partner  in  the  name  of  his  firm,  though  given  to 
secure  a  partnership  debt(n);  for  bill  transactions 
form  no  part  of  the  ordinary  business  of  farmers, 
solicitors,  or  auctioneers.  Again,  there  is  no  right 
or  power  implied  by  law  in  any  of  the  directors  of  a 
joint-stock  company  to  bind  the  company  by  drawing 
or  accepting  bills  or  notes  unless  such  transactions  fall 
within  the  ordiaary  business  of  the  company  (o) ;  and 
in  like  manner  notice  of  any  matter  relating  to  the 
business  of  a  joint-stock  company  given  to  any  member, 
even  a  director,  is  not  constructive  notice  to  the 
company  itself  (j?).  For  joint-stock  companies  are 
essentially  different  from  ordinary  partnerships.  It  is 
not  necessary  that  the  directors  should  have  any  other 
power  to  bind  the  company  by  bills  or  notes  than  such 
as  may  be  conferred  on  them  by  the  character  or  articles 
of  association  (q).    And  the  business  of  such  companies 


(k)  SUt.  53  &  54  Vict.  o.  89, 

8.7. 

(0  Stead  y.  Bait,  3  Bin^r.  101 ; 
8.  O.,  10  J.  B.  Moore,  389;  28 
B.  B.  602. 

(Jc)  HafMdge  Y.DeLa  Cnuee, 
3  C.  B.  742. 

(0  Harri§on  y.  Jackmrn,  7 
T.  B.  207 ;  4  B.  B.  422 ;  see  Burn 
V.  £iini,8Ve8.578,578. 

(m)  Per  LitUedale,  J.,  10  B.  & 
0. 13& 

(n)   Hedley   y.   Baifibridget  8 


Q.  B.  316 :  WheaOe^  y.  Smitkere, 
1906.  2  K.  B.  821. 

(o)  Dickinaon  y.  Valpu^  10  B. 
&  C.  128:  34  B.  B.  348;  Bramah 
y.  BoberU,  8  N.  G.  963 ;  ^ 
Canningham  &  Co.,  86  Oh.  D. 
582 ;  see  We^  London  Commeireial 
Bank  y.  KUwn^  12  Q.  B.  D.  157; 
13  Q.  B.  D.  860. 

(p)  PouUm  y.  Page,  3  0.  B.  16; 
Martin  y.  Sedgwiek,  9  Beay.  333. 

(o)  BaVowr  y.  BmeUy  5  0.  B. 
Ki  P«  601« 
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is  always  carried  on  at  an  office  for  the  purpose^  and  is 

not^  like  that  of  ordinary  partnerships,  confided  to  any 

one  individual  member.    The  liability  of  a  shareholder  ?^^]jJJ^ 

in  a  joint-stock  company  to  the  debts  of  the  company  companies. 

has  been  already  noticed  (r). 

(r)  AnUj  pp.  296—298,  SOO,  301,  808—309. 
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No  witDOM 
fonnerly  re- 
quired to  a 
will  of  per^ 
■onal  estate. 


witnesses.  No  attestation,  therefore,  was  acquired  to  a 
will  of  personal  estate,  nor  was  it  even  necessary  that 
such  a  will  should  he  signed  by  the  testator.  Thus, 
instructions  for  a  will  committed  to  writing  given  by 
a  person  who  died  before  the  instrument  could  be 
formally  executed,  though  such  instructions  were  neither 
reduced  into  writing  in  the  presence  of  the  testator,  nor 
even  read  over  to  him,  have  been  held  to  operate  as 
fully  as  a  will  itself  (m).  It  was,  however,  provided  by 
the  Statute  of  Frauds,  that  no  will  in  writing  of  personal 
estate  should  be  repealed  or  altered  by  word  of  mouth 
only,  except  the  same  were,  in  the  life  of  the  testator, 
committed  to  writii^;  and,  after  the  writing  thereof, 
read  unto  the  testator,  and  allowed  by  him,  and  proved 
to  be  so  done  by  three  witnesses  at  the  least  (n). 


TwowitneeMS 
now  required* 


Exoeption  in 
f aToor  of 
floldicrs  and 
seamen. 


By  the  Wills  Act,  eveiy  wUl  of  personal  estate  must 
now  be  in  writing,  and  signed  at  the  foot  or  end  thereof 
by  the  testator  or  by  some  other  person  in  his  presence 
and  by  his  direction ;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator,  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time ;  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator  (o).  The  Act,  in  fact,  requires 
the  same  mode  of  execution  and  attestation  to  every 
will,  whether  the  property  be  real  or  personal  But  an 
exception  is  made  in  favour  of  soldiers  being  in  actual 
military  service,  that  is,  on  an  expedition  (p),  and  of 
mariners  and  seamen,  being  at  sea,  who  may  dispose 
of  their  personal  estate  as  they  might  have  done  before 
the  making  of  the  Act  (9);  a  similar  exception  was 
contained  in  the  Statute  of  Frauds  (r).    The  wills  of 


(m)  Carey  v.  A$kewt  2  Bro.  0. 
C.58;  A  a,  1  Cox,  241. 

(»)  Stat  29  Car.  II.  o.  3, 1.  22. 

(0)  Stat  7  Will.  IV.  &  1  Vict 
o.  26, 8.  9,  explained  by  15  &  16 
Vict  0.  24;  see  WilliamB,  R.  P. 
238,  289,  20th  ed. 


(p)  I>rtifiiiiM>iM{  T.  Pariik^  3 
Cnrt.  522 ;  aee  i2«  Eiieook,  1901, 
P.  78;  OatkBord  v.  Knee,  1902, 
P  99 

'(g)' Stat  7  Will.  rv.  &  1  Vict 
a  26, 8. 11. 

(r)  Stat  29  Car.  II.  c.  3,  f .  23. 
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soldiers  on  an  expedition  may  accordingly  be  made 

by  an  unattested  writing,  or  by  a  mere  nimcupative 

testament  or  declaration  of  their  will  by  word  of  mouth, 

made  before  a  sufficient  number  of  witnesses  (s).    But 

the  wills  of  petty  officers  and  seamen  in  the  royal  navy,  Seamen  in  the 

and    of    marines    and    non-commissioned    officers    of  2id*}|^^, 

marines,   so  far  as  relates  to  any  wages,  pay,  prize 

money  or  other  moneys  payable  by  the  Admiralty  (t),  Merclmnt 

and  the  wills  of  merchant  seamen  dying  during  a  voyage,  "^ 

with  respect  to  any  wages  due  to  them  and  the  effects 

which  they  leave  on  board  ship(w),  are  required  by 

statute  to  be  executed  with  special  formalities.     It  is  Bevooatlon 

provided  by  the  Wills  Act  that  no  will  or  codicil,  or  any  ^^  ^  ^^^^ 

part  thereof,  shall  be  revoked,  otherwise  than  by  the 

marriage  of  the  testator  or  testatrix  (which  will  of  itself 

effect  a  revocation)  (v),  or  by  another  will'  or  codicil 

executed  in  the  manner  thereby  required,  or  by  some 

writing,  declaring  an  intention  to  revoke  the  same,  and 

executed  in  the  manner  in  which  a  will  is  thereby 

required  to  be  executed,  or  by  the  burning,  tearing,  or 

otherwise  destroying  the  same  by  the  testator,  or  by 

some  person  in  his  presence,  and  by  his  direction,  with 

the  intention  of  revoking  the  same  (x). 

The  succession  to  personal  chattels  upon  their  owner's  Saooession  to 
death  is  governed  by  the  law  of  the  country  in  which  S^aiteh  ia 
he  was  domiciled  at  the  time  of  his  death  (y).    So  that  aooording  to 
if  any  man,  whether  Englishman   or    foreigner,  die  the  over's 
domiciled  in  a  country,  of  which  the  law  does  not  give  domioiL 
full  power  of  testamentary  disposition  (for  example, 
does  not  permit  a  man  to  bequeath  his  personalty  away 

(0  See  Be  SpraU,  1897,  P.  28.  (v)  Stat  7  Wm.  IV.  &  1  Viet 

(0  Stat  28  &  29  Viet  o.  72,  o.  2€,  8.  18;  see  Wmiams,  R.  P. 

amended  by  60  Viet  o.  15,  and  242,  20th  ed. 

leplaoing  11  Geo.  IV.  ft  1  WiU.  («)  Stat  7  Will.  IV.  ft  1  Viet 

IV.  o.  20,  88.  48—51 ;  7  Will.  IV.  c.  26,  a.  20 ;  aee  Williama,  B.  P. 

ft  1  Vict.  0.  26,  8.  12.  242  and  n.  (o),  20ih  ed. 

(u)  Stat  57  ft  58  Viet.  o.  60,  (y)  Dieey,  Oonfliot  of  Laws, 

88.  169—177,  replacing  17  ft  18  682 ;  2  Wms.  Exora.  1515, 7th  ed. ; 

Vict.  c.  104, 88. 194—200.  1256, 10th  ed. 
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from  his  diildreii),  the  succeBsion  to  any  effects  left  by 
him  in  England  will  be  regulated  by  the  law  of  the 
country  of  his  domicil,  notwithstanding  that  he  may 
have  purported  to  dispose  of  them  by  will  (»).  But  as 
the  succession  after  death  to  land,  which  is  immov- 
able (a),  is  governed  by  the  law  of  the  country  where 
it  is  situate  (b),  leasehold  land  in  England  devolves  in 
all  respects  according  to  English  law  upon  its  owner's 
death  (c).  It  was  formerly  necessary  that  a  will  of 
personal  estate  should  be  executed  in  accordance  with 
the  formalities  required  by  the  law  of  the  country, 
where  the  testator  was  domiciled  at  the  time  of  his 
death  (d).  And  this  is  still  the  law  with  regard  to  the 
wills  of  aliens  who  leave  assets  in  England  (e),  except 
that  wills  of  aliens  devising  leasehold  land  in  England, 
or  any  beneficial  interest  therein,  are  required  to  be 
made  and  executed  in  accordance  with  English  law(/). 
But  with  regard  to  wills  of  personal  estate  (here  includ- 
ing leaseholds  (^))  made  by  British  subjects,  an  Act  of 
1861  (A),  while  preserving  the  validity  of  wills  executed 
in  accordance  with  the  previous  law  (i),  now  provides  ( j) 
that,  if  made  out  of  the  United  Kingdom,  they  may  be 
executed  according  to  the  forms  required  either  by  the 
law  of  the  place  where  the  same  are  made,  or  by  the 
law  of  the  place  where  the  testator  is  domiciled  when 
the  same  are  made,  or  by  the  laws  then  in  force  in  that 

(s)  CJampbeU  ▼.  Beau/ay,  Job.  101 ;  9  P.  D.  180. 
320 ;   Doglumi  v.  OriMtn,  L.  R.  (/)  Pwin  ▼.  Bruyire,  1902,  1 

1  H.  L.  SOl :  i2e  Tn^ort,  36  Gh.  Oh.  24.    A  fortiori,  mOs  of  aliens 

D.  600.  devising  real  estate  are  required 

(a)  See  Williams,  B.  P.  11,  to  be  so  executed. 

20th  ed.  07)  Be  Ora$H,  1905, 1  Oh.  584. 

(b)  Doe  d.  BirtwhiBtle  ▼.  Vof  (h)  Btat.  24  ft  25  Yiot.  c.  114, 
dul,  5  B.  &  G.  438,  aff.  2  CI.  ft  commonly  caUed  Lord  Kings- 
Fin.  571 ;  7  Gl.  ft  Fin.  895 ;  see  down's  Act. 

57  R.  R.  253.  (0  Sect.  4. 

(e)  Freike    v.    Lord    Carbery,  (j)  Sect.  1.     As  to  wills  exe- 

L.  R.  16  £q.  461 ;  Dunean  v.  Xaio-  cuting  powers  of  appointment  bj 

$on,  41  Gh.  D.  394.  wiU,  see  Be  Hvber,  1896,  P.  209 ; 

(<2)  Stani^y  ▼.  Bemee,  8  Hagg.  Hummel  t.  Hummel,  1898, 1  Ch. 

373;  Whicker  T.  JSiinie,  7  H.  L.  G.  642 ;  iSa  Price,  1900,  1  Gh.  442 : 

124.  BareUo  v.    Young,  1900,  2  Cb. 

(e)  Bloxam  v.  Fovre^  8  P.  D.  339;  aMe,  p.  368. 
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part  of  his  Majesty's  dominions  where  the  testator  had 
his  domicil  of  origin ;  and  such  wills,  if  made  within 
the  United  Kingdom,  may  be  executed  according  to 
forms  required  by  the  laws  for  the  time  being  in  force 
in  that  part  of  the  United  Kingdom  where  the  same 
are  made  (A).  By  the  same  Act,  no  will  or  other  testa- 
mentary instrument  shall  be  held  to  be  revoked  or  to 
have  become  invalid,  nor  shall  the  construction  thereof  be 
altered,  by  reason  of  any  subsequent  change  of  domicil 
of  the  person  making  the  same(Z).  A  person's  domicil, 
it  may  be  remarked,  is  the  place  which  he  makes  his  home. 
But  with  regard  to  many  persons  the  circumstances 
connected  with  their  change  of  residence  are  such  as  to 
render  it  an  exceedingly  diflBcult  question  of  fact, — 
what  country  is  their  domicil  at  any  given  time  (m). 

Connected  with  the  subject  of  wills  is  that  of  Donatio 
donations  mortis  causa,  which  may  here  be  noticed.  A  "^^^^  e^y^* 
donation  mortis  causa  is  a  gift  made  in  contemplation  of 
death,  to  be  absolute  only  in  case  of  the  death  of  the 
giver  (w).  It  has  been  said  that  such  a  gift  can  only 
be  made  of  chattels,  in  which  the  property  passes  by 
delivery  (o).  But  this  principle  has  not  been  main- 
tained ;  and  the  law  of  donations  Toortis  causa  has  been 
considerably  differentiated  from  that  of  gifts  inter 
vivos  (p).  Thus  a  bond  debt  has  been  allowed  to  pass 
by  way  of  donation  mortis  causa  by  delivery  of  the 

(h)  8eot.  2.  B.  1 2  Eq.  617,  and  the  cases  there 

•    (2)  Soot.  3;  Be  Reid,  L.  R.  1  cited;   He  Patience,  29  Cb.  D. 

P.  &  D.  74.    It  has  been  held  976;  Winanev.  Attomey-Oeneral, 

that  this  section  is  not  confined  1904,   A.    G.   287 ;    Huntley    v. 

to  the  wills  of  British  subjects ;  Oatikell,  1906,  A.  0.  56, 66. 

Re  Grow,  1904,  P.  269.    It  is  a  (n)  Inst  tit.  7,  De  Donationi- 

question   whether    this   section  bus,  cited  by  Lord  Loaghboroagh 

gives  any  effect  to  the  provisions  in  Tale  v.  HiU)ert,  2  Yes.  jun. 

of  a  will,  which  are  materially  119;    2  B.  B.   175;    WcCUer  v. 

invalid  by  the  law  of  the  country  Hodge,  2  Swanst.  99. 

where  the  testator  was  domiciled  (o)  See  anie,  pp.  27, 80, 65, 66 ; 

where  he  died ;  see  Dicey,  Con-  Miller  v.  Miller,  3  P.  Wms.  356, 

flict  of  Laws,  696—700;   ante,  358. 

p.  439.  ip)  Ante,  pp.  396  eq. 

(m)  See  Douglae  v.  Douglas,  L. 
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bond  {q).  The  doliveiy  of  a  mortgage  deed  has  also  been 
hold  to  bo  a  valid  donation  mortis  causa  of  the  mortgs^ 
security  (r).  And  similar  gifts  of  a  policy  of  life  assur- 
ance («),  bills  (including  cheques  drawn  in  favour  of  the 
donor  (^)),  or  notes  though  payable  to  order  and  unin- 
dorsed (t^),  and  of  a  banker's  deposit  note  (2)  and  a 
Post  Office  savings  bank  deposit  book  (y)  have  been 
held  to  pass  to  the  donee  the  right  to  the  money  thereby 
secured.  But  a  cheque  drawn  by  the  donor  is  not,  as  a 
rule,  well  given  mortis  causa,  unless  it  be  acted  upon  and 
the  money  drawn  in  the  donor's  lifetime  (2).  An  actual  or 
oonstructive  delivery  of  the  subject  of  gift  to  the  donee 
is  essential  to  a  donation  mortis  causa  (a) ;  it  must  also 
be  made  in  expectation  of  the  donor's  decease  (6),  and 
must  be  on  condition  that  the  gift  be  absolute  only  on 
that  event  (<;).  It  is  no  objection,  however,  that  the 
donation  is  clogged  with  a  trust  to  be  performed  by  the 
donee  (e2).  A  donation  m^ortis  causa  is  revocable  by 
the  donor  during  his  life  {e),  and  after  his  decease  it  is 


iq)  SneUgrwe  v.  BaOy^  3  Atk. 
214 ;  and  see  BoutU  y.  ElUs,  4 
De  G.,  M.  &  G.  249;  Moore  ▼. 
VarUmy  4  De  G.  &  Bm.  517. 

(r)  Dt^fflM  T.  Elwea,  1  Bligb. 
N.  8.  497. 

(0  WiU  Y.  Amii,  1  B.  &  a 
109. 

(0  Clement  v.  CheetmoM,  27 
Ch.  D.  631. 

(«)  Veal  y.  Veal,  27  Beay.  303 ; 
Rankin  v.  Wegudin^  27  Beay. 
309;  lie  Mead,  Aueiin  y.  Mead, 
15  Oh.  D.  651. 

(x)  Re  DUUm,  44  Gh.  D.  76; 
Cain  Y.  Moon,  1896,  2  Q.  B. 
283. 

(ff)  Re  Weston,  1902,  1  Ch. 
680;  Re  Andrew,  1902,  2  Oh. 
894. 

(f )  Hewitt  y.  Kaye,  L.  R.  6 
Eq.  198;  Re  Beaumont,  1902, 
1  Ch.  889 ;  of.  BroniUy  v.  Brunion, 
L.  B.  4  Eq.  275;  ante,  p.  397. 
In  ROU  y.  Pearee,  5  Gh.  D.  730, 
it  was  held  that,  where  the 
donor's  cheqne  payable  to  order 


is  negotiated  in  his  lifetime,  tho 
gift  IS  complete,  hat  it  Beems 
qnestionable  whether  in  that  case 
tne  gift  was  not  really  made 
inter  vivoe, 

(a)  Fbociy.  ZWiKr,2yes.sen. 
431 ;  Bryton  y.  Brownri^,  9  Yes. 
1 :  Bunn  y.  MarlAam,  7  Tannt 
224;  17  B.  B.  497;  RuddeU  y. 
Dchree,  10  Sim.  244 ;  Fanfuhanom 
y.  Cave,  2  OolL  856;  towM  y. 
HeUioar^  26  Beay.  261.  The 
delivery  may  precede  the  gift; 
Cain  y.  Moon,  1896,  2  Q.  B. 
283. 

(6)  Tate  y.  EiXberi,  2  Yes.  jnn. 
HI;  4Bro.  0.  0.  286;  2  B.  B. 
175. 

(d)  Edwarde  y.  Jon^,  1  My.  k 
Gr.  226;  StanOand  y.  WiUott,  8 
Kao.  ft  G.  664. 

(d)  Bloant  y.  Burrow,  4  Bro. 
aG.72;  fla/sy.HiUi,8M.ftW. 
401 ;  of.  Mieiior  to  ike  Treaeury 
y.Ii0t0it,19OO,  2Gh.812. 

(e)  7  Taunt.  232. 
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subject  to  his  debts  (/),  to  estate  duty  (ry),  and  also  to 
legacy  duty  (A). 

The  mode  of  operation  of  a  will  of  personalty  is  Appointment 
essentially  different  from  the  operation  of  a  will  of  lands  formerly 
in  this  respect,  that  in  strictness  the  appointment  of  an  eawntial. 
executor  was  formerly  essential  to  a  will  of  personalty  (i); 
and,  at  the  present  day,  the  usual  and  proper  method  is 
to  appoint  an  executor  as  to  the  personal  estate  (/); 
whereas  under  a  devise  of  landed  property,  the  lands 
formerly  passed  at  once  to  the  devisee,  and  the  inter- 
vention of  an  executor  was  quite  unnecessary  and 
inapplicable  (A).    The  executor  of  a  will  of  personal  ^?^^^ 
estate  becomes  entitled,  from  the  moment  of  the  death  of  personal 
the  testator,  to  all  his  personal  property  (Z),  which  after  ^^^^  ^^ 
payment  of  the  debts  of  the  deceased  he  is  bound  to 
apply  according  to  the  directions  of  the  will.    Thus  if  Executor's 
the  testator  should  specifically  bequeath  any  part  of  his 
personal  property,  the  property  so  bequeathed  will  not 
belong  absolutely  to  the  legatee  until  the  executor  has 
assented  to  the  bequest ;  and  this  assent  must  not  be 
given  until  the  executor  is  satisfied  that  there  is  sufficient 
to  pay  the  debts  of  the  deceased  without  having  recourse 
to  the  property  so  specifically  given  (m).    Under  the 
Land  Transfer  Act,  1897  (n),  a  testator's  real  estate  now 
vests  in  his  executor  on  his  death  as  well  as  his  personal 
property ;  and  the  necessity  for  the  executor's  assent  to 

(/).lP.Wm8.406;2Ve8.8en.  (k)  Rs Barden.Jj.KlF.&'HL 

434.  825. 

(a)  AnU,  p.  404.  (f)  Go.  Litt.  388  a:  Com.  Dig. 

(A)  Stat.   36  Geo.  IIL  o.  52,  tit.  Biens  (G);   1  Wms.  Exors. 

B.  7 ;  8  &  9  Vict.  c.  76,  8.  4.  629,  650  •qr.,7th  ed. ;  467, 485  tg., 

(t)  Wentworth,    Exors.   8,   4,  10th  ed. ;  ante^  p.  3. 

14th  ed. ;  2  Black.  Gomm.  503.  (m)  Toller's  Exeoutori,  bk.  3, 

(f)  If  by  a  wiU  the  duties  of  8.  2;   2  Wms.  Exors.  1372,  7th 

an  executor  are  imposed  on  some  ed. ;  1101,  10th  ed. ;  Be  Culver^ 

person  not  expressly  appointed  houae,  1896,  2  Gh.  251. 

to  that  office,  he  is  an  executor  (n)  Stat.  60  &  61  Vict.  c.  65, 

cusoordingio  the  tenor  of  the  will ;  ss.    1 — 3 ;    anie,   p.    2,   n.   (i)  : 

1  Wms.  Exors.  289,  7th  ed;  165,  WUliams,  B.  P.  218-220,  252, 

lOtb  ed.  20th  ed. 
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any  Hpecific  disposition  made  by  the  will  is  extended  to 
the  case  of  a  devise  of  real  estate. 


AdminiBtra- 
tor  durants 
minore  mtaie. 

Married 

woman 

cxecatriz. 


If  the  testator  should  appoint  as  his  sole  executor  an 
infant  under  the  age  of  twenty-one  years,  such  infant 
will  not  be  allowed  to  exercise  his  office  during  his 
minority ;  but  during  this  time  the  administration  of  the 
goods  of  the  deceased  will  be  granted  to  the  guardian  of 
the  infant,  or  to  such  other  person  as  the  Court  may 
think  fit  (o).  Such  person  is  called  an  administrator 
durante  minore  cetate  (p).  Formerly,  if  a  married 
woman  were  appointed  an  executrix,  she  could  not 
accept  the  office  without  the  consent  of  her  husband  (q) ; 
and  having  accepted  it  with  his  consent,  she  was  unable, 
without  his  concurrence,  to  perform  any  act  of  adminis- 
tration which  might  be  to  his  prejudice ;  whilst  ho,  on 
the  other  hand,  might  release  debts  due  to  the  deceased, 
or  make  assignment  of  the  deceased's  personal  estate, 
without  his  wife's  eoncmrence  (r) ;  for,  according  to 
the  interpretation  placed  upon  the  general  rule  of  law 
that  a  husband  and  wife  are  but  one  person  (s),  the 
power,  and  with  it  the  responsibility,  were  vested  in  the 
husband.  Under  the  Married  Women's  Property  Act, 
1882  (t),  a  married  woman  is  now  capable  of  accepting 
the  office  of  executrix  without  the  consent  of  her 
husband,  and  she  is  expressly  empowered  to  dispose  as 
if  she  were  Sifeme  sole  of  any  stock,  shares  or  debentures 
which  may  devolve  upon  her  as  executrix;  but  with 
regard  to  any  other  property  to  which  she  may  become  so 
entitled,  it  is  a  question  how  far  the  Act  has  abolished 


(o)  Btat  38  Geo.  IH.  o.  87,  p.  6. 

(  p)  1  Wms.  Exon.  479, 7th  ed. ; 
386, 10th  ed.  As  to  the  powers  of 
an  administrator  durante  minore 
mtaU,  see  Re  Cope,  16  Gh.  D.  49. 

(q)  I  Wms.  Ezors.  282, 7th  ed. ; 
160, 10th  ed. 

(r)  Wms.  Ezors.  965,  7th  ed. ; 


5  Sep.  27  b. 

(0  See  WUliams,  B.  P.  299, 
20tbed. 

(0  Stat.  45  &  46  Viot.  c.  75, 
88.  1  (sub-8.  2X  18,  24  ;  ThrdfaU 
V.  WUeon,  8  P.  D.  18 ;  He  Ajfree, 
ib.  168. 
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the  old  law  (a).     Before  this  Act  took  effect  (v),  a 
married  woman,  being  an  executrix,  might  make  a  will 
without  the  consent  of  her  husband,  confined  to  the 
personal  estate  of  which  she  was  executrix  (x) ;  and  the 
executor  of  her  will  so  made  became  the  executor  of  Executor  of 
the  original  testator.    The  capacity  of  a  married  woman  entiSed'^to  be 
in  this  respect  is  in  no  way  diminished  by  the  provisions  J*^?***'  ®^ 
of  the  Act  of  1882  (y).    For  it  is  a  general  rale,  that  if 
any  executor  should  die  before  having  completely  admin- 
istered the  estate  of  his  testator,  the  executor  appointed 
by  the  will  of  such  executor  will  be  entitled  to  complete 
the  distribution  of  the  estate  of  the  former  testator  (z). 

The  testator,  however,  may  and  usually  does,  appoint  ^y  ^^^  ^ 
more  than  one  person  his  executors.     In  this  case  the  may  perform 
law  r^ards  all  the  co-executors  as  one  individual  per-  ^i^J^on. 
son ;  and  consequently  any  one  of  the  executors  of  full 
age  may,  during  the  life  of  his  companions,  perform, 
without  their  concurrence,  all  the  ordinary  acts  of  ad- 
ministration, such  as  giving  receipts,  making  payments, 
and  selling  and  assigning  the  property  (a).    But  all  AUmnBtjoin 
the  executors,  infants  included,  must  join  in  bringing  aoticm/^ 
actions  respecting  the  estate  (b).    If,  therefore,  the  tes-  Appointment 
tator  appoint  a  person  indebted  to  him  as  his  executor,  executor, 
or  one  of  his  executors,  this  appointment  will  operate 

(tt)  See  Re  Harkneis  and  AlU  (y)  See  Williams'   Gonveyanc- 

iopp*8  Contract,  1896,  2  Ch.  858,  lug  Statutes,  450,  451,  455. 

deciding  that  the  Act  does  not  (e)  2  Black.  Oomm.  506.     And 

confer    on    married    women    a  it   seems    that  he  is  bound  to 


general   capacity  to  dispose  of      do  so;   Brooke  7.  Haynetj  L.  R. 

property  enabling  them  to  dis-      6  £q.  25. 

pose  of  property  to  which  they  (a)  Shop.  Touch.  484. 


property  enabling  them  to  dis-      6  £q.  25. 
pose  of  property  to  which  they  (o)  She 

aie  entitled  as  trustees;  2  Wms.  (&)  2  Wms.   Exors.  1867,  7th 


V.  &  P.  832  -834 ;  2  Wms.  Exors.  ed. ;  1515, 10th  ed.  An  ejectment 

963—967, 7th  ed. ;  and  sect.  24  of  was  an  exception,  as  any  one  exo- 

the  Act,  which  takes  away  the  outer  might  demise  the  entirety 

husband's    liability    unless    be  of  the  testator^s  leasehold  land; 

intermeddle  ;|>off,Pt.UI.Gh.y.  Doe  d.  Staoe  v.   Wheeler,  15  M. 

(v)  The  Act  came  into  opera-  &  W.  623.    The  old  proceedings 

tion  on  the  1st  Jan.,  1883.  in  ejeotment  were  abolished  in 

(2)  1  Wms.  Exors.  53, 7th  ed. ;  1852 ;  Williams,  B.  P.  64,  n.  (a), 

40,  10th  ed.  20th  ed. 
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BorYlTonhip 
of  offioe  of 
ezecator. 


at  law  as  a  release  of  the  debt  (e).  For  the  debt  is  a 
chose  in  action,  and  a  man  cannot  either  solely  or  con- 
jointly with  others  bring  an  action  against  himself.  In 
equity,  however,  an  executor  who  was  indebted  to  the 
testator  is  bound  to  account  for  his  debt  to  the  estate 
of  the  testator  (d).  On  the  decease  of  any  co-executor, 
the  office  survives  to  those  who  remain  (e) ;  and  after 
the  .decease  of  all  of  them,  the  executor  of  the  will 
of  the  last  survivor  will  be  entitled  to  act  as  executor 
of  their  testator  (/). 


Execnior  de 
ton  tort. 


Execator's 
right  of 
retainer. 


If  any  person  not  duly  authorised  should  intermeddle 
with  the  goods  of  the  testator,  or  do  any  other  act 
relating  to  the  office  of  executor,  he  thereby  becomes 
an  executor  of  his  own  wrong,  or,  as  it  is  called  in  law 
French,  an  executor  de  son  tort.  Such  an  executor  is 
liable  to  the  same  demands  from  the  creditors  of  the 
deceased  as  if  he  had  been  regularly  appointed ;  but  like 
a  regular  executor  he  is  not  liable  beyond  the  amount 
of  the  assets  of  the  testator  which  have  come  to  his 
hands.  The  chief  difference  between  such  an  executor 
and  one  who  has  been  duly  appointed  is  this,  that 
an  executor  de  son  tort  is  not  allowed  to  derive  any 
benefit  from  his  own  wrongful  intermeddling;  whereas 
a  regularly  appointed  executor,  if  a  creditor  of  the 
deceased,  may  lawfully  retain  his  own  debt  out  of 
the  legal  assets  in  preference  to  all  other  debts  of  the 
same  degree  (gr).     If  the  insolvent  estate  of  a  deceased 


(c)  Wentworth,  Exora.  73, 14th 
ed. ;  FnaJdey  7.  Fox,  9  B.  &  G. 
180;  32  B.  B.  605;  Be  ApplOee, 
1891,  3  Oh.  422;  arUe^  p.  234, 
n.  (6). 

(d)  Bac.  Abr.  Exors.  (A),  10; 
SimmonB  v.  OuUeridge,  13  Yes* 
264 ;  Be  Bourne,  1906, 1  Ch.  697 ; 
oil  Be  AppUbee,  1891,  8  Gh.  422. 

(«)  Ab  to  the  BurvivorBhip  of 
powers  and  trustii  given  to  or 
vested  in  two  or  more  exeoators, 
see     Williams'      Ckynveyanoing 


Statutes,  194—198. 

(/)  1  Wms.  Exors.  256,  7th 
ed.;  182, 10th  ed. 

(g)  Wms.  Exors.  257, 269, 1039, 
1047, 7th  ed. ;  188, 193,  785, 795, 
10th  ed.  See  onto,  pp.  200,  213 ; 
Be  Compion,  80  Ch.  D.  15;  Be 
TFeUa,  45  Ch.  D.  569;  JZe  OUberi, 
1898,  1  Q.  B.  282:  Be  Marvin^ 
1905, 2  Ch.  490.  An  executor  has 
no  right  of  retainer  out  of  equit^ 
able  assets;  Bain  v.  Sadler,  L.  B. 
12  Eq.  570}  WaUert  v.  Waiters, 
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debtor  be  administered  by  the  Courts  either  in  the 
Chancery  Division  or  in  bankruptcy,  the  executor  will 
not  lose  the  priority  given  to  him  by  his  right  of 
retainer  (A). 

The  most   striking   difference   between  a   will   of 

personal  estate  and  a  will  of  lands  yet  remains  to  be 

noticed.    A  will  of  lands  has  always  operated  and  stiU 

operates  as  a  mode  of  conveyance  requiring  no  extrinsic 

sanction  to  render  it  available  as  a  document  of  title : 

although  it  is  now  provided  by  the  Land  Transfer  Act, 

1897  (i),  that  probate  may  be  granted  in  respect  of  real 

estate  only,  where  there  is  no  personal  estate.    But  a  A  will  of 

will  of  personal  estate  has  always  required  to  be  proved,  must  ^  ^ 

This  probate  of  the  will  was  formerly  required  to  be  P«>ved- 

made  in  some  ecclesiastical  court.     But  by  the  Court 

of  Probate  Act,  1857(A),  the  jurisdiction  of  all  the 

ecclesiastical  courts  over  wills  was  entirely  abolished, 

and  a  court  was  established  called  the  Court  of  Probate, 

with  a    principal    registry  in    London    and    district 

registries  throughout  the  kingdom,  in  which  all  wills 

of  personal  estate  were  required  to  be  proved.     The 

Court  of  Probate  is,  as  we  have  seen(i),  now  merged  S^'?^^' 

in  the  High  Court  of  Justice,  and  all  causes  and 

matters,  which  would  have  been  within  its  exclusive 

cognizance,  if  the  Judicature  Acts  had  not  passed,  are 

now  assigned  to  the  Probate,  Divorce  and  Admiralty 

Division  of  the  High  Court.    In  this  Division  of  the 

Court  the  will  itself  is  deposited ;  and  a  copy  of  the 

will,  which  is  given  by  the  Court  to  the  executor  on 

proving,  denominated  the  probate  copy,  is  the  only  The  probate 

proper   evidence    of    the    right    of   the   executor    to  proper 

eyiaenoe. 

18  Oh.  D.  182;  or,  since  the  Land         (t)  Stat.  60  &  61  Vict.  o.  65, 

Transfer  Act,  1897,  ont  of  real  b.  1  (3). 

estate;  Be  WiUiam,  1904, 1  Ch.         (k)  Stat.  20  &  21  Vict.  o.  77, 

52.  amended  by  21  &  22  Vict.  o.  95. 

(h)  AnU,  pp.  201.  221,  m,  (Jt) ;         (I)  Ante,  p.  202. 
Table  opposite  p.  222. 
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AeUof 
exeoator 
before  pro- 
bate. 


intermeddle  with  the  personal  estate  of  his  testator  (m). 
Before  probate,  however,  the  executor  may  perform  all 
the  ordinary  acts  of  administration,  such  as  receiving 
and  giving  receipts  for  debts  due  to  the  testator, 
paying  the  debts  owing  by  the  testator,  and  selling 
and  assigning  any  part  of  the  personal  estate.  But 
when  evidence  is  required  of  his  right  to  intermeddle, 
the  probate  is  the  only  valid  proof ;  without  it,  there- 
fore, no  action  or  suit  can  be  maintained,  although 
proceedings  may  be  commenced  before,  and  carried  up 
to  the  point  where  the  evidence  is  required  (w). 


EooletUstioal 
jarisdiction 
over  wills. 


In  what  court 
probate 
should  have 
been  taken 
out. 


Bona  nota- 
bilia. 


The  jurisdiction  of  the  ecclesiastical  courts  over 
wills  of  personal  estate  was  of  ancient  origin.  So 
early  as  the  time  of  OlanviUe,  who  wrote  in  the  reign 
of  Henry  XL,  the  ecclesiastical  courts  had  acquired  an 
exclusive  right  to  determine  on  the  validity  of  a  will 
or  the  bequest  of  a  legacy  (o).  And  the  right  of  the 
Church  to  interfere  in  testamentary  matters  continued 
until  the  year  1858.  During  this  period,  a  will  was 
required  to  be  proved  in  the  court  of  the  bishop  or 
ordinary  in  whose  diocese  the  testator  dwelt,  and  within 
whose  jurisdiction  the  personal  effects  of  the  testator 
consequently  lay.  But  if  there  were  effects  to  the  value 
of  5/.,  called  hona  notabilia,  in  two  distinct  dioceses 
or  jurisdictions  within  the  same  province,  either  of 
Canterbury  or  York,  the  will  was  required  to  be  proved 
in  the  Prerogative  Court  of  the  archbishop  of  that 
province  (p).  If  there  were  personal  effects  within  two 
provinces,  the  will  must  have  been  proved  in  each 
province,  either  in  the  Prerogative  Court,  or  in  some 


(m)  Rex  y.  Nelheraeal,  4  T.  R. 
2G0 ;  1  Wms.  Ezors.  292,  7th  ed. ; 
218,  10th  ed. 

(n)  1  Wmi.  Kxors.  302,  7th 
ed.;  220,  10th  ed.;  Stuart  v. 
Burrowet,  1  Dmrv,  265,  274; 
Pinney  v.  HurU,  6  Gh.  D.  98. 

(o)  Glanr.  lib.  7,  cc.  6,  7 ;  see 


P.  &  M.  Hist.  Eng.  Law,  ii.  312 
tq.,  330,  aS9. 

(p)  1  Wms. Ezors. 2S9, 7th ed. ; 
209,  10th  ed.  For  an  aoooant  of 
the  rise  of  the  archbishop's  jaria- 
diction,  see  Gent  Mag.,  New 
Series,  Tol.  12,  p.  582. 
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dourt  of  inferior  jurisdiction;  observing,  ad  to  each 
province^  the  same  rule  as  would  have  applied  had  the 
testator  had  no  property  elsewhere  (q).    K  probate  were  Probato  void, 
granted  by  a  bishop,  or  other  inferior  judge,  in  a  case 
where  the  deceased  had  goods  to  the  value  of  5Z.  in 
any  other  diocese  in  the  same  province,  such  probate 
was  absolutely  void ;  but  probate  granted  by  an  arch- 
bishop, in  a  case  where  the  deceased  had  not  hona 
notaUlia  in  divers  dioceses,  was  voidable  only,  and  Voidable 
not  absolutely  void  (r).    But  the  Court  of  Probate  Act,  Now  valid. 
1857,  now  renders  valid  all  grants  of  probates  which 
were  void  or  voidable  by  reason  only  that  the  courts 
from  which  they  were  obtained  had  not  jurisdiction  to 
make  such  grants,  except  where  the  same  had  been 
already  litigated  («).    And  any  will  may  now  be  proved  Probate  in 
in  the  principal  registry  of  the  Probate  Division  of  the  re^at?y. 
High  Court  of  Justice,  without  regard  to  the  abode  of 
the  testator  (t).    But  if  the  testator  had,  at  the  time  of  In  district 
his  death,  a  fixed  place  of  abode  within  any  district,  his  '^^'^  ^^* 
will  may  be  proved  in  the  registry  of  that  district  {u) ; 
and  the  grant  so  made  will  be  effectual  even  if  the 
testator  should  not  have  had  any  fixed  place  of  abode 
within  that  district  (i?). 

The  evidence  required  for  the  proof  of  a  will  varies  Evidence 
according  to  the  form  of  the  attestation,  and  also  J^baS?^"* 
according  to  the  circumstance  of  the  validity  of  the  will 
being  or  not  being  disputed.  The  usual  and  proper 
form  of  attestation  to  a  will  expresses  that  the  formali* 
ties  required  by  the  Wills  Act  (x)  have  been  complied 
with ;  thus,  "  Signed  and  declared  by  the  above-named 

A.  B.,  the  testator,  as  and  for  his  last  will  and  testament, 

*  (q)  Second  Report  of  Beal  Pro-  123 ;  9  W.  R.  420. 

perty  CommiBBionerB,  67.  (0  Stat.  20  &  21  Vict.  c.  77,? 

(r)  Wentworth  Exors.  110, 14th  B.  59. 
«d. ;  Lytion»  v.  Barrow,  2  Ring.         (u)  Sect.  46. 
N.  C.  486.  (r)  Sect.  47. 

(»)  Stat  20  &  21  Vict.  c.  77.         («)  Stat.  7  WiU.  IV.  &  1  Vict. 

B.  86 ;  Re  Tucker^  2  Sw.  &  Triet.  c.  26,  b.  9,  ante,  p.  488. 

W.P.P.  29 
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in  the  presence  of  us^  both  present  at  the  same 
time,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses."  When  the  attestation  is  in  this 
form,  and  the  validity  of  the  will  is  not  disputed,  it 
is  proved  by  the  simple  oath  of  the  executor,  that  he 
believes  the  will  to  be  the  true  last  will  and  testament 
of  the  deceased.  Bat  as  such  a  form  of  the  attestation 
clause  is  not  essential  to  the  validity  of  the  will(y), 
wills  are  sometimes  informally  made  without  any  clause 
of  attestation,  or  with  a  clause  which  does  not  express 
that  the  required  formalities  have  been  complied  with. 
When  this  occurs,  an  affidavit,  in  addition  to  the  exe- 
cutor's oath,  is  required  from  one  of  the  subscribing 
witnesses,  that  the  will  was  executed  in  compliance  with 
the  statute  (z).  Probate  in  either  of  the  above  modes 
Probate  in  is  termed  probate  in  ixmiman  farm.  But  if  the  validity 
oommonfonn;  ^f  ^^^  ,^^  should  be  disputed,  or  any  dispute  should  be 
in  Bolemii  anticipated  by  the  executor,  the  will  is  proved  in  solemn 
^""'  form  per  testes  (a).     In  this  case  both  the  witnesses  are 

sworn  and  examined,  and  such  other  evidence  taken  as 
the  circumstances  require,  in  the  presence  of  the  widow 
and  next  of  kin  of  the  testator,  and  all  others  pretend* 
ing  to  have  any  interest,  who  are  cited  to  be  present  to 
see  the  proceedings.  When  a  will  has  once  been  proved 
in  this  form  it  is  finally  established,  and  the  executor 
cannot  be  compelled  to  prove  it  any  more ;  but  when 
a  will  has  been  proved  merely  in  common  form,  the 
executor  may,  at  any  time  within  thirty  years,  be  com- 
pelled by  any  party  interested  to  prove  it  per  testes 
in  solemn  form  (h).  The  contentious  jurisdiction  with 
respect  to  the  grant  and  revocation  of  probates  of  wills 

(y)  Stat.  7  Wm.  IV.  &  1  Viot  the   PrerogBtive    Oonrt   of    the 

0.  26, 8.  9,  anU,  p.  438.  ArohhUhop  of  Ganterbory ;  stat, 

(«)  1  Wms.    Exors.   880,    7th  20  &  21  Viot  o.  77,  8.  29. 

ed. ;  239,  10th  ed. ;  Re  PevereU,  (a)  See  Spioer  y.  Spieer,  1899» 

1902,  P.  205.  The  practioe  of  the  P.  38. 

Court  of  Probate  was  generally  (6)  1  Wms.  Exors.    884»    7th 

tho  same  as  the  old  practice  of  ed. ;  242, 10th  ed. 
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has  been  transferred  to  the  county  courts  in  cases  Oonnty 
where  the  personalty  is  under  the  value  of  200/.  and  the      "  * 
deceased  was  not  at  the  time  of  his  death  beneficially 
entitled  to  any  real  estate  of  the  value  of  300/.  (c). 

Any  person  appointed  executor^  either  alone  or  with  BennncUtion 
others,  may  decline  the  office,  if  he  has  not  inter-  ^  ^'^ 
meddled  with  the  estate;  and  on  his  signifying  such 
refusal  to  the  Court,  he  is  said  to  renounce  probate  of 
the  will(d).  Thereupon,  by  the  Court  of  Probate  Act, 
1857,  his  rights  in  respect  of  the  executorship  shall 
wholly  cease,  and  the  representation  to  the  testator  and 
the  administration  of  the  effects  shall,  without  any 
further  renunciation,  go,  devolve  and  be  committed  in 
like  manner  as  if  the  person  renouncing  had  not  been 
appointed  executor  (e).  Benunciation  of  probate  may, 
however,  by  leave  of  the  Court  to  be  given  in  a  proper 
case,  be  subsequently  retracted  (/). 

As  we  have  seen  (g),  under  the  Finance  Act,  1894  (A),  Estate  doty, 
all  property  passing  on  the  death  of  any  person,  whether 
by  his  will  or  otherwise,  is  now  subject,  with  some 
exceptions  (i),  to  the  payment  of  estate  duty.  And 
where  the  property  is  settled  by  the  will,  a  further  estate 
duty,  called  settlement  estate  duty,  is  leviable  thereon  (/). 
The  estate  duty  leviable  in  respect  of  all  personal 

(o)  Stat  21  &  22  Viot  o.  95,  (/)  Be  SHJm,  1898,  P.  12. 

8. 10.  (g)  AnU,  p.  404. 

(d)  /aeXetoji  y.    WaUingkm,  3  (ft)  Stat  57  4k  58  Viot  o.  30, 

PhUUm.  577;  Long  y.  8ymB$^  8  8. 1. 

Hagg.  771.  (0  Among  these  are  the  fol- 

(«)  Stat.  20  &  21  Viot.  c.  77,  lowing :— the  property  of  oommon 

8.  79.     By  Btat.  21  &  22  Viot  aeamen,  marines  or  soldiers,  who 

0.  95,  8.  16,  the  like  result  is  to  are  slain  or  die  in  the  King's 

follow    whenever    an    ezeontor  seryloe,  sums  under  lOOf.  payable 

named  in  a  will  surviyes   the  without  requiring  representation; 

testator,  but  dies  withont  haying  and  estates  of  the  principal  ycdne 

taken  probate,  and  wheneyer  an  of  not  more  than  1002. ;  stat  57  & 

executor  named  in  a  will  is  cited  58  Viot  c.  80,  as.  8  (1),  17 ;  ante, 

to  take  probate,  and  does  not  p.  404,n.(a}:  1  Wms.  V.  &  P. 

appear  to  such  citation.     As  to  226^230. 

the   proylous  kw,  see  1  Wms.  (/)  Anie^  p.  407. 
fixors.  274, 283  f^.,  7th  ed. 

29— i 
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property,  of  which  the  deceased  person  was  competent 
to  dispose  (k)  at  his  death,  is  payable  by  his  executor  or 
administrator  on  delivering  the  affidavit  necessary  to 
obtain  probate  or  administration  (/).  Before  this  Act 
Probate  duty,  took  effect,  a  stamp  duty,  commonly  called  probate  duty, 
was  imposed  on  the  grant  of  the  probate  of  a  will  or  of 
letters  of  administration  in  respect  of  the  yalue  of  the 
deceased  person's  personal  estate,  situate  within  the 
jurisdiction  of  the  Court  granting  the  probate  or 
administration  (m).  Thus  effects  situate  abroad  were  not 
chargeable  with  probate  duty  (n).  Under  the  Finance 
Act,  1894  (o),  however,  estate  duty  is  leviable,  not  only 
on  property  situate  anywhere  in  the  United  Kingdom, 
but  also  on  property  passing  on  the  death  when  situate 
out  of  the  United  Kingdom,  if  under  the  previous  law 
legacy  or  succession  duty  is  payable  in  respect  thereof  (p). 


(K)  See  anie,  p.  404. 

(0  Stat.  57  &  68  Vict.  c.  30, 
s.  G  (2). 

(m)  But.  44  Vict.  o.  12,  m. 
2^-37,  replacing  43  Vict  c.  14, 
8.  9;  and  55  Geo.  III.  c.  184, 
amended  by  5  &  6  Vict  c.  79, 
8.  28,  and  22  &  23  Vict.  c.  36, 
8.  1:  1  Wms.  Exora.  595,  617, 
7lhed. 

(n)  A.'G.  y.  Hope,  2  01.  &  Fin. 
84;37B.R.29.  Inorder  toobUin 
a  grant  of  probato  or  administra- 
tion from  the  Court  of  Probate  or 
High  Court  in  England,  probate 
daty  was,  as  a  mle,  payable  only 
on  effects  situate  in  England.  But 
if  the  deceased  person  had  effects 
situate  in  Scotland  or  Ireland, 
and  it  was  desired  to  obtain  in 
England  a  grant,  of  which  the 
effect  might  be  extended  to 
Scotland  or  Ireland,  probate 
duty  was  chargeable  on  all  his 
personal  and  movable  effects  in 
the  United  Kingdom.  The  effect 
of  probates  and  letters  of  adminis- 
tration obtained  in  England  or 
Ireland,  and  of  oonfirmations,  as 
they  are  called,  of  executors 
obtained  in  Scotland,  may  be 
extended  to  the  other  parts  of 


the  United  Kingdom,  upon  being 
produced  to  the  proper  Court 
and  duly  sealed  or  certified ;  see 
stats.  20  &  21  Vict.  c.  79,  fcs.  94, 
95 ;  21  ft  22  Vict  c.  56,  ss.  12—15 ; 
21  &  22  Vict  c.  95,8.29;  22*23 
Vict  o.  31,  8.  25 ;  39  ft  40  Vict 
c.  70,  88.  41,  42.  Stat  55  Viot 
c  6,  provides  for  the  recognition 
in  the  United  Kingdom  of  pro- 
liatea  and  letters  of  administra- 
tion granted  in  any  British 
possession,  or  by  a  British  court  in 
a  foreign  country ;  see  rules  there- 
under, W.  N.  18th  Maroh,1893. 

(o)  SUt.  57  ft  58  Viet  o.  30, 
8.  2  (2) ;  see  sect  7  (2—4). 

(p)  Legacy  duty  is  payable 
on  all  chattels  personal,  or  move- 
able property,  wherever  situate, 
of  a  person  dying  domimled  in 
the  United  Kingdom;  A,'0,  v. 
Napier,  6  Ex.  217 ;  2  Wms.  Exors. 
1687—1643, 7th  ed. ;  1846—1851. 
10th  ed.  Succession  duty  is  pay- 
able on  all  chattels  personal, 
or  moveable  property,  wherever 
situate,  vested  in  trustees  amen- 
able to  the  jurisdiotion  of  an 
English  court  by  a  settlement 
made  by  any  person,  wherever 
domiciled,  in  such  form  that  the 
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or  would  be  bo  but  for  the  relationship  of  the  person  to 
whom  it  passes  (q).  Penalties  are  imposed  by  statute 
on  any  person  who  shall  take  possession  of  and  in  any 
manner  administer  any  part  of  the  personal  estate  and 
effects  of  any  person  deceased  without  obtaining  probate 
or  administration  within  six  calendar  months  after  the 
death  (r). 

When  the  will  has  been  proved  it  is  the  duty  of  the  Payment  of 
executor  to  pay  the  testator's  funeral  (s)  and  testa-  teteSLnuty 
mentary(^)  expenses  and  debts  out  of  the  personal  expenses  and 
estate,  to  which  such  executor   becomes  entitled  by 
virtue  of  his  office.     For  this  purpose  the  executor  has  Powers  of 
reposed  in  him  by  the  law  the  fullest  powers  of  disposi- 
tion over  the  personal  estate  of  the  deceased,  whatever 
may  be  the  manner  in  which  it  has  been  bequeathed 
by  the  will  (u).    And  in  the  event  of  a  sale  of  any  such 
property  by  the  executor,  the  purchaser  is  not  bound  to  Purchaser 
inquire  whether  there  are  any  debts  remaining  unpaid ;  noU»un?to' 

for,  in  the  absence  of  evidence  to  the  contrary  (v).  the  \^v^^^  ^  , 

.       ,                     ,.  there  be  debts, 
executor  is  presumed  to  be  acting  m  the  proper  dis- 
charge of  his  office  (aj).    Nor  is  the  purchaser  at  all  Nor  to  see  to 
concerned  with  the  application  which  the  executor  may  tion^^/hiT' 
make  of  the  purchase-money  j  but  the  executor's  receipt  porohase- 
will  be  a  sufficient  discharge,  and  he  alone  will  be     ^°^^* 
responsible  to  the  creditors  and  legatees  for  its  due 

trusts  or  provisions  are  enforce-  New  York  Bretoeries  Co,  ▼.  A,'G,y 

able  and  the  property  recoverable  1899,  A.  C.  62. 

by  the  beneficiaries  in  an  English  («)  See  Wms.  Exors.  968, 1787, 

ooort;  and  the  like  law  prevails  7th  ed. ;  737, 1426, 10th  ed. 

ill  Ireland  and  Scotland;  A.-G.  (t)  &ee8Jiarpy.Lu8h,llGh,l), 

V.  Campbdl,  L.  R.  5  H.  L.  524;  468;  Penny  v.  Penny,  11  Ob.  D. 

LydU  V.  ImU,  L.  R.  15  Eq.  1 ;  440 ;  ^  Lewie,  1900,  2  Oh.  176, 

Be  Cigala's  Settlement;!  Oh.  D.  181;  Be  Olemow,  ibid.,  182;  Be 

351 ;  A,'G,  y.  Fdoe,  10  Times  L.  King,  1904, 1  Oh.  363. 

R.  337 ;  A.-G.  v.  Jewith  CoUmiza-  (u)  Ewer  v.  Corbet,  2  P.  Wms. 

iion  A8Boeiation,l90l,lK,B,  123.  148;  BuueU  y.  Plaiee,  18  Beav. 

(q)  As  in  the  ease  of  legacies  21. 

or  succession  between  husband  (v)  See  Be   VerrdCe  eontraet^ 

and  wife  or  ancestor  and  descen-  1903, 1  Oh.  65. 

dant;  ante,  p.  404;  poet,  p.  459.  (x)  Nugent  v.  Oifford,  1  Atk. 

(r)  Stats.  55  Geo.  III.  o.  184,  463;  ^(2to<  v.  Jtfemman,  2  Atk.  42. 
s.  37 ;  57  &  58  Vict,  c  30,  s.  8 ; 
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Priority  of 
payments. 


Power  of 
exeoator  to 
aooeptoom- 
poeition  for 
debt,  &0i 


Application 
to  the  Court 


application  (y).  The  proper  faneral  expenses  of  the 
deceased  are  payable  in  full  in  priority  to  any  debt,  duty 
or  charge  whatever.  Subject  thereto,  the  testamentary 
expenses,  or  expense  of  obtaining  probate  of  the  will  and 
administering  the  estate,  ought  to  be  paid  in  fall  in 
priority  to  aU  other  claims  (z).  The  estate  should  then 
be  applied  in  satisfaction  of  the  debts  of  the  deceased. 
The  order  in  which  debts  are  payable  by  an  executor 
has  been  already  stated ;  and  we  have  also  seen  that  if 
the  testator's  estate,  being  insolvent,  be  administered 
by  the  Court  in  the  Chancery  Division  or  in  bankruptcy, 
his  debts  will  be  payable  in  different  orders  (a).  By  the 
Tnistee  Act,  1893(6),  re-enacting  a  provision  of  the 
Conveyancing  Act  of  1881  (c),  an  executor  may  pay  or 
allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient ;  and  may,  if  and  as  he  thinks  fit,  accept  any 
composition  or  any  security,  real  or  personal,  for  any 
debt  or  for  any  property,  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  of  any  debt, 
and  may  compromise,  compound,  abandon,  submit  to 
arbitration,  or  otherwise  settle  any  debt,  account,  claim, 
or  thing  whatever  relating  to  the  testator's  estate,  and 
for  any  of  those  purposes  may  enter  into,  give,  execute 
and  do  such  agreements,  ihstruments  of  composition  or 
arrangement,  releases,  and  other  things  as  to  him  seem 
expedient,  without  being  responsible  for  any  loss  occa- 
sioned by  any  act  or  thing  so  done  by  him  in  good  faith. 
It  has  been  held  that,  under  this  enactment,  an  executor 
may  compromise  a  claim  made  by  his  co-executor  against 
the  testator's  estate  (d). 

Every  executor  is  entitled  to  obtain  the  assistance  of 


(y)  Whals  T.  Booih,  4  T.  Bep. 
625,  n. ;  2  B.  B.  483,  n. ;  M'Leod 
v.  Drummand,  17  Yes.  154;  11 
B.  B.  41. 

(f)  WmB.  Ezori.  988,  989,  7th 
ed. ;  ISI ,  752, 10th  ed. ;  Bs  Bourne, 
1893,  1  Gh.  188 ;  Be  Lena,  1895, 
1  Gh.  652. 


(a)  Ante,  pp.    199,    201,  221, 
222,  and  table  thereto. 
(5)  Stat.  56  ft  57  Viet  o.  58, 

B.21. 

(e)  Stat.  44  ft  45  Viet  o.  41, 
8. 37.  «' 

(<2)  Be  HmigJUon,  1904,  1  Oh. 
622;  lee  ante,  p.  445. 
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the  Court  in  deciding  any  questions  which  may  arise  in 
the  course  of  the  proper  performance  of  his  duties  (e). 
And  the  costs  incurred  by  obtaining  the  assistance  of 
the  Court  in  the  administration  of  the  estate  are 
considered  and  rank  as  testamentary  expenses  (/). 
Formerly,  in  order  to  procure  this  assistance,  an 
executor  was  obliged  to  commence  a  suit  in  equity  Byeuii. 
and  obtain  a  decree  for  the  general  administration  of 
the  estate  under  the  direction  of  the  Court  of  Chancery. 
The  administration  by  this  Court  of  a  deceased  person's 
estate  might  also  be  obtained  at  suit  of  a  creditor  seek- 
ing to  euforce  payment  of  his  debt  out  of  the  assets  (y), 
of  legatees  desiring  to  secure  due  payment  of  their 
legacies  (A),  or  of  persons  entitled  to  share  in  an 
intestate's  effects  (i).  After  the  Court  of  Chancery  had 
pronounced  such  a  decree,  it  would  grant  an  injunction 
to  restrain  any  creditor  or  legatee  (other  than  the 
plaintiff)  from  taking  any  further  proceedings  against 
the  executor,  either  at  law  or  in  equity ;  on  the  ground 
that  the  continuance  of  any  such  proceedings  would 
necessarily  be  prejudicial  to  the  just  administration  of 
the  assets  (j).  By  the  Judicature  Act  of  1873,  the 
jurisdiction  of  the  Court  of  Chancery  in  respect  of 
administration  of  the  estates  of  deceased  persons  was 
transferred    to  the  High  Court  of  Justice,  and   its 

(e)  JcBBeU  M.R.,  Sharp  y.  Luth^  Yioi  o.  86,  b.  45,  orediton, legatees 

10  Oh.  D.  468, 470, 471.  and  next  of  kin  could  obtain  an 

^)  Jb,;  anie^p.^S^XLOi).  order   for    administration   npon 

)  See  anle,  pp.  105,  220.  summons.    Aotions  by  creditors, 

b)  See  ante,  p.  34,  and  n.  (Jk).  legatees  or  next  of  kin  for  the 

(t)  1  Spenoe  £a.  Jnr.  ch.  x.,  administration  of  estates  not  ex- 

pp.  578—^83;  1  Van  Heythnj-  ceeding  5001.  in  yalue  may  be 

sen's    EqnitY    Draftsman,    150,  brought  in  the   County  Court; 

257—308,  320.  2nd  ed.  (1828) ;  stat.  51  &  52  Vict.  c.  43,  s.  67, 

1  Haddock's  Ohanoory  Practice,  replacing  28  &  29  Vict,  a  99,  s.  1. 

720  sg.,  8rd  ed.  (1887);  Mitford  (J)  Drewry  v.  Thaeker,  3  8w. 

on   Pleading,  7,  34,    165—168,  529,  541,  644;    19  B.  R.  274; 

4th  ed.    Under  stats.  13  &  14  Clarke  ▼.  JEarl  of  Ormonde,  Jao. 

Vict.  c.  35,  s.  19;  23  &  24  Vict.  108,  122-125;  23  B.  B.  8, 143; 

c.  38,  s.  14,  executors  could  apply  Gardner  v.    OarraU,   20    Bear, 

for   an   account   of    debts   and  469.    See  Mitford  on  Pleading, 

liabilities  by  motion,  petition  or  168,4th  ed.;    2    Wms.   Ezors. 

summons;    and  under  15  A  16  1914, 1915, 7th  ed. 
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Xo  caase  to     exercise  assigned  to  the  Chancery  Division.    Under  the 
by  ^^i^   ^™®  ^^^  (*^  ^^  ^^^^^  ^^  proceeding  at  any  time  pending 
in  the  High  Court  of  Justice  or  before  the  Court  of 
Appeal,  is  to  be  restrained  by  prohibition  or  injunc- 
tion;  but  either  of  these  Courts  may  direct  a  stay 
of  proceedings  in  any  cause  or  matter  pending  before 
it,  on  the  application  of  any  person,  who  would  have 
been  entitled,  if  the  Act  had  not  passed,  to  apply  to 
Transfer         any  Court  to  restrain  the  prosecution  thereof.    When 
j^^^^^'J"  an  order  has  been  made  in  the  Chancery  Division  for 
the  administration  of  the  assets  of  any  testator  or 
intestate,  the  judge,  in  whose  Court  administration  is 
pending,  has  power,  without  further  consent,  to  order 
the  transfer  to  himself  of  any  cause  or  matter  pending  in 
any  other  Court  or  Division  brought  or  continued  by  or 
against  the  executors  or  administrators  of  the  testator 
or  intestate  (I).     Under  the  present  practice,  an  order 
for  the  administration  by  the  Court  of  a  deceased  per- 
son's estate  may  be  obtained  either  in  an  action  brought 
for  the  purpose,  or  upon  an  originating  summons  taken 
out  by  any  of  his  executors,  administrators,  creditors, 
legatees  or  next  of  kin,  or  any  person  claiming  under 
any  such  creditor,  legatee  or  next  of  kin(m);  or  an 
originating  summons  may  be  taken  out  by  any  of  the 
same  parties  to  obtain  the  determination  by  the  Court, 
without  an  administration  of  the  estate,  of  any  question 
arising  in  the  administration  of  a  deceased  person's 
estate  (n).    And  it  is  not  obligatory  on  the  Court  or  a 
judge  to  make  an  order  for  the  administration  of  the  estate 
of  any  deceased  person,  if  the  questions  between  the 
parties  can  be  properly  determined  without  such  order  (o). 

(*)  Stat.  36  &  87  Vict  o.  66,  (m)  B.  S.  C,  188S,  Order  LV., 

B.  24,  iub-8.  (5>  r.  4. 

(l)B.8.C.,1883,OidorXLIX.,  (n)  Order  LV.,  r.    3;   see  J20 

r.  5.    Ab  to  the  obtaining  by  an  Daviet,  38  Gh.  D.  210 ;  i^dj^oyfo, 

executor  of  the  stay  or  transfer  43  Ch.  D.  18 ;  Be  Skinmr,  1904, 

of  prooeedings  against  him,  see  1  Gh.  289;  ante,  pp.  390. 391. 

Beton  on  Judgments,  835, 6th  ed. ;  (o)  Order  LV.,  r.  10 ;  see  Re 

lie  Stulbe,   8  Oh.   D.   154;    Re  fTOKm,  28  Oh.  D.  457 ;  Re  Blake, 

Wofnertleif,  29  Ch.  D.  557.  29  Oh.  D.  918. 
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When  the  debts  have  been  paid,  the  legacies  left  by  Legacies, 
the  testator  are  then  to  be  discharged.  In  order  to  give  Execator's 
the  executor  sufiBcient  time  to  inform  himself  of  the  ^^'' 
state  of  the  assets  and  to  pay  the  debts  of  the  deceased, 
he  is  allowed  a  twelvemonth  from  the  date  of  the  death 
of  the  testator  before  he  is  bound  to  pay  legacies  {p). 
From  this  time  all  such  general  legacies  as  remain  interest  on 
unpaid  carry  interest,  at  the  rate  of  4  per  cent,  per    ®^^®"* 
annum  {q).    But  if  the  legacy  be  given  by  a  parent,  or  Legacy  by 
by  a  person  in  loco  parentis,  to  a  legatee  under  the  age  P"®**** 
of  twenty-one  years,  interest  is  given  from  the  death  of 
the  testator  for  the  maintenance  of  the  legatee,  in  the 
absence  of  any  other  provision  for  that  purpose  (r). 
Notwithstanding  the  lapse  of  a  year  from  the  testator's  Liability  of 
death,  the  executor,  however,  is  still  liable   to  any  ®*°®'**°'* 
creditor  of  the  deceased  to  the  amount  of  the  assets 
which  have  come  to  the  executor's  hands  {s) ;  and  if  he 
should  have  paid  any  legacies  in  ignorance  of  the  claims 
of  the  creditor,  his  only  remedy  is  to  apply  to  the 
legatees  to  refund  their  legacies,  which  they  will  be 
bound  to  do,  in  order  to  satisfy  the  debt  (0*    From  this 
liability  to  creditors,  an  executor  could  not  formerly  have 
been  discharged,  unless  he  took  proceedings  to  have  the 
estate  administered  by  the  Court  of  Chancery  {u\  when 
he  was  exonerated  from  all  risk  {x).    But  a  statute  of  Protection  to 
the  year  1859  exonerates  an  executor  from  all  liability 
to  the  rents  and  covenants  of  any  leasehold  or  other 

(p)  Wood  Y,  Penoyre^  13  Ves.  lawfaUy  distribute   the   estate, 

333;    9  R.    B.  185;    Ben$on  T.  notwithstanding  that  he  has  notice 

Maude,  6  Madd.  15.  of  a  remote  contingent  liability 

(g)  Wood  ▼.  Penoifre,  ubi  sup. ;  not  amounting  to  a  debt,  such  as 

R.  S.  O.,  1883,  Order  LV.,  r.  64.  the  liabUity  on  shares  not  fully 

(r)  Harvey   v.   Harvey,    2    P.  paid  up  of  a  company  believed 

Wms.  21 :  2  Wms.  Exors.,  1425,  to  be  solvent  (atOe,  pp.  805, 808); 

7th  ed. ;  1164, 10th  ed.  and  he  will  not  be  precluded  from 

(«)  Norman  v.  Baldry^  6  Sim.  calling  on  the  legatees  to  refund, 

621;    KftatchhuU  v,   Feamhead,  if  the  liabUity  should  afterwards 

8  Myl.  &  Cr.  122 ;  HiU  ▼.  Qomme^  have  to  be  met ;  JmrvU  v.  Woifer- 

1  Beav.  540.  ttan,  L.  R.  18  £q.  18;  WkUtaker 

(0  March  V.  Bu$9eU,  8  My.  ft  v.  Kenhaw,  45  Oh.  D.  820. 

Cr.  31.    See  Blake  v.   Gale,  82  (tt)  Ante,  p.  455. 

Gh.  D.  571.    An  executor  may  (x)  8  Myl.  ft  Cr.  126. 
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property  liable  to  rents  or  covenants  after  an  assignment 
made  by  him  to  a  purchaser,  provided  he  shall  have  set 
apart  a  sufficient  fund  to  answer  any  future  claim  in 
respect  of  any  fixed  and  ascertained  sum  agreed  by  the 
lessee  or  grantee  to  be  laid  out  on  the  property  (y). 
And  by  the  same  Act,  where  an  executor  shall  have 
given  the  like  notices  as  would  have  been  given  by 
the  Court  of  Chancery,  in  an  administration  suit,  for 
creditors  and  others  to  send  in  their  claims  against  tiie 
estate  of  the  testator,  the  executor  may  distribute  the 
assets  amongst  the  parties  entitled  thereto,  without 
liability  to  any  person  of  whose  claim  he  shall  not  have 
had  notice  at  the  time  of  distribution;  but  this  shall 
not  prejudice  the  right  of  any  creditor  to  foUow  the 
Not  Hablo  assets  (z).  The  executor  is  of  course  not  answerable  to 
amotoitor  ^b^  testator's  creditors  beyond  the  amount  of  assets 
•"©*»•  which  have  come  to  his  hands  (a),  unless  he  should  for 

sufficient  consideration  give  a  written  promise  to  pay 
personally  (b),  or  should  do  any  act  amounting  to  an 
admission  that  he  has  assets  of  the  testator  sufficient 
for  the  payment  of  the  debts  (c). 

Legacy  duty.  On  the  pajrment  or  delivery  of  any  legacy,  whether 
payable  out  of  the  testator's  own  personal  estate,  or  out 
of  any  personal  estate  over  which  he  had  a  power  of 
appointment  (d),  a  receipt  must  be  given  by  the  legatee, 

(y)  Stat  22  &  23  Yiot  o.  85,  ofde,  p.  16S;  1  Wma.  SaQnd.210, 

B0.  27.  28.    This  Act  extends  to  n.  (1) :  211,  n.  (2). 
leases   made    before  it  pasaed;         (e)  HohUy  ▼.  Cfhaloner,  2  Yes. 

SmUh  V.  Smith,  1  Drew.  &  Smale,  sen.  83 ;  see  auto,  p^  200,  and 

684;  Ss  Qreen^  2  De  Gex,  F.  &  n.  (o). 
J.  121.  (d)  Stat  8  &  9  Viet.  o.  7S,  s.  4, 

(s)  Stat.  22  &  23  Vict.  c.  85,  amended  by  the  effect  of  51  Vict 

B.  29 :   Gegg  v.  Bowhftd,  L.  B.  o.  8,  s.  21  (2).    Bat  no  sun  of 

8  Eq.  868;  ante,  p.  106.    As  to  money,  which  by  any  marriage 

the  notices,  whicn  onght  to  be  settlement  is  snbjeoted  to  any 

fiven,  see  TTood  v.   Weightman,  limited  power  of  appointment  to 

I.  B.  IS  Eq.  434;   Newton  v.  or  for  the  benefit  of  any  person  or 

Bhwry,   1    C.   P.  D.  246;    Be  persons  therein  specially  named 

Bracken,  43  Gh.  D.  1.  or   described   as   the  object  or 

(a)  Bao.  Abr.  tit  Bxecntors  objects  of  snoh  power,  or  to  (Mr  for 
(P.),  1.  the  benefit  of  the  issue  of  any 

(b)  Stat.  29  Gar.  II.  c.  8,  s.  4 ;  snob  person  or  persons,  is  liable 
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which  is  charged  with  a  duty,  called  legacy  duty,  on  the 

amount  or  value  of  the  legacy  (e).     Legacy  duty  is  also 

charged  upon  bequests  of  the  residue,  or  any  share 

of  the  residue,  of  a  testator's  personal  or  moveable 

estate  (/).    The  amount  of  legacy  duty  varies  according 

to  the  degree  of  relationship  which  the  legatee  bore  to 

the  deceased;   and  the  rates  at  which  the  duty  is 

charged  are  stated  in  the  note  {g).    By  the  Succession 

Duty  Act,  1854,  leasehold  property,  although  personal  Leasehold 

estate,  is  exempted  from  legacy  duty,  and  is  charged  in  P"*P®'  ^' 

lieu  thereof  with  a  succession  duty,  calculated  upon  the 

same  principles  as  the  duty  on  real  property  (A).    And 

under  the  Inland  Eevenue  Act,  1888  (i),  legacy  duty  Legacies 

is  no  longer  payable  in  respect  of  any  legacy  payable,  J^aif^toto, 


to  legacy  daty  under  the  will  in 
which  such  sum  is  appointed  or 
apportioned  in  exercise  of  such 
limited  power ;  stat.  8  &  9  Vict 
o.  76,  s.  4.  Sach  sums  are,  how- 
ever, liable  to  snccession  duty; 
anU^  p.  403. 

(e)  Stat.  36  Geo.  HI.  c.  52, 
8.27. 

(/)  Stat.  55  Geo.  lU.  c.  184, 
B.  2,  and  schedale,  part  iii., 
amended  by  the  effect  of  51  Vict, 
c.  8,  8.  21  (2). 

(g)  To  a  child,  parent,  or  any 
other  lineal  descendant  or  ances- 
tor, £1  per  cent.  Bnt  legacy  duty 
at  this  rate  is  not  now  payable  in 
cases  where  the  legacy  is  payable 
out  of  or  consists  of  any  estate  or 
effects  on  the  value  whereof  estate 
duty  under  the  Finance  Act,  1894, 
or  probate  duty  under  the  Inland 
Berenue  Act,  1 881,  has  been  paid  ; 
stats.  57  &  58  Vict.  c.  30,  s.  1 ; 
44  Yict.  c.  12,  B.  41 ;  aide,  pp. 
404,  451,  452. 

To  a  brother  or  sister,  or  any 
descendant  of  a  brother  or  sister, 
£3  per  cent. 

To  a  brother  or  sister  of  either 
parent  of  the  deceased,  or  any 
descendant  of  such  brother  or 
sister,  £5  per  cent. 

To  a  brother  or  sister  of  a 
grandfather  or  grandmother  of 


the  deceased,  or  any  descendant 
of  sudi  brother  or  sister,  £6  per 
cent. 

To  a  person  in  any  other  degree 
of  collateral  consanguinity  to  tho 
deceased,  or  to  any  stranger  in 
blood,  £10  per  cent 

A  legacy  to  any  person,  who 
shall  have  been  married  to  any 
wife  or  husband  of  nearer  consan- 
guinity than  himself  or  herself  to 
the  deceased,  is  chargeable  with 
the  same  rate  of  duty  only  as 
would  have  been  chargeable  upon 
a  legacy  to  his  or  her  wife  or 
husband;    stat.    16  &  17  Vict. 

C.  51«  8.  11. 

The  husband  or  wife  of  the 
deceased  is  exempt  from  all  legacy 
duty,  and  so  are  the  royal  family. 
And  no  legacy  duty  is  now  pay- 
able where  the  net  yalue  of  the 
deceased's  reeX  and  personal  estate 
does  not  exceed  £1000,  and  the 
fixed  duty  or  estate  duty  has 
been  paid  thereon.  See  stats.  55 
Geo.  III.  c.  184,  schedule,  part 
iil.;  48  Vict.  c.  14,  s.  13;  44 
Vict.  o.  12,  ss.  33—36;  57  &  58 
Vict.  c.  30,  8. 16. 

(Jk)  Stat.  16  &  17  Vict.  c.  51, 
ss.  1, 19, 21.  See  Williams,  B.  P. 
257,  20th  ed. 

(0  Stat.  51  Vict.  c.  8,  s.  21  (2). 
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Legacy  duty 
on  ADDaities. 


satisfied,  or  charged  out  of  or  upon  aay  real  or  heritable 
estate,  whioh  belonged  to  the  testator,  or  which  he  had 
any  right  or  power  to  charge  with  the  payment  of 
money,  or  out  of  or  upon  the  rents  and  profits,  or  any 
moneys  to  arise  from  the  sale,  mortgage,  or  other  dis^ 
position  of  any  such  real  or  heritable  estate,  but  such 
legacies  are  chargeable  with  succession  duty  as  upon  a 
succession  to  personal  property  (*).  The  legacy  duty 
on  annuities  for  lives  is  fixed  by  tables  given  in  the 
Succession  Duty  Act,  and  is  payable  by  four  equal  pay- 
ments to  be  made  successively  on  completing  each  of 
the  first  four  years'  payments  of  the  annuity  (l). 


Legacy  to 
in&nt  or 
penon  beyond 


Discharge  of 
exeoator,  fto., 
from  claim  to 
daty  on 
distribation 
of  fund. 


If  a  legacy  be  given  to  an  infant,  or  to  a  person 
absent  beyond  the  seas,  the  only  way  in  which  the 
executor  can  obtain  a  proper  discharge  for  such  legacy 
is  by  payment  of  it,  after  deducting  the  legacy  duty, 
into  Court  under  the  Trustee  Act,  1893  (m).  It  is 
now  provided  that  when  an  executor,  administrator,  or 
trustee  shall  have  given  notice  in  writing  to  the  Com* 
missioners  of  Inland  Bevenue  for  any  claim  to  legacy 
duty  or  succession  duty  in  respect  of  any  fund  in  his 
hands  which  he  intends  to  distribute,  and  shall  have 
delivered  to  the  Commissioners  all  particulars  which 
they  may  require  in  order  to  ascertain  the  existence 
and  extent  of  any  such  claim,  he  shall  be  at  liberty  to 
distribute  the  fund  amongst  the  parties  entitled  theretOp 
after  satisfaction  of  any  claims  to  duty  made  by  the 
Commissioners,  and  shall  be  entitled  to  receive  from 
them  a  certificate  discharging  him  from  his  liability  to 
any  duty  in  respect  of  the  fund.  But  such  certificate 
shall  not  in  any  way  affect  the  liability  of  any  person 
other  than  the  person  in  whose  favour  it  is  expressed 
to  be  given  (ti). 

(70  Ante,  p.  403.  a.  42,  replacing  36  Geo.  III.  c.  52» 

'  (0  Stat  16  ft  17  Viot.  o.  51,  b.  32;  £b;  parte  Bennelt,  15  Jur. 

s.  81 ;  36  Geo.  III.  c.  52,  8.  8.  213 ;  ante,  p.  391. 
•  (to)  Slats.  56  &  57  Vict.  c.  58,  (»)  Stat.  43  Vict  c.  14,  b.  12. 
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•  A  l^acy  may  be  either  specific,  demonstrative,  or  Specific 
general.  A  specific  legacy  is  a  bequest  of  a  specific  ^^^^7^ 
part  of  the  testator's  personal  estate.  Thus  a  bequest 
of  "  the  service  of  plate,  which  was  presented  to  me  on 
such  an  occasion,"  is  specific,  and  so  also  is  a  bequest 
of  ''lOOZ.  Consols  now  standing  in.  my  name  at  the 
Bank  of  England "  ((?),  or  of  "lOOZ.  Consols,  part  of 
my  stock  "(p).  A  specific  legacy  must  be  paid  or  EntiUedto 
retained  by  the  executor  in  preference  to  those  which  ^"*  ^^ 
are  general,  and  must  not  be  sold  for  the  payment 
of  debts  until  the  general  assets  of  the  testator  are 
exhausted  (j).  It  is,  however,  liable  to  ademption  by  Ademption, 
the  act  of  the  testator  in  his  lifetime.  Thus,  in  the 
instances  given  above,  if  the  testator  should  part  with 
the  plate,  or  sell  the  stock  in  his  lifetime,  the  legacy 
will  be  adeemed,  and  the  legatee  will  lose  all  benefit  (r). 
A  demonstrative  legacy  is  a  gift  by  will  of  a  certain  Demonatra- 
sum  directed  to  be  paid  out  of  a  specific  fund.  Thus, 
"  I  bequeath  to  A.  B.  the  sum  of  501,  sterling,  to  be 
paid  out  of  the  sum  of  1002.  Consols  now  standing  in 
my  name  at  the  Bank  of  England,"  is  a  demonstrative 
legacy.  Such  a  legacy  is  not  liable  to  ademption  by 
the  act  of  the  testator  in  his  lifetime;  for  it  is  con- 
sidered to  be  the  testator's  intention  that  the  legatee 
should  at  all  events  have  the  legacy :  but  that  it  should, 
if  possible,  be  paid  out  of  the  fund  he  has  pointed  out. 
If,  therefore,  the  testator  in  this  case  should  sell  the 
1001.  Consols  in  his  lifetime,  the  501.  will  still  be 
payable  to  the  legatee  out  of  the  general  assets  («). 
A  demonstrative  legacy  is  accordingly  more  beneficial 
to  the  legatee  than  a  specific  legacy.    And  it  is  also 

(o)  Boper  on  Legacies,  c.  3 ;  81 ;  Hinton  v.  Pihke^  1  P.  Wms. 

Gordon  v.  Duff,  28  Beay.  519.  539 ;  Sleeeh  v.  ThoringUmy  2  Yes. 

(p)  Kirby   v.  Potter,  4  Vea  aen.  560. 

750  a;  4  R.  R.  342;   Haye$  v.  (r)  AMumer   v.  M'Guire,  2 

Haye$,  1  Keen,  97 ;  ShutOewoHh  Bro.    C.    C.    108 ;    Harrison    v. 

V.    Greaves,    4   M.    &   Cr.    35;  Jackstm,  7  Ch,  V.  dS9. 

BothanOey  v.  Sherson,  L.  R.  20  (»)  RoberU  v.  Poeoeh,  4  Vea. 

£q.304.  150;    AUvoater   T.    Attwaier,  18 

iq)  Brown  v.  AUen,  1  Vem.  Beav.  330. 
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more  benficial  than  a  legacy  which  is  merely  general ; 
for  being  payable  out  of  a  specific  fond,  it  is  not,  while 
that  fund  exists,  liable  to  abatement  with  the  general 
legacies  (t).  A  general  legacy  is  one  payable  only  out 
of  the  general  assets  of  the  testator,  and  is  liable  to 
abatement  in  case  of  a  deficiency  of  such  assets  to  pay 
the  testator's  debts  and  other  legacies.  A  beqaest  to 
A.  of  1002.  sterling  is  a  general  l^acy ;  so  is  a  beqaest 
of  100/.  Consols,  ¥rithout  referring  to  any  particular 
stock  to  which  the  testator  may  be  entitled  (f«).  A 
bequest  of  a  mourning  ring  of  the  value  of  10/.  is 
also  a  general  legacy,  no  specific  ring  of  the  testator's 
being  referred  to  (a;).  In  the  two  last  cases,  the 
executor  would  be  bound  to  set  apart  or  buy  the 
stock,  or  purchase  the  ring,  for  the  legatee  out  of 
the  general  assets  of  the  testator,  supposing  them 
sufficient  for  the  purpose;  and  should  there  be  a 
deficiency,  the  amount  of  the  stock,  or  the  value  of 
the  ring  to  be  purchased,  would  abate  proportionably. 
If,  however,  any  legacy  be  given  for  a  valuable  con- 
sideration, it  will  not  be  liable  to  abatement  with  the 
other  general  legacies.  An  example  of  this  exception 
to  the  usual  rule  occurs  in  the  case  of  legacies  given  by 
husbands  to  their  wives  in  consideration  of  their  releasing 
their  dower  (y).  And  by  the  Dower  Act  of  1833  (s), 
nothing  therein  contained  shall  interfere  with  any  rule 
of  equity  or  of  any  ecclesiastical  Court,  by  which  legacies 
bequeathed  to  widows  in  satisfaction  of  dower  are  entitled 
to  priority  over  other  legacies. 

When  a  legacy  is  bequeathed  by  a  testator  to  his 


(t)  A,cton  V.  Acton,  1  Meriv. 
178 ;  Liveaay  ▼.  Seiifenh  2  ¥.  dt 
0.90. 

(«)  WiUon  y.  Broum9mUk,  9 
Ves.  180;  Re  Gray,  36  Gh.  D. 
205.  See,  however,  Towimnd  r. 
2tfar<fii,  7  Hare,  471. 

(«)  1  Roper  on  Legacies,  o.  8, 


B.2. 

(y)  Burridtfe  y.  BradyU  1  P. 
Wnuk  127:  NonoU  t.  (hrdou,  14 
Sim.  258. 


8. 

714. 


(«)  Stat.  S  &  4  Will.  IV.  c.  105, 
12:  Boper  v.  Boper,  8  Cb.  D. 
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creditor,  it  is  considered  to  be  a  satisfaction  of  the  debt, 

if  the  legacy  be  equal  to  or  greater  than  the  amount 

of  the  debt  (a).    But  if  it  be  less  than  the  debt  (6), 

or  payable  at  a  different  time(c),  or  of  a  different 

nature  from  the  debt  (d),  or  if  the  debt  be  contracted 

subsequently  to  the  date  of  the  will(e),  or  if  the  will 

contain  an  express  direction  for  payment  of  debts  and 

legacies  (/),  or  even  of  debts  only(^),  the  legacy  will 

not  be  a  satisfaction.    The  leaning  of  the  Courts  is 

against  the  doctrine  of  the  satisfaction  of  debts  by 

legacies,  a  doctrine  which  seems  to  have  been  established 

on  rather  questionable  grounds.     When,  however,  a  BatiBfaotion 

parent  has  undertaken  to  pay  a  sum  of  money  to  a  o^P^'^o""- 

child  by  way  of  portion,  the  inclination  of  the  Courts 

is  against  double  portions;  and  a  legacy  to  such  a 

child  is  accordingly  regarded  as  a  satisfaction  of  the 

portion,  either  in  part  or  in  whole,  notwithstanding 

such  legacy  may  be  less  than  the  portion,  or  payable 

at  a  different  period  (h).    A  bequest  of  the  residue,  or 

of  a  share  in  the  residue  of  the  testator  s  estate,  will 

also  be  considered  as  a  satisfaction  pro  tanto  (i).    The 

presumption  of  satisfaction  is  indeed  so  strong,  that 

it  IB  difficult  to  say  what  circumstances  of  variation 

between  the  portion  and  the  legacy  will  be  sufficient 

to  entitle  the  child  to  both  (A).    Parol  evidence  of  the 

(a)  Fowler   T.    Fowler,   3   P.  Drew.  468. 

Wms.  353;  Fourdnn  y.  Qowdey,  (a)  Be  HuUh,  43  Oh.  D.  260. 

3  M.  &  K.  383,  409 ;  2  Roper  on  (h)  Hinehdife  v.  Hinchdiffe, 

Legacies,  c.  17,  s.  1 ;  JSdnumds  y.  3  Yes.  516;  4  B.  B.  89 ;  Weall 

Lowy  3  K.  &  J.  318 ;  Be  BaUen-  y.  Biee,  2  Boss.  &  Myl.  251 ;  34 

bury,  1906,  1  Oh.  667.    See  i2e  B.  B.  83. 

Fleteker,  38  Oh.  D.  373.  (t)  Biehman  y.  Moraan,  2  B. 

(6)  Oraham  y.  Graham,  1  Ves.  0.  0.  894;  Earl  of  OlengaU  y. 

8en.262.  Barnard,  1  Keen,  769;  affirmed, 

(e)  NieihdUe  y.  Judton,  2  Atk.  2  H.  L.  0. 131 ;  BeekUm  y.  Barton. 

300;   Halee  y.  DarraU,  3  Beay.  27  Beav.  99,  106;  Montefiore  y. 

324 ;  Be  Horloek,  1895, 1  Oh.  516.  Ouedalla,  1  De  Gex,  F.  &  J.  93 ; 

(d)  AUeyn  y.  Alleffn,  2  Yes.  Coventry  y.  CktoheOer,  L.  B.  2 
Ben.  37;  BarOett  y.  GiOard,  3  H.  L.  71 ;  JB6  Blunddl,  1906,  2 
Buss.  149 :  27  B.  B.  45 ;  Foiirdrin  Oh.  222. 

y.  Oowdey,  8  M.  &  K.  383, 409.  (h)  See    Be  Tueeatt^g  Eslaie, 

(e)  Oranmef^s  case,  2  Salk.  508.      9  Oh.  D.  363;  Montagu  y.  £arl 

(f)  Biehardton  y.    Oreeee.   8      of  Sandwich,  S2  Oh.  V,  625, 
Atk.  65;  Ha8$ell  y.  Batekim,  4 
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intention  of  the  testator  is,  however,  admissible  to 
rebut  this  pi*esumption  (Z).  And  according  to  the  same 
doctrine  of  an  inclination  s^ainst  double  portions,  if  a 
parent  who  has  made  a  will  bequeathing  a  legacy  or  share 
of  residue  to  a  child,  afterwards  make  over  in  his  lifetime 
a  sum  of  money  or  other  property  to  the  child,  the  pre- 
sumption is  that  this  is  an  advancement,  or  an  ademption 
pro  tanto  of  the  amount  bequeathed  (m).  This  presump- 
tion  may,  however,  be  rebutted  in  the  same  manner  as  in 
the  former  case  {n).  If  property  be  made  over  to  a  child 
before  a  will  is  executed,  there  ia  no  presumption  of 
the  ademption  of  any  benefit  conferred  by  the  will  (o). 
The  presumption  against  double  portions  exists  in  the 
case  of  a  bequest  by  any  one  in  loco  parentis  to  a  child 
as  well  as  by  a  parent  (p). 

Mortmain  Under  a  statute  of  George  II.,  commonly  called  the 

Mortmain  Act(j),  and  divers  amending  statutes,  of 
which  the  provisions  were  consolidated  in  the  Mortmain 
and  Charitable  Uses  Act,  1888  (r),  every  assurance  of 
land,  including  any  hereditaments,  and  any  estate  or 
interest  therein,  or  of  any  personal  estate  to  be  laid 
out  in  the  purchase  of  land,  to  or  for  the  benefit  of  any 
charitable  uses,  was  rendered  void,  save  in  a  few  special 
cases,  imless  made  by  deed,  and  otherwise  in  compliance 
with  the  conditions  of  the  Acts.  These  enactments  were 
held  to  prohibit  the  bequest  for  charitable  purposes  of 

(0  Be  TuMaiKf*  EtiaU,  9  Ch.  Bn  Scoit,  1903, 1  Gh.  1. 

D.  872—875.  (o)  Taylor   y.    Carttcrighi,  L. 

'    (m)  MorUefiore  v.  OuedaUay  1  R.  14  £q.  167, 176 ;  Be  Peaeotk't 

De  O.,  F.  &  J.  93;  Daumon  v.  Estate,    ib.,    286;    LeighUm    v. 

Daweon,  L.  R.  4  £q.  504 ;  Nevin  LeighUm,  L.  R.  18  Eq.  458,  46G. 

V.  BryedaUy  ib.,  617;  Cooper  v.  (p)  See  Powyt  y,Mawfidd^f^ 

MaodoiMld,  L.  R.  16  £q.  258;  My.  &  Cr.  859;  Pym  v.  Lockyer, 

leightony.Leighton,lj.li.lSlS4,  5    My.  &  Cr.  29;    Campbdl  v. 

458;  ^0  FfcA^t,  87  Gh.D.  525;  CampbeU,    L.    R.    1    Eq.    883; 

Be  Beddington,  1900, 1  Ch.  771 ;  Fowkee  y.  Paecoe,  L.  R.  10  Ch. 

Bee  Re  Jacquee,  1903, 1  Ch.  2G7 ;  843. 

Be  Heather,  1906,  2  Ch.  230.  (9)  Stat.  9  Goo.  II.  0.  86. 

(n)  Kirk  v.  EddotoeBy  8  Hare,  (r)  Stat  51  &  52  Viot.  c  42. 
509 ;  Be  Lacon,  1891,  2  Ch.  482 ; 
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personal  estate  in  any  degree  savouring,  as  it  is  said,  of 
the  realty  (s).  There  is,  however,  no  law  which  prevents 
the  bequest  of  purely  personal  property  to  any  amount 
for  charitable  purposes.  In  consequence  of  the  effect  of 
the  Mortmain  Acts,  it  was  formerly  necessary,  in  making 
a  bequest  to  a  charity,  to  direct  that  it  should  be  paid 
out  of  such  part  of  the  testator's  personal  estate  as 
he  might  lawfully  bequeath  for  such  a  purpose.  For 
if  this  precaution  should  have  been  neglected,  the 
charitable  legacies  would  fail  in  the  proportion  which 
the  personal  assets  savouring  of  the  realty  might  bear 
to  those  which  were  purely  personal  (^).  But  an  Act 
of  1891  (w)  has  now  removed  the  restrictions  placed 
by  the  Mortmain  Acts  on  gifts  for  charitable  purposes 
of  money  secured  on  land,  or  other  personal  estate 
arising  from  or  connected  with  land.  This  Act 
further  authorises  the  assurance  of  land  by  will  to 
or  for  the  benefit  of  any  charitable  use,  providing, 
however,  that  land  so  assured  must  be  sold  (x).  And 
under  the  same  Act  gifts  by  will  of  personal  estate 
to  be  laid  out  in  the  purchase  of  land  to  or  for  the 
benefit  of  any  charitable  use  are  no  longer  void;  but 
the  property  bequeathed  is  to  be  held  by  the  charity 
as  though  there  had  been  no  direction  to  lay  it   out 

(g)  Thas  it  was  decided  that  publio  body  but  no  direct  aeoority 

money  secared  on  mortgage  of  upon  any  land  were  also  held  to 

land  could  not  be  left  by  will  to  be  pure  personalty ;  but  not  such 

a  charity;  A.-G.  ▼.  Meyriok,  2  debentures  or  bonds  as  gave  a 

Ves.  sen.  44;  A.-G.  v.  CaldtoeU^  direct  charge  on  land;   see  Be 

Amb.  635;  Re  WatUy29  Ch.  D.  Parker,    1891,    1    Gh.   682;   Be 

947 ;  nor  could  leasehold  estates ;  Pickard,  1894,  3  Ch.  704. 

A.-G.  V.  Greaves,  Amb.  155.    It  (t)  A,-G,  v.  TyndaU,  2  Eden, 

was  ultimately  held  that  shares  in  207;  8,  C,  2  Amb.  614 ;  Hobtofi 

companies  were  not  interests  in  y.  Ekuildium,  1  Keen,  273;  PhU- 

laud;  MyerB  v.  Perigal,  2  De  G.,  arUhropie   Soeiety    v.    Kemp,   4 

M.  &  G.  599 ;  Edward«  v.  Holly  Beav.  581 ;  and  see  Bobineon  v. 

6  Dd  G.,  M.  &  G.  74 :  ErUwisOe  ▼.  Geldard,  3  Mac.  ft  G.  735 ;  Tem^ 

Dan*,  L.  B.  4  £q.  272,  except  put  v.  Tempeet,  7  De  G.,M.  &  G. 

such  shares  as  were  real  estate ;  470 ;  Beaumont  y.  Oliveira,  L.  B. 

Bowse  y.  Chapman,  4  Ves.  542 ;  4  Gh.  309. 

4  B.  B.  292 ;    see  ante,  p.  298.  (u)  Stat.  54  &  55  Vict  c.  73, 

Debentures    or     bonds    giying  a.  3. 

^lerely  a  charge  upon  the  under-  (»)  Sects.  5,  6 ;  see  fis  Huma, 

taking    of    fQgie    compi^ny   or  1895, 1  Gh.  422. 

W.P.P,  30 
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in  the  purchase  of  Iand(y).  It  has  been  held  that, 
since  the  passing  of  the  Act,  a  bequest  to  a  charity 
of  such  part  of  a  testator's  estate  as  may  by  law  be 
given  for  charitable  purposes  will  pass  the  testator's 
real  as  well  as  his  personal  estate  (2).  Here  it  may 
be  noted,  with  r^ard  to  the  bequest  of  money  to  be 
laid  out  in  the  purchase  of  hereditaments,  that  a 
bequest  of  money  to  be  laid  out  in  building  on  land 
already  in  mortmain  was  held  to  be  good  (a);  but  if 
some  land  already  in  mortmain  were  not  distinctly 
referred  te,  a  bequest  of  money  for  building  for  any 
charitable  purpose  was  void,  as  implying  a  direction 
for  the  purchase  of  land  on  which  to  build  (6).  Under 
the  present  law  it  appears  that  in  the  latter  case  the 
bequest  would  not  fail,  but  the  money  would  have  to  be 
held  by  the  charity  as  if  no  direction  for  its  employment 
in  building  had  been  given.  When  a  legacy  is  plainly 
devoted  to  charity,  and  is  dear  of  the  Mortmain  Acts, 
but  cannot  or  cannot  immediately  be  devoted  to  the 
specific  charity  intended,  the  Court  will  give  effect  to 
it  cy-prh  or  as  nearly  as  possible  (c). 

Gifts  to  ille.         Bequests  which  require    some  care  are    those  to 
^§521^  illegitimate  children.    It  is  clear  that  a  bequest  to 

the  future  illegitimate  children  of  a  particular  man 
is  void,  as  the  Courts  cannot  enter  into  the  inquiry 
which  would  be  necessary  to  identify  such  children  {d). 
A  child  j7nmd/aa«  means  a  Intimate  child ;  a  bastard 
is  considered  by  the  law  as  nvilivs  JUius.  Accordingly 
an  illegitimate  child  can  never  take  under  a  gift  to 

(y)  Sect.  7.  Eq.544;  !«  f0  Ob«,  7  Gh.  D.  204. 

(f)  Be  Bridger,   1894,  1    Gh.  And  Bee  PhapoU  v.  8t  Qeorge'9 

297.  HowUal,  6  H.  L.  G.  838. 

(a)  Qlvkh  V.  -4.-0.,  Amb.  373 ;  (0)  SiiMuM  v.  Hwbetiy  L.  R.  7 

O^mimayT.  Davy, 11  Qh.  D.  949.  Gh.  232;  ChanJberlayne  v.  Broe- 

(&)    PriJUihaTd  ▼.    Anhonin,    8  ;^  L.  B.  8  Gh.  206;  LiUledaJe 

Robs.  456;  27  R.  R.  106;  Smilh  y.  BtekerrieO^  24  W.  R.  507;    1 

V.  Oliver,  11   Beav.  481 ;  In  re  Jarm.  WUls,  204  jg.,  5th  ed. 

Waimaugh^e  TrueU,  L.  R.  8  Eq.  (d)    WUkinmm  y.  Adam,  1  ¥« 

272;   PraU  y.  Harvey^  l^.  ^.  l^  «  B.  iS6;  |2  R.  B.  255» 
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children,  unless  it  be  clear,  upon  the  terms  of  the  will, 
or  according  to  the  state  of  facts  at  the  making  of  it, 
that  legitimate  children  never  could  have  taken  (e). 
An  ill^itimate  child,  may,  however,  take  under  any 
gift  in  which  he  is  sufficiently  identified  as  the  object 
of  the  testator's  bounty.  Thus,  a  bequest  to  the  child 
of  which  a  woman  is  now  pregnant  is  good  (/).  And 
if  illegitimate  children  have  acquired  the  reputation  of 
being  the  children  of  the  testator  or  any  other  person, 
and  it  appear  by  necessary  implication  on  the  face  of 
the  will  that  such  persons  were  intended  in  a  bequest 
to  children,  they  will  be  entitled,  not  on  account  of 
their  being  children,  but  on  account  of  their  reputation 
as  such(^).  Under  such  a  bequest,  it  has  been  held 
that  an  illegitimate  child  en  ventre  sa  mere  at  the  date 
of  the  will  (A),  although  not  born  till  after  the  testator's 
death  (t),  can  take,  as  well  as  children  by  reputation 
actually  bom  at  the  date  of  the  wiU.  And  it  would 
seem  that  iU^timate  children,  who  have  acquired 
their  reputation  of  children  at  the  date  of  the  testator's 
death,  can  take  under  such  a  bequest,  although  b^otten 
after  the  date  of  the  will  (A).  But  it  has  been  decided 
that  an  illegitimate  child,  both  begotten  and  bom  after 
the  death  of  the  testator,   cannot  share  in  such    a 

(e)  CaHwrigH   v.    Vaiodry,  5  Yon.  &  CoU.  525 ;  Hai  ▼.  Orook^ 

Yes.  530;  5  B.  B.  108;  Godfrey  L.  B.  6  H.  L.  265 ;   Lepine  ▼. 

v.i)oi^«,6Ve8.43;  5B.B.204;  Bean,  L.  B.    10   Eq,   160;    ife 

Harris  Y.Uoyd,lT,&B.xiaB.S10 1  Hitmj^ries,    8mUh   v.    MiUidge, 

24  B.  B.  68 ;  Bagley  v.  MdOard,  24    Oh.  D.  691 ;   Be  Brwm,  30 

1  Bq88.  &  M.  581 ;  82  B.  B.  281 ;  Oh.   D.  110;    Re  Haeeldine,  81 

D(n)er  y.  Alexander,  2  Hare,  275 ;  Qh.  D.  511 ;  Be  Homer,  37  Oh.  D. 

Be  OverhUVt  Trtut,  1  Sm.  &  Gift  695 ;  Be  Harrison,  1894, 1  Oh.  561. 

862 ;  Paul  T.  Children,  L.  B.  12  (i^)  Oodeston  v.  FnOalatie,   L. 

Eq.  16;  Dorin  v.  Dorin,  L.  B.  7  B.  9  Oh.  147. 

H.  L.  568 ;  EUie  ▼.  Hondoun,  10  (t)  Crook  y.  irta;,3  Oh.  D.  778. 

Oh.  D.  236 ;  ife  Bolton,  31  Oh.  D.  (k)  OedeHon  y.  FuUalove,  ubi 

542 ;  Be  Hall,  35  Oh.  D.  551.  Bap. ;    Be    HaUit^g    TrutU,    35 

(/)  Gordon  y.  Gordon,  IMeriy.  Oh.  D.  728;  ife  Lovdand,  1906, 

141;  15B.B.88.  1  Oh.  542;  but  see  Be  BoUon, 

(ff)  Wilkinaon  y.  Adam,  1  Yes.  81  Oh.  D.  542 ;  Be  Du  Socket, 

ft  B.  422;  12  B.  B.  255  ;  Gt^y.  1901,   2  Oh.  441;    and   of.  Be 

Shdley,  2  Bufls.  ft  My.  836 ;   34  Frogley,  1905,  P.  137. 


B.  B.  106;  Meredith  y.  Farr,  2 
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bequest,    because    to    hold    otherwise    would    be    to 
encourage  immorality  (I). 


Bightaof  After  payment  of  the  testator's  debts  and  l^acies, 

li^ii^^  the  residue  of  his  personal  estate  most  be  .paid  over 
to  the  residuary  legatee,  if  any,  named  in  the  will. 
A  will  of  personal  estate  has  always  been  considered 
as  speaking  from  the  death  of  the  testator ;  and  it  is 
now  expressly  enacted,  that  every  ¥rill  shall  be  con- 
strued, with  reference  to  the  real  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by 
the  will  (m).  Hence  it  follows  that  all  personal 
property  acquired  by  the  testator  between  the  time  of 
making  his  will  and  his  decease  will  pass  under  it. 

^P"®-  If  any  legacy  should  lapse  by  the  death  of  the  legatee 

in  the  testator's  lifetime,  or  should  fail  from  being 
contrary  to  law,  it  will  fall  into  the  residue,  and  belong 
to  the  residuary  legatee.  And  a  legacy  will  lapse  by 
the  death  of  the  legatee  in  the  testator's  lifetime, 
although  given  to  the  legatee,  his  executors,  adminis- 
trators and  assigns  (m);  for  these  words  are  merely 
inserted  in  analogy  to  the  limitation  of  real  estate 

Joint  tenants,   to  a  man  and  his  heirs.     If  a  bequest  be  made  to  two 

or  more  as  joint  tenants,  and  one  of  them  die  in  the 

lifetime  of  the  testator,  his  share  will  not  lapse,  but 

will  survive  to  the  others  (o).     But  if  the  bequest  be 

to  two  or  more  in  common,  and  one  of  them  die  in 

the  testator's  lifetime,  his  share  will  lapse  (p) ;  unless 

Beqnest  to       ^he  bequest  be  made  to  a  class,  as  to  the  children  of 
a  class. 

631 ;  4  B.  R.  106. 

(p)  BagweU  y.  Dry,  1  P.  Wins. 
700 ;  Page  v.  Page,  2  P.  Wms. 
489;  Bather  T.  Barber,  3  Mj. 
&  Craig,  688 ;  Bain  v.  Leaeher, 
11  Sim.  897:  Be  Venn,  1904, 
2  Ch.  52. 


Tenants  ini 
common. 


(0  Cro(>k  V.  Hill,  3  Ch.  D,  778 
ace  also  Be  HarrxMon,  1894,  1 
Ch.561. 

(m)  Stat  7  Will.  IV.  &  1  Vict. 

n   2fi   8   24 

'  (n)  JSlliiM  ▼.  DavenpoH,  1  P. 
Wms.  88. 
(o)  Morley  T.  Bird,  8  Ves.  628, 
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A.  in  equal  shares^  in  which  caise  all  who  answer  that 

description  at  the  testator's  decease  (9),  and  also  (if  the 

period  of  distribution  be  postponed  by  the  will)  all  who 

come  into  being  before  such  period  (r),  will  be  entitled 

to  divide  the  bequest  amongst  them.    It  is,  however,  Lej^acieBto 

provided  by  the  Wills  Act  that  where  any  person,  being  ^ 

a  child  or  other  issue  of  the  testator,  to  whom  any 

personal  estate  shall  be  bequeathed  for  any  interest 

not  determinable  at  or  before  the  death  of  such  person, 

shall  die  in  the  testator's  lifetime  leaving  issue,  and 

any  such  issue  shall  be  Uving  at  the  death  of  the 

testator,  such  bequest  shall  not  lapse,  but  shall  take 

effect  as  if  the  death  of  such  person  had  happened 

immediately  after  the  death  of  the  testator,   unless 

a  contrary  intention  shall  appear  by  the  will  («).     The 

effect  of  this  provision  is  curious.    If  the  legatee  had 

died  immediately  after  the  testator,  leaving  a  will,  it 

is  evident  that  the  estate  bequeathed  to  him  would 

have  passed  under  his  will.      It  has  been  decided, 

therefore,  that  the  will  of  the  legatee  shall,  after  his 

death,  operate  on  the  estate  bequeathed  to  him  in 

the  same  manner  as  if  he  had  been  living  (^).     This 

provision  has  been  held  to  apply  to  a  testamentary 

appointment  under  a  general  power  of  appointment  (w), 

but  to  be  inapplicable  to  a  testamentary  appointment 

under  a    power    to    appoint  amongst    the    testator's 

children  (fl?) ;    and  it    does    not    extend    to    gifts    to 

children  or  issue  as  a  class,  and  not  individually  (y). 

If  a  bequest  of  residue,  or  of  a  share  of    residue.  Lapse  of 

should  lapse  by  the  legatee's  death  in  the  testator's  ""^^°®- 

(q)    ViMT  v.  FranoU,  2  Cox,  800U,  1901, 1  Q.  B.  228. 

190;  2B.B.29;  JariiLWiU8,311,  («)   Eocle$  y.   Oheyne^  2  Kay 

1010,  5th  ed.;    Lee  y.  Pain,  4  &J.  676. 

?are,  250.  (x)  GriffiOu  y.  Gale,  12  8im. 

(r)  Aytcn  y.  Aflon,  1  Cox,  327 ;  854;   Fneland  y.  Peanon^  L.  R. 

Jarm.  Wills,  311. 101 1,  5th  ed.  3  £q.  658. 

(«)  Stat.  7  WUl.  lY.  &  1  Vict  (y)  Browne  y.  Hammoml,  John. 

0.26,8.38.  210:   120  Harvey's  Estate,  18^, 

(t)  Johneon  y.  Johnton,  3  Hare,  1  Ch.  567. 
157.    Estate  duty  attaches;  Be 
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lifetime,  the  property  bequeathed  will,  in  the  absence 
of  any  further  disposition  thereof  by  the  will  (2),  and 
subject  to  the  effect  of  the  above-mentioned  provision 
of  the  Wills  Act  as  to  bequests  to  children  or  other 
issue,  devolve  as  upon  intestacy  (a). 


Modern 
statute. 


Fonner  right  If  there  were  no  residuary  legatee,  the  residue  of  the 
thor^TO.**^  testator's  personal  estate,  after  payment  of  debts  and 
legacies,  formerly  belonged  to  the  executor  for  his  own 
benefit,  unless  a  contrary  intention  appeared  from  his 
being  left  executor  in  trust  (6),  or  from  his  having  a 
legacy  left  him  for  his  trouble  (c),  or  from  other  cir- 
cumstances (d).  But  by  a  modem  statute  («),  it  is 
enacted,  that  when  any  person  shall  die,  having  by  will 
or  codicil  appointed  any  executor,  such  executor  shall 
be  deemed  by  Courts  of  eqtdty  to  be  a  trustee  for  the 
person  or  persons  (if  any)  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions,  in  respect  of 
any  residue  not  expressly  disposed  of,  unless  it  shall 
appear  by  the  will  or  any  codicil  thereto  (/),  that  the 
person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially.  The  Statute  of  Distributions  is 
that  under  which  the  personal  estate  of  any  one  dying 
intestate  is  distributed  between  his  widow  and  next  of 
kin.  An  account  of  this  statute  will  be  found  in  the 
next  chapter. 


Alienation 
for  debt, 


The  law  does  not  give  any  direct  process  of  execu- 
tion against  an  unpaid  legacy  or  share  of  residue  be- 
queathed to  a  judgment  debtor:  but  the  judgment 


(«)  See  Re  Palmer,  1893,  3 
Ch.  369;  120  Parkery  1901, 1  Ch. 
408. 

(a)  Skrymtiher  v.  Norlhootey  1 
Sw.  566 ;  18  B.  R.  142 ;  Be  Venn, 
1904,  2  Gb.  52. 

(6)  Pringr.  Pring,  2  Vem.  99; 
Bagweil  v.  Dry,  1  P.  Wme.  700. 

(0)  lUichfleld  Y.  Carden,  2  P. 
Wms.  158. 


(<0  M'Mm  ▼.  Bovman,  1  Goll. 
197.  See  Be  Baeon*$  Willy  81 
Ch.  D.  460. 

(«)  Stat.  11  Geo.  IV.  &  1  Will. 
IV.  c.  40;  Bee  Be  Laev,  1899, 
2  Ch.  149. 

(/)  Love  V.  QoMe,  8  Beav.  472 ; 
Harrieon  v.  Harriwn,  2  H.  &  M. 
237. 
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creditor  may  obtain  an  order  for  the  appointment  of 
a  receiver  thereof  by  way  of  equitable  execution  (y). 
Such  property  vests,  of  course,  in  the  legatee's  trustee 
in  bankruptcy  (A). 

(g)  See  FwKfi^i  ▼.   BUmO,  11  120  QoudU,  1896,  2  Q.  B.  481  ; 

Q.  B.  D.  711 ;  Be  PoUs,  Ex  parte  Be  AngU^ey,  1903,  2    Ch.  727} 

Tavlor,  1893, 1  Q.  B.  648 ;  Tyrrdl  ante,  p.  410. 

Y,Paintoih  1895,  1  Q.  B.  202;  (h)  See  ante,  p.  255. 
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Jarifldiotion 
of  Eocl6sia»- 
ticalOonrU 
over  goods 
of  iDteetate 
peraoDB. 


Pioiuiuefl. 


CHAPTER  IV. 

OF  INTESTACY. 

The  Ecclesiastical  Courts  formerly  had  jurisdiction 
not  only  over  the  wills  of  testators,  but  also  over  the 
goods  of  persons  dying  intestate.  This  jurisdiction, 
though  of  long  standing,  appears  to  have  been  at  first 
gradually  acquired.  In  early  times  the  clergy,  being 
possessed  of  almost  all  the  learning,  appear  to  have 
been  the  principal  framers  of  wills.  The  power  they 
thus  acquired  was  exercised  for  their  own  benefit, 
every  man  being  expected,  on  making  his  will,  after 
bequeathing  to  his  lord  his  heriot,  in  the  next  place  to 
remember  the  church  (a).  If,  however,  a  man  should 
have  died  intestate,  without  opportunity  of  making  this 
provision,  the  distribution  of  his  goods  devolved  on  the 
church,  together  with  his  friends,  the  lord  first  having 
taken  his  heriot  (6).  The  wife  and  the  children  were 
entitled  to  their  shares;  and  that  part  of  the  goods 
which  the  intestate  had  power  to  dispose  of  by  his  will 
(called  the  portion  of  the  deceased)  was  applied  by  the 
church  in  pios  usus.  This  application  to  pious  uses 
appears  to  have  been  as  follows:  in  the  first  place, 
the  bequest,  which  it  was  to  be  presumed  the  intestate 
would  have  made  to  the  church,  was  retained,  and  the 
residue  was  then  disposed  of  in  paying  the  debts  of  the 
deceased,  and  distributed  amongst  his  wife  and  children, 
his  parents  and  their  relatives.  That  this  was  the  case 
appears  from  the  complaints  which  were  made  by  the 
clergy  of  those  days,  of  the  interference  of  the  temporal 

(a)  Glanv.  lib.  7,  o.  5;  Biaof.      854  if. 
CO  a;    Fleta,  lib.  2,  o.  57;   aeo  (&)   Braot.    60  b;   Fleta,  ti'.f 

P.  &  M.  Hist.  Eng.  Law,  ii.  S29  09.,      tupra. 
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lords  in  cases  of  intestacy,  whereby  the  distribution  of 
the  effects  in  the  manner  pointed  out  was  prevented  (o). 
The  clergy  themselves,  however,  do  not  appear  to  have 
been  always  free  from  blame ;  for  they  are  accused  of 
having  frequently  taken  the  whole  of  the  intestate's 
portion  to  themselves,  making  no  distribution,  or  at 
least  an  undue  one,  amongst  the  creditors  and  relatives 
of  the  deceased  (d) ;  and  in  order  to  remedy  this  evil, 
it  was  enacted  in  the  reign  of  Edward  I.,  by  one  of 
the  very  few  statutes  then  passed  relating  to  penonal 
estate  (e),  that  the  ordinary  should  be  bound  to  answer 
the  debts  of  an  intestate,  so  far  as  his  goods  would 
extend,  in  the  same  manner  as  the  executors  would 
have  been  bounden  if  he  had  made  a  testament.  The 
right  of  the  creditor  was  thus  clothed  with  a  remedy ; 
for,  under  this  statute,  an  action  at  law  might  be  brought 
by  the  creditor  against  the  ordinary  for  the  payment  of 
his  debt(/);  but  the  right  of  the  relatives  to  the 
surplus  still  remained  undefined. 

The  duty  of  administering  intestate's  effiects  was  not,  Adminis- 
as  may  be  supposed,  usually  performed  by  the  bishops  *«^*or. 
in  person.  For  this  purpose  they  usually  appointed  an 
administrator ;  but,  as  personal  property  rose  in  impor- 
tance, it  became  desirable  that  this  administrator  should 
not  be  considered  as  the  mere  agent  of  the  bishop,  but 
should  himself  have  a  loms  standi  in  the  King's  Courts. 
It  was  accordingly  enacted  by  a  statute  of  the  reign  of 
Edward  III.  (g),  that  where  a  man  died  intestate  the 
ordinaries  should  depute  the  next  and  most  lawful  friends 

(c)  Matthew  Paria,  951,  Addi-  Mag.    New  Series,  vol.  il  855, 

tamenta,201,204,209(Wat8'Bed.  474.    See  also  DyXee  ▼.  Wal/ord^ 

London,  1640);  Constitutions  of  12  Jnr.  839;  5  Moore  P.  G.434. 
Boniface,  CJonstitntiones  Provin-  (d)  Fleta,  lib.  2,  o.  57,  §  10; 

oiales,  20,  at  the  end  of  Lyndo-  P.  &  M.  Hist.  Eng.  Law.  it  358. 
wood's  Provindale  (Oxon.  1679),  (e)  Stat  18  Edw.  I.  c.  19. 

recited    also  in    a    Constitution  (/)  1  Ro.  Abr.  906 ;  Bac.  Abr. 

of  Archbishop  Stratford  (Ljnd.  Ezors.  (£). 
PiOT.  lib.  8,  tit  13).    See  Gent         (g)  81  Edw.  IIL  c.  11. 
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of  the  deceased  to  administer  his  goods,  which  persooB 
so  deputed  should  have  action  to  demand  and  recover 
as  executors  the  debts  due  to  the  deceased,  to  administer 
and  dispend  for  the  soul  of  the  dead;  and  should 
answer  also,  in  the  King's  Courts,  to  others  to  whom  the 
deceased  was  holden  and  bound,  in  the  same  manner  as 
executors  should  answer.  By  a  subsequent  statute  (A), 
administration  might  be  granted  to  the  widow  of  the 
deceased,  or  to  the  next  of  his  kin,  or  to  both,  as  by  the 
discretion  of  the  ordinary  should  be  thought  good. 
The  widow  was  usually  preferred  to  the  next  of  kin  in 
the  grant  of  administration  (t);  aud  a  joint  grant  was 
seldom  made,  so  seldom,  indeed,  that  the  powers  of  co« 
administrators  appear  to  be  still  a  matter  of  doubt  (/ ). 
In  granting  administration  to  the  next  of  kin,  the 
Ecclesiastical  Courts  were  guided  by  the  right  to  the 
property  to  be  administered  (k).  This  right  will  be  here- 
after explained.  If  none  of  the  next  of  kin  would  take 
out  administration,  a  creditor  might  by  custom  do  so,  on 
the  ground  that  he  could  not  be  paid  his  debt  until 
representation  were  made  to  the  deceased  (I) ;  and,  for 
want  of  creditors,  administration  might  be  granted  to 
Coort  of  sny  person  at  the  discretion  of  the  Court  (m).    But  the 

mz^ ^^*'  Court  of  Probate  Act,  1857 (w),  abolished  the  whole  of 
the  jurisdiction  of  the  Ecclesiastical  Courts  over  the 
effects  of  intestates ;  and  administration  of  the  effects  of 
deceased  persons  was  formerly  granted  by  that  Court, 
and  is  now  granted  by  the  Probate  Division  of  the  High 

Pi)  21  Hen.  VIIL  o.  5.  estate,  and  hia  heir-at-law,  if  not 

(0  WebbY.Needham,lAddBmB,  one  of  the  next  of  kin,  ahall  be 

494.  equaUy  entitled  to  the  grant  with 

(i)  Shep.    Touch.   485,   486;  the  next  of  kin;  atat.  60  &  61 

Wms.  ExoM.  428,  950,  7th  ed.;  Vict.  c.  65,  a.  2  (4> 
720, 10th  ed.  (0  WMy.  Needham,  1  Addama, 

(k)  Be  cm,  1  Hagg.  S42.  Under  494.    See  Coomba  y .  Coombe,  L.  R. 

the    Land   Trana&r   Act,  1897,  1  P.  &  D.  288. 
where  a  pereon  diea  poaseeaed  of         (m)  1  Wma.  Exors.  440,  445, 

real  eatate,  the   Court  shall,  in  7th  ed. ;  850,  354, 10th  ed. 
granting    adminiBtration,    have         (n)  Stat.  20  &  21  Vict.  c.  77, 

regard  to  the  rights  and  Interests  amended  by  21  &  22  Viot.  c.  95. 
of  persons  interested  in  his  real 
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Court  of  Justice  in  the  same  manner  as  the  probate  of 
wills  (o).  After  the  decease  of  any  person  intestate, 
his  personal  estate  vested  in  the  judge  of  the  Court  of 
Probate  for  the  time  being,  until  letters  of  admims- 
tration  were  granted,  in  the  same  manner  and  to  the 
same  extent  as  they  formerly  vested  in  the  ordinary  (p). 
It  is  not  easy  to  say  what  person  has  been  substituted 
for  the  judge  of  the  Court  of  Probate  in  this  respect  by 
the  Judicature  Act  of  1873  (y).  By  recent  statutes  (r)  Poorintea. 
.  facilities  have  been  given  to  the  widows  and  children  of 
deceased  intestates,  and  to  the  children  of  intestate 
widows,  whose  whole  estate  and  effects  shall  not  exceed 
In  value  the  sum  of  lOOZ.,  for  taking  out  letters  of 
administration  to  their  effects,  by  application  to  the 
registrar  of  the  County  Court  of  the  district,  within 
which  the  intestate  had  his  or  her  fixed  place  of  abode 
at  his  or  her  death« 

The  administrator,  when  appointed,  has  the  same  Rights  and 
right  to  and  power  over  all  the  personal  estate  of  the  SllStrator. ' 
intestate  as  his  executors  would  have  had  if  he  had 
made  a  will  (s) ;  and  this  right  and  power  relate  back  to 
the  time  of  the  intestate's  decease  (^).  The  same  duty 
also  devolves  upon  the  administrator  of  paying  the 
funeral  and  testamentary  expenses  and  debts  in  the  first 
place  (i^).  The  statutory  provisions  enabling  executors 
to  compromise  claims,  and  protecting  them  in  distri* 
butiog  the  assets  of  their  testator  extend  also  to  the 
administrator  of  the  effects  of  an  intestate  (v).    And  an 

(o)  Ante,  p.  447.  (i)  Tharpe  v. Stattuood,  5  Man.       - 

(p)  Stat.  21  &  22  Vict.  c.  95,  A  Gran.  760;    Forier  y.    Bates, 

8.  19.  12  M.   A  W.  226;  Weldiman  v. 

(q)  See  stai  36  ft  37  Viot.  c.  Slurgis,  13  Q.  B.  552;  Be  Pryte, 

66,  88.  11,  12,  16,  31,  34;  Pinney  1904,  P.  301,  305. 

V.  Hunt,  6  Oh.  D.  98.  («)  See  ante,  p.  453. 

(r)  SlatB.  36  &  87  Vict.  c.  52;  (r)  Stats.  56  &  57  Vict.  o.  53, 

88  &  39  Vict.  o.  27.  8.  21 ;  22  &  23  Vict.  c.  35,  88.  27, 

(0  Wms.  Exors.  650,  925,  7th  28, 29,  an^e,  pp.  454, 458.  The  last 

ed. ;  485, 694, 10th  ed. ;  Mantefiore  of  these  enactments  protects  an 

▼.  GuedaUa,  1903, 2  Oh.  26 ;  ante,  administrator     distribating    the 

pp.  443,  453, 454.  estate,  after  issuing  the  prescribed 
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Adnuoiitra- 
tor's  year. 


Limited  ad- 
miiuBtration : 


durante  mi- 
nore  estate ; 


administrator  has  the  same  right  as  an  executor  to  apply 
to  the  Court  for  its  assistance  in  administering  the 
estate  or  in  determining  any  question,  which  may 
arise  in  the  course  of  administration  (:c).  An  adminis- 
trator also  has,  in  general,  the  same  privil^e  as  an 
executor  of  preferring  one  creditor  to  another  of  equal 
degree,  and  of  retaining  his  own  debt  in  preference  to 
all  others  of  the  same  degree  (y) :  but  a  creditor  taking 
out  administration  as  such  is  now  required  to  pay  the 
deceased  person's  debts  without  preferring  his  own  (z). 
After  payment  of  the  debts,  the  surplus  of  the  intes- 
tate's estate  must  be  distributed  by  the  administrator 
amongst  the  persons  who  may  be  entitled  thereto  under 
the  Statutes  of  Distribution  to  be  hereafter  mentioned. 
In  order  to  enable  the  administrator  to  inform  himself 
of  the  state  of  the  assets,  and  to  pay  the  debts  of  the 
deceased,  the  same  period  of  a  year  from  the  time  of 
the  decease  as  is  allowed  to  an  executor  is  also  given  to 
the  administrator  before  he  can  be  required  to  make 
any  distribution  (a).  But,  notwithstanding  this  delay, 
the  interest  of  the  persons  entitled  to  the  surplus  vests 
in  them  from  the  time  of  the  decease  of  the  intestate ; 
so  that  in  case  any  of  them  should  die  within  a  twelve- 
month after  the  decease  of  the  intestate,  the  share  of 
the  person  so  dying  will  pass  to  his  own  executors  or 
administrators  (()• 

In  some  instances  administration  is  granted  for  a 
limited  purpose,  or  confined  to  a  given  time.  Of  this 
we  have  already  had  an  instance  in  the  case  of  adminis- 
tration durante  minore  cetate,  when  the  sole  executor 


advertlBementfl,  againat  the  olaima 
of  unknown  next  of  kin  as  weU  as 
creditors ;  Newton  v.  SUrry,  1  C. 
P.  D.  246. 

(a;)  See  anU,  pp.  454H156. 

(y)  WamerY.Wain$ford,Koh. 
127;  Wms.  Exofb.  1032.  1035, 
7th  ed.;  782,  785,  10th  ed.; 
J>avie8  V.  Perru,  1899, 1  Ch.  602; 
Be  Belhcm,  1901,  2  Ch.  52;  see 


ante,  pp.  200,  213,  446. 

(t)  See  W.  N.  1899,  p.  262 ; 
Tristram  and  Goote's  Probate 
PracUce,  22,  101,  102,  118,  716, 
718, 12th  ed. 

(a)  Stat.  22  ft  28  Gar.  II.  c.  10, 

8.8. 

(6)  Edwards  V.  Freeman,  2  P. 
Wms.  442. 
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named  in  a  will  is  under  age  (c) ;  and  the  same  sorb  of 
administration  is  granted  on  intestacy,  in  case  of  the 
minority  of  the  next  of  kin  (d).  So  if  the  executor  or 
next  of  kin,  as  the  case  may  be,  should  be  out  of  the 
realm  at  the  time  of  the  decease  of  the  testator  or 
intestate,  the  Court  will  grant  a  limited  administration 
durante  dbserdid,  which  will  expire  the  moment  of  the  durante  al>- 

B01lti&  * 

return  of  such  executor  or  next  of  kin.  And  if  the 
executor  should  prove  the  will,  or  if  any  person  should 
obtain  letters  of  administration,  and  afterwards  go  to 
reside  out  of  the  jurisdiction  of  the  English  Courts,  the 
Court  is  empowered  by  Act  of  Parliament  (e)  to  grant 
administration,  at  the  end  of  the  year  from  the  death 
of  the  testator  or  intestate.  Again,  when  a  suit  con-  pendente  Ute; 
coming  the  right  of  administration  is  pending  in  the 
Probate  Division  of  the  H^h  Court,  the  Court  may 
appoint  an  administrator  pendente  lite,  who  will  have 
all  the  rights  8md  powers  of  a  general  administrator, 
other  than  the  right  of  distributing  the  residue  of  the 
personal  estate  (/);  and  the  administrator  so  appointed 
may  receive  such  reasonable  remuneration  for  his  trouble 
as  the  Court  may  think  ^t(g).  The  Court  also  may 
appoint  such  administrator  or  any  other  person  receiver 
of  the  real  estate  of  the  deceased  pending  any  suit 
touching  the  validity  of  his  will,  if  it  aflfect  such  real 
estate  (h).  So  if  a  will  should  have  been  made,  but  cam  testa- 
the  executors  should  have  renounced,  or  died  before  jj^o.  "*' 
their  testator,  or  if  no  executor  should  have  been 
appointed,  the  Court  will  appoint  the  person  having 
the  greatest  interest  in  the  effects,  generally  the  resi- 
duary legatee,  to  administer  the  same  according  to*  the 
directions  of  the  will,  in  which  case  the  administration 

(c)  Ante,  p.  444.  (/)  Stat.  20  &  21  Vict.  c.  77, 

(d)  1  Wma.    Exors.    479,  7th  b.  70;  see  36  &  37  Vict  c.  66, 
ed.;  886, 10th  ed.  s.  16;  ^  ToUnum,  1897,  1  Gh. 

(e)  Stat.  88    Geo.    III.  c.  87,  866. 

88.    1—5,  extended  bj  20  A  21         (a)  Stat.  20  &  21  Vict.  c.  77, 

Vict.  0.  77,  8.  74 ;  21  &  22  Vict.      8.  72. 

0.  95,  8. 18.  (K)  Sect.  71. 
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granted  is  termed  an  administration  eum  iestamento  an* 
nexOy  with  the  will  annexed  (t).  And  it  is  now  provided, 
that,  if  by  reason  of  the  insolvency  of  the  estate  of 
the  deceased,  or  other  special  circumstances,  the  Court 
shall  think  it  necessary  or  convenient  to  appoint  as 
administrator  any  other  person  than  the  person  by  law 
entitled  to  the  grant,  the  Court  may  do  so ;  and  every 
such  administration  may  be  limited  as  the  Court  shall 
think  fit  (;> 

Estate  duty.  As  we  have  8een(i),  estate  duty  is  payable  by  a 
person  applying  for  letters  of  administration  as  by  an 
executor;  and  penalties  are  imposed  for  administering 
any  of  the  deceased  person's  effects  with  taking  oat 
administration  to  him. 


Offloeof 
administrator 
is  not  trans- 
missible. 


Administra- 
tion de  bimU 
non. 


The  office  of  administrator  is  not  transmissible,  like 
the  office  of  executor.  On  the  decease  of  an  adminis- 
trator, before  he  has  distributed  all  the  effects  of  the 
intestate,  a  new  administrator  must  be  appointed ;  for 
the  administrator  or  executor  of  such  administrator  has 
no  right  to  intermeddle.  So  if  an  executor  should  die 
intestate,  without  having  completely  distributed  his 
testator's  effects,  an  administrator  must  be  appointed 
to  distribute,  according  to  the  will  of  the  testator,  such 
of  his  effects  as  were  not  distributed  by  the  deceased 
executor  (/).  In  each  of  these  cases  the  administration 
granted  is  called  an  administration  de  bonis  non 
administratis,  of  the  goods  not  administered,  or,  more 
shortly,  de  bonis  non(m).  All  second  and  subsequent 
grants  of  probate  or  letters  of  administration  must  be 
made  in  the  principal  r^istry  of  the  Probate  Division 

13;  Be  Oayttm,  11  P.  D.  76. 


(0  1  Wms.  Ezors.  461, 7th  ed. ; 
870,  10th  ed. ;  Be  Pryee,  1904, 
P.  801. 

(j)  Stat.  20  &  21  Viot.  c.  77, 
s.  78;  Be  Llanwame,  L.  R.  1 
P.  &  D.  306;  Be  Frater,  L.  R.  1 
P.  &  D.  827;  Be  Weneley,  7  P.  D. 


(k)  Ante,  pp.  404,  406,-451-453. 

(0  Bhep.  Touch.  465;  1  WmsL* 
Ezois.  254, 7th  ed. ;  180, 10th  ed. 

(m)  1  Wms.  Exora.  470,  7Ui 
ed. ;  379,  lOlh  ed. 
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of  the  High  Court  of  Justice,  or  in  the  district  registry 
where  the  will  is  registered  or  the  original  grant  of 
administration  has  been  made,  or  to  which  it  may  have 
been  transmitted  (ti). 

The  application  of  an  intestate's  effects,  after  pay-  Diatribution 
ment  of  his  debts  (o)  is  generally  regulated  by  the  law  of  int^tate'e 
of  the  country,  in  which  at  the  time  of  his  death  he 
had  his  domicil(^).  So  that  if  an  Englishman,  or  a 
native  of  any  other  country  die  intestate,  domiciled  in 
France  or  Scotland,  and  leaving  assets  in  England, 
they  must  be  distributed  according  to  the  French  or 
Scotch  law  of  intestate  succession.  But  as  the  succes- 
sion to  land  upon  intestacy  is  governed  by  the  law 
of  the  country,  where  the  land  is  situate,  leasehold 
property  situate  in  England  will  devolve  in  all  respects 
according  to  English  law  on  its  intestate  owner's  death, 
even  though  he  were  domiciled  elsewhere  (9).  If  the  Stotutesof 
intestate  were  domiciled  in  England,  the  distribution 
of  the  surplus  of  his  personal  estate  is  regulated  by 
statutes  of  the  reigns  of  Charles  II.  and  James  II.  (r), 
commonly  called  the  Statutes  of  Distribution,  by  which 
statutes  the  rights  of  the  relations  of  the  deceased 
appear  to  have  been  first  definitely  ascertained  and 
rendered  legally  available  («).  Under  these  statutes  if  Widow's 
the  intestate  leave  a  widow  and  any  child  or  children 
or  descendant  of  any  child,  the  widow  shall  take  a 
third  part  of  the  surplus  of  his  effects.  If  he  leaves 
no  child,  nor  descendant  of  any  child,  she  shall  have  a 
moiety.    In  this  respect,  the  distribution  is  the  same 

(n)  Stat.  21  ft  22  Vict.  o.  95,  489 ;  B0  Johfuon,  1903, 1  Gh.  82L 

«.  20.  (q)  Duncan  v.  Xatoton,  41  Ch. 

(o)  See  Be  Kloebe,  28  Gh.  D.  D.  894. 

175;  1    W1118.   Exow.    754,  755,  (r)  22  &  28  Gar.  II.  c  10;  1 

10th  ed.  Jac.  II.  o.  17,  8.  7.    See  Watkins 

(p)  Enohin  ▼.  FWte,  10  H.  L.  on  Deeoents,  Appendix,  257  tg., 

G.  1;  Doglumi  v.  Oriipin,  L.  R.  4th  ed.;  Re  Ooodman*$    Trusty, 

-1  H.  L.  801;  Be  TrufoHy  36  Gh.  17  Gh.  D.  266. 

D.  600 :  2  Wms.  Exors.  1515, 7th  (0  See  anU,  p.  3,  n.  (m). 
ed. ;  1256,  10th  ed. ;  see  anU^  p. 


Distribution. 


share. 
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Sharef  of 
diildren 


and  their 
deaoendanto. 


as  took  plaoe  under  the  ancient  law.  But  the  widow 
of  a  man,  who  dies  intestate  without  leaving  issue,  is 
now  entitled  to  an  additional  interest  in  his  personalty 
under  the  Intestates'  Estates  Act,  1890(0.  ^7  this 
Act(t^)  the  real  and  personal  estates  of  every  man,  who 
shall  die  intestate  after  the  1st  of  September,  1890, 
leaving  a  widow,  but  no  issue,  shall,  if  not  exceeding 
500Z.  in  net  value  (x),  belong  to  his  widow  absolutely ; 
and  shall,  if  exceeding  that  sum  in  net  value,  be  subject 
to  a  charge  in  her  favour  of  500/.,  with  interest  at  four 
per  cent,  from  the  date  of  death  till  payment,  to  be 
borne  by  the  real  and  personal  estates  in  proportion  to 
their  value.  And  the  provision  so  made  is  to  be  in 
addition  to  the  widow's  other  interest  in  her  intestate 
husband's  real  and  personal  estate,  and  any  sum  so 
charged  in  her  favour  upon  her  late  husband's  per- 
sonalty must  be  first  satisfied  and  deducted  before 
the  surplus,  in  which  she  is  entitled  to  share  under  the 
Statutes  of  Distribution,  can  be  ascertained  (y).  The 
husband  of  a  married  woman  is  entitled  to  the  whole 
of  her  effects  (2;);  including  any  personal  estate,  to 
which  she  may  have  been  entitled  as  her  separate 
property  by  virtue  of  the  Married  Women's  Property 
Act,  1882(a).  If  the  intestate  leave  children,  two- 
thirds  of  his  efiTects  if  he  leave  a  widow,  or  the  whole 
if  he  leave  no  widow,  shall  be  equally  divided  amongst 
his  children,  or,  if  but  one,  to  such  one  child.  Bat 
the  descendants  of  such  children  as  may  have  died  in 
the  intestate's  lifetime,  shall  stand  in  the  place  of  their 
parent  or  ancestor,  taking  as  between  themselves  per 


(0  Stat.  53  ft  54  Viot.  o.  29. 

(tt)  Sects.  1—8.  See  Be  Twigg*$ 
Ettate,  1892, 1  Ch.  579. 

(x)  J.0.,  after  deducting  the 
Talue  of  any  charges  on  the  real 
estate,  and  of  all  debts,  funeral 
and  administration  expenses,  and 
other  liabilities,  payable  out  of 
the  personal  estate ;  see  ss.  5,  6 ; 


vtotggB 

(y)  See  s.  4. 

(s)  Stat  29  Car.  II.  c.  8,  s.  25. 

(a)  He  Lamberfi  Btiaie,  89  Ch. 
D.  626,  confirming  the  opinion 
expressed  in  prenoos  editions  of 
this  book  and  in  Williams'  Con- 
veyancing Statutes,  456—458. 
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stirpes  Q))^  Such  children,  however,  as  have  any  estate  Advanoe- 
by  settlement  from  the  intestate,  or  have  been  advanced  ^ooonnted  for. 
by  him  by  portion  in  his  lifetime,  must  bring  the 
amount  of  their  advancement  into  hotch-pot,  so  as 
to  make  the  estate  of  all  the  children  to  be  equal,  as 
nearly  as  can  be  estimated.  But  the  heir  at  law,  not- 
withstanding any  lands  he  may  have  by  descent  or 
otherwise  from  the  intestate,-is  to  have  an  equal  part 
in  the  distribution  with  the  rest  of  the  children,  without 
any  consideration  of  the  value  of  such  land  (c).  If  the 
intestate  leave  no  issue,  the  interest  of  his  widow,  if 
any,  under  the  Intestates'  Estates  Act,  1890  (rf),  must 
first  be  ascertained;  subject  to  which  the  intestate's 
father,  if  living,  is  entitled  to  one-half  of  the  surplus 
of  the  effects,  the  widow  taking  the  other  half.  If  the 
intestate  leave  neither  widow  nor  issue,  the  father  will  ^^^^tef 
be  entitled  to  the  whole  (c).  If  the  father  be  dead, 
the  mother,  brothers  and  sisters  of  the  intestate  shall  Mother, 
take  in  equal  shares  (/),  subject,  as  before,  to  the  BLten"*^ 
widow's  right  to  a  moiety ;  and  brothers  or  sisters  of 
the  half  blood  have  an  equal  claim  with  those  of  the 
whole  blood  (g).  If  any  brother  or  sister  shall  have 
died  in  the  lifetime  of  the  intestate,  leaving  children, 
such  children  shall  stand  in  loco  parentis,  provided  the 
mother  or  any  brother  or  sister  be  living  (A).  If  there 
be  no  brother  or  sister,  nor  child  of  such  brother  or 
sister,  the  mother  sliall  take  the  whole^  or,  if  the  widow 
be  living,  a  moiety  only,  as  before ;  but  a  stepmother 
can  take  nothing  (i).      If    there  be  no  mother,   the 

(5)  See  Barton's  Compendium,  ed. ;  1248,  lOtb  ed. 

pi.  1402 ;  fiow'f  TrwAfi,  L.  R.  13  (/)  Stat.  1  Jac.  II.  c.  17,  8.  7. 

Eq.  286 ;  Re  NaU,  37  Oh.  D.  517.  ig)  Jeswp  v.  TTotooii,  1  My.  & 

(o)  Stat.  22  A  23  Car.  II.  o.  10,  K.  665;  Burnett  v.  Mann,  1  My. 

B.  5 ;  Boyd  y.  Boyd,  L.  B.  4  Eq.  &  K.  672,  n. 

305 ;  Taylor  y.  Taylor,  L.  R.  20  (h)  Lloyd  y.  Tench,  2  Vea.  sen. 

Eq.  155 ;  Hatfield  y.  Minet,  8  Ch.  215  ;  Durant  y.  Prestwood,  1  Atk. 

D.  136;  Be  Blockley,  29  Ch.  D.  454 ;  West.  448. 

250 ;  Be  Ford,  1902,  2  Ch.  605.  (t)  Duke  of  BuOand  y.  Dueihees 

(d)  Ante,  p.  480.  of  Butland,  2  P.  Wms.  216. 

(e)  2  Wms.   Exors.    1506,  7th 

W.P.P.  31 
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brothers  and  sisters  take  equally,  the  children  of  such 
Next  of  kin,  &8  may  he  dead  standing  in  loco  parentis  (j).  Beyond 
brothers'  and  sisters'  children,  no  right  of  representa- 
tion belongs  to  the  children  of  relatives,  with  respect 
to  the  shares  which  their  deceased  parents  would  have 
taken.  And  if  there  be  neither  brother,  sister  nor 
mother  of  the  intestate  living,  his  personal  estate  will 
-  be  distributed  in  equal  shares  amongst  those  who  are 
next  in  degree  of  kindred  to  him. 

Degrees  of  In  tracing  the  degrees  of  kindred  in  the  distribution 

ttaoed  aooord-  ^^  ^^  intestate's  personal  estate,  no  preference  is  given 
ingtothe  to  males  over  females,  nor  to  the  paternal  over  the 
maternal  line  (k),  nor  to  the  whole  over  the  half  bloody 
as  in  the  case  of  descent  of  real  estate;  nor  do  the 
issue  stand  in  the  place  of  the  ancestor.  The  degrees 
of  kindred  are  reckoned  according  to  the  civil  law,  both 
upwards  to  the  ancestor  and  downwards  to  the  issue, 
each  generation  counting  for  a  degree  (/).  Thus  from 
father  to  son,  or  from  son  to  father,  is  one  degree ;  from 
grandfather  to  grandson,  or  from  grandson  to  grandfather, 
is  two  degrees ;  and  from  brother  to  brother  is  also  two 
degrees,  namely,  one  upwards  to  the  father,  and  one 
downwards  to  the  other  son.  So  from  uncle  to  nephew 
is  three  degrees,  one  upwards  to  the  common  ancestor, 
and  two  doMna wards  from  him;  and  from  nephew  to 
uncle  is  also  three  degrees,  two  upwards  and  one  down- 
wards. If,  therefore,  there  be  neither  issue,  father, 
brother,  sister  nor  mother  of  the  intestate  living,  such 
persons  as  are  his  next  of  kin,  according  to  the  rule 
above  laid  down,  are  entitled  in  equal  shares  per  capita 
to  his  personal  estate,  subject  to  his  wife's  right  to  a  . 
moiety  should  she  survive  him.  As  the  kindred  becomes 
more  distant,  the  number  of  persons  entitled,  if  livingi 

(f)  Be  out,  1906,  1  Ch.  58 ;  2  (l)  Mentney  v.  PeUy,  Pre.  Cha. 

Ch.  280.  593 ;  WaUi$  ▼.  Sodwn,  2  Atk. 

(k)  Moor  ▼.  Barham,  1  P.  WmB.  117 ;  2  Black.  Com.  504,  615. 
53. 
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as  well  as  the  diflSculty  of  proving  their  respective 
pedigrees,  becomes  prodigiously  augmented.  "It  is 
at  the  first  view  astonishing,"  says  Blackstone  («*),  "  to 
consider  the  number  of  lineal  ancestors  which  every 
man  has  within  no  very  great  number  of  degrees  :  and 
so  many  different  bloods  is  a  man  said  to  contain  in  his 
veins  as  he  hath  lineal  ancestors.  Of  these  he  hath 
two  in  the  first  ascending  degree,  his  own  parents ;  he 
hath  four  in  the  second,  the  parents  of  his  father  and 
the  parents  of  his  mother ;  he  hath  eight  in  the  third, 
the  parents  of  his  two  grandfathers  and  two  grand- 
mothers; and,  by  the  same  rule  of  progression,  he 
hath  an  hundred  and  twenty-eight  in  the  seventh;  a 
thousand  and  twenty-four  in  the  tenth;  and  at  the 
twentieth  degree,  or  the  distance  of  twenty  generations, 
every  man  hath  above  a  million  of  ancestors,  as  common 
arithmetic  will  demonstrate."  The  number  of  collateral 
relations  who  may  claim  through  such  ancestors  is  of 
course  far  more  numerous. 

The  estates  of   intestate  freemen  of    the    city  of  OuBtomof 
London  (n),  and    of    persons    having   their    fixed  or  yorkT'^  ^^ 
general  residence  within  the  archiepiscopal  province  of 
York  (excepting  the  diocese  of  Chester),  were  formerly 
distributed  according  to  peculiar  customs,  apparently 
derived  from  the  ancient  mode  of  distribution  (o).    Some 
parts  of  Wales  also  appear  to  have  been  subject  to  Wales, 
peculiar  customs  of  distribution ;  for  these  several  cus- 
toms, though  postponed  to  the  right  of  testamentary 
disposition  by  the  statutes  to  which  we  have  already 
referred  (p),  were  nevertheless  not  abolished  by  those 
statutes  in  the  event  of  no  will  being  made.     But  a 
statute  of    1856   altogether   abolished  all  customary 
modes  of  administration  (j). 

(«•)  2  Black.  Com.  203.  7th  ed. 

(n)  OntJwv  ▼.  OfiBlaWy  1  Sim.  18.  (p)  AnU,  p.  436, 

(o)  2  Wms.   Exora.  1527   »g.,         (q)  Stat  19  &  20  Vict.  o.  94. 

31—2 
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Doty  on 
■hares  of  on 
intestate's 
estate. 


The  Crown. 


The  shares  of  persons  claiming  any  personal  estate 
under  an  intestacy  are  subject  to  the  same  duty  as 
legacies  to  persons  of  the  same  degree  of  kindred ;  and 
the  exemptions  from  duty  are  the  same  as  in  the  case 
of  legacies  (r).  If  there  be  no  next  of  kin,  the  Crown, 
by  virtue  of  its  prerogative,  will  take  the  intestate's 
personalty  as  boria  vacantia  (s),  but  subject  always  to 
the  widow's  right  to  a  moiety  in  case  she  should 
survive  (t). 


Plaooofthe 
half  blood. 


Points  in 
which  dis- 
tribution is 
S referable  to 
esoent. 


The  division  of  the  personal  estate  of  an  intestate, 
effected  by  the  Statute  of  Distributions,  is  remarkable 
for  its  fairness.  The  only  provision  which  might  be 
amended  is  that  which  places  the  half  blood  on  an 
equality  with  the  whole.  A  corresponding  equality  in 
interest  and  feeling  but  rarely  exists  in  actual  life. 
The  proper  place  for  the  half  blood  appears  to  be  that 
now  assigned  to  them  in  the  descent  of  real  estate, 
according  to  the  recommendation  of  the  Beal  Property 
Commissioners,  namely,  next  after  those  of  the  same 
degree  of  the  whole  blood  (u).  The  appointment  of  an 
executor  or  administrator,  in  whom  the  whole  personal 
property  is  vested,  with  full  power  of  disposition,  tends 
greatly  to  simplify  the  title  to  leasehold  estates  and 
other  property  of  a  personal  nature.  It  could  be 
wished,  however,  that  the  office  of  an  administrator 
were  transmissible  in  the  same  manner  as  that  of  an 
executor.  In  other  respects,  the  distribution  of  per- 
sonal estate  on  intestacy  approaches  far  more  nearly 
to  the  disposition  which  the  deceased  himself  would 
probably  have  made,  than  the  descent  of  real  property, 
either  at  the  common  law  or  according  to  the  custom 
of  gavelkind.    A  peraon  possessed  only  of  small  landed 

(r)  Stats.  55  Geo.  IIL  c.  184;  1902,  IGh.  847.  See  stats.  89  ft  40 

44  Yiot  0.  12,  ss.  36,  41,  42.    See  Viot.  o.   18  (repeaUog  15  &  16 

ante,  pp.  458,  459,  n.  (g).  Viot  o.  3) ;  47  &  48  Vict  c.  71. 

(8)  Taylor  v.  Haygarth,  14  Sim.  (0  Cave  v.  Bobait,  8  Sim.  214. 
8 ;  Powell  y.  MerreU,  1  Sma.  &         (u)  See  Williams,  R.  P.  228, 

Giff.  881;  He    BameiVB  Tru$U,  20tb  ed. 
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property  usually  devises  it  to  trustees  for  sale,  with  full 
power  to  give  receipts  to  purchasers,  and  directs  the 
division  of  the  produce  by  his  trustees  amongst  his 
children  in  such  shares  as  he  may  think  just,  with 
regard  to  the  provision  already  made  for  any  of  them 
in  his  lifetime.     He  does  not  leave  his  younger  children 
to  beggary  in  order  that  his  whole  property  may  devolve 
to  his  eldest  son  according  to  the  course  of  the  common 
law,  a  course  pursued,  as  the  author  believed,  in  no 
other  civilised  country  in  the  world  (x).    Neither  does 
he  leave  it  to  all  his  sons  equally  in  undivided  shares, 
thus  inflicting  an  injustice  on  his  daughters,  and  allow- 
ing all  plans  for  the  improvement  of  the  lands  to  be 
checked  by  one  dissentient  voice,  unless  a  partition 
should  be  resorted  to,  by  which  the  property  would  be 
split  up  into  parcels  too  small  for  the  convenience  of 
agriculture.     If  by  any  accident  a  man  should  die  with- 
out making  his  will,  it  would  seem  to  be  the  province 
of  an  equitable  legislature  to  make  such  a  disposition 
of  his  property  as  would,  in  ordinary  circumstances, 
most  nearly  correspond  with  his  intention.     It  is  true 
that  when  property  is  large  it  is  usually  entailed  on  the 
eldest  son  and  his  issue  subject  to  moderate  portions 
for  the  younger  children.    This  custom  of  primogeni-  Primo- 
ture  is  suited  to  the  institutions  of  our  country,  and  to  ^'^**"'®- 
the  habits  of  the  class  to  which  large  landed  property 
usually  belongs,  and  the  author  had  no  wish  to  see  it 
disturbed.    The  settlements,  however,  by  which  these 
entails  are  created  are  more  frequently  made  by  deed 
than  by  will.    They  almost  invariably  contain  provisions 
for  the  portions  of  younger  children,  varying  in  amount 
with  the  value  of  the  property ;  and,  whether  made  by 
deed  or  will,  they  are  usually  long  and  intricate  in  their 
nature,  providing  for  the  numerous  contingencies  which 
may  arise  under  the  peculiar  circumstances  of  each 
family.    Nothing  in  fact  can  be  more  different  than 
(«)  Co.  Litt.  191  a,  n.  (1),  vi.  4. 
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the  devolution  of  an  estate  to  the  eldest  son  under  a 
family  settlement,  and  the  descent  on  an  intestacy  to 
the  eldest  son  as  heir  at  law.  In  the  one  case  he  takes 
subject  to  the  proper  claims  of  the  other  members  of 
his  family;  in  the  other  he  is  bound  to  them  by  no 
obligation  at  all.  There  seems  to  be  no  method  of 
making,  in  case  of  intestacy,  any  sort  of  disposition  of 
landed  property  which  might  be  reasonably  simple,  and 
at  the  same  time  resemble  an  ordinary  family  settle- 
ment. If  such  a  settlement  be  not  made  by  deed,  the 
owner  has  ample  power  of  eflTecting  the  same  object  by 
his  will.  Intestacy,  in  fact,  rarely  happens  to  the  owner 
of  large  landed  property.  The  property  which  descends 
to  heirs  under  intestacies,  though  large  in  the  aggre- 
gate, is  generally  small  in  individual  cases.  When  the 
wishes  of  all  cannot  be  consulted,  that  which  would 
have  been  the  wish  of  the  generality  of  intestates  ought 
apparently  to  form  the  foundation  of  the  rule.  From 
a  consideration  of  these  circumstances  the  reader  may 
perhaps  be  induced  to  think,  that  if,  in  case  of  intestacy, 
the  rules  for  the  devolution  of  real  and  personal  estate 
were  identical,  and  with  some  slight  variations  similar 
to  those  which  now  exist  as  to  personalty,  the  law  on 
this  subject  would  be  rendered  both  more  simple  and 
more  just. 


Deeoent  and 
(leyolutioQ 
to  distant 
hoira  and 
kindred. 


The  descent  of  real  estate  to  distant  heirs,  and  the 
devolution  of  personalty  to  distant  kindred,  involve  an 
amount  of  learning  and  litigation,  the  abolition  of 
which  would  perhaps  be  desirable.  The  family  and 
near  relations  of  an  intestate  have  generally  claims 
upon  his  bounty,  which  ought  not  to  be  disappointed 
by  the  accident  of  his  decease  without  making  a  wiU. 
But  distant  relatives  have  seldom  any  such  claims,  nor 
consequently  any  expectation  of  such  claims  being  ful- 
filled. To  withhold  from  them,  therefore,  that  which 
they  had  never  expected  to  enjoy,  would  not  be  to  inflict 
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a  I08&  Under  the  present  system,  the  property  of  an 
intestate  who  has  no  near  relations,  is  not  unfrequently 
frittered  away  in  expensive  contests  between  opposing 
claimants,  or  else  it  devolves  unexpectedly  upon  persons 
who,  for  want  of  previous  education,  are  unable  to  make 
use  of  it  with  benefit  either  to  themselves  or  to  the 
community.  In  a  country  so  heavily  burdened  as  our 
own,  any  addition  to  the  public  income,  not  having  the 
pressure  of  a  tax,  would  be  a  very  desirable  acquisition. 
Such  an  addition  might,  as  it  appeared  to  the  author, 
be  very  properly  made  by  the  devolution  to  the  public 
of  the  properties  of  intestates  having  none  but  distant 
relatives.  The  country  in  which  a  man  has  lived,  and 
in  which  his  property  has  been  acquired,  or  at  any  rate 
protected,  has  certainly  some  claims  upon  him, — claims 
which  seem  preferable  to  those  of  the  man  who,  in  the 
case  of  real  estate,  founds  his  title  on  his  descent  from 
the  mother  of  the  Tnost  remote  male  paternal  ancestor  of 
the  intestate  (y),  or  who  claimji  a  share  in  the  personalty 
because  he  chances  to  be  a  survivor  amongst  the 
multitude  standing  in  the  fifth  or  sixth  degree  of  a 
series  of  kindred  which  increases,  as  it  grows  distant, 
in  geometrical  progression  (e). 

We  have  seen  (a)  that  the  share,  to  which  any  person  VeeUng. 
may  be  entitled  under  the  Statutes  of  Distribution  in 
an  inteBtate's  effects,  vests  in  him  on  the  death  of  the 
intestate  and  will  be  payable  to  his  own  executor  or 
administrator  if  he  die  before  the  estate  be  actually 
distributed.  Such  a  share,  while  unpaid,  may  be  Alienation  for 
attached  by  the  same  process  of  equitable  execution,  as 
is  available  against  an  unpaid  share  of  a  testator's 
residuary  estate  (6). 

(y)  See  Williams,  R.  P.  229,  in  Mm*8  Political  Economy,  vol- 

20th  ed.  i,  pp.  272,  273,  2Dd  ed. 

(s)  The  author's  attention  was  (a)  Ante^  p.  476. 

since  called  to  a  similar  proposal  (b)  Aide^  p.  471. 
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CHAPTER  V. 

OF  THE  MUTUAL  RIGHTS  OF  HUSBAND  AND  WIFE. 

A  VERT  great  change  was  made  in  the  legal  capacity 
of  married  women  and  in  the  respective  rights  of 
husliand  and  wife  by  the  Married  Women's  Property 
Act,  1882  («).  This  Act  came  into  operation  on  the 
Ist  of  January,  1883 (J);  and  the  rights  of  wives  who 
were  married  on  or  after  that  day,  are  chiefly  regulated 
by  its  provisions.  Married  women,  however,  whose 
marriage  took  place  before  that  date,  remain  in  many 
respects  still  subject  to  the  previous  law.  So  that  a 
knowledge  of  the  law,  which  was  in  force  before  the 
commencement  of  this  Act,  will  be  necessary  for  the 
legal  practitioner  for  some  time  to  come.  It  is,  more- 
over, impossible  to  imderstand  the  Act  without  some 
acquaintance  with  the  previous  law.  For  these  reasons 
it  is  proposed  in  the  present  chapter  to  explain  first 
the  rights  given  to  husband  and  wife  respectively  by 
the  common  law,  and  the  important  rights  secured  to 
married  women  by  Courts  of  Equity,  together  with 
the  modifications  introduced  by  the  Married  Women's 
Property  Act,  1870  (c),  and  other  statutes ;  and  then 
to  consider  the  changes  made  by  the  Married  Women's 
Property  Act,  1882  (d). 

Ancient  Down  to  the  time  when  the  Act  of  1882  took  effect, 

h^band  and    *^®  principles  which  governed  the  legal  (as  distinguished 

n  ife.  from  the  equitable)  rights  of  husband  and  wife  to  personal 

property  were  traceable  rather  to  the  circumstances  of 

(a)  Stat  45  ft  46  Yiot.  o.  75.  Bee  p.  436,  note  (a). 

See     WiUiamB*      Conyeyanoing  (e)  Stat.  83  ft  34  Viet.  c.  98. 

Statntes,  pp.  878  tq„  418,  421.  (d)  Stat.  45  &  46  Vict.  c.  75. 

(6)  Sect.  25:  ibid,,  p.  463,  and 
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ancient  than  of  modem  times.  In  anoient  times  landed 
property  was  by  far  the  most  important ;  and  the  wife 
was  accordingly  entitled  to  a  provision  out  of  the  lands 
of  her  husband,  in  the  event  of  her  surviving  him,  which 
no  alienation  that  he  could  make,  nor  any  debts  which 
he  might  incur,  were  able  to  set  aside  (e).  But  the  law 
made  no  such  provision  in  the  wife's  favour  with  regard 
to  the  husband's  chattels ;  although  the  early  law  did 
indeed  prevent  a  husband  from  bequeathing  more  than 
a  certain  part  of  his  chattels  away  from  his  wife  or 
children  (/).  As  we  have  seen,  however,  this  ancient  rule 
came  in  time  to  take  the  place  of  an  exception  to  the 
general  law,  which  has  not  allowed  a  wife  to  take  any 
interest  in  her  husband's  personalty,  except  in  case  of  his 
intestacy  (g).  A  husband,  on  the  other  hand,  according 
to  the  established  common  law,  was  considered  abso- 
lutely entitled  to  such  personal  cliattels  as  his  wife 
might  possess  (A).  In  this  respect  the  law  was  then 
both  simple  and  sufficient.  By  the  act  of  marriage, 
the  wife  placed  herself  under  the  coverture  or  protec- 
tion of  her  husband.  She  became  in  the  law  French 
of  those  days  a  feme  covert  Thenceforth  all  demands 
to  which  she  was  personally  liable  were  to  be  answered 
by  her  natural  protector.  The  wife  was  considered  as 
merged  in  her  husband,  and  both  were  regarded  as  but 
one  person  (i).  Accordingly,  all  rights  in  respect  of 
personal  estate,  which  were  enjoyed  by  a  man  at  the 
time  of  marriage,  remained  to  him  unaltered  after 
marriage.  A  husband  moreover  enjoyed  the  full  legal 
capacity  for  acquiring  and  exercising  all  rights  with 
regard  to  property,  just  as  much  as  an  unmarried  man. 
And  in  this  respect  the  law  still  remains  the  same.  But 
the  capacity  of  the  wife  for  acquiring  and  exercising 

(e)  See  Williams,  It.  P.  814,  the  law  of  husband  and  wife,  see 

20th  ed.  P.  ft  M.  Hist  Eng.  Law,  i.  465, 

(/)  Ante,  pp.  2,  436.  ii  397  «g.,  402,  425  ««.,  435. 
(a)  Ante,  pp.  436,  479.  (0  Williams,  B.   P.  299,  20th 

(ft)  As  to  the  early  history  of  ed. 
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rights  over  personal  estate  was  by  the  common  law 
mainly  transferred  to  the  husband  during  the  period 
of  her  coverture,  that  is,  during  the  continuance  of 
the  marriage  (A;).  So  long  therefore  as  the  coverture 
continued,  the  husband  was  absolutely  entitled  to  all 
personal  property  which  his  wife  might  have  or  acquire, 
and  which  was  in  possession  or  was  reduced  by  him 
into  his  possession.  During  the  same  period  however 
he  was  liable  to  be  sued,  jointly  with  his  wife,  in  respect 
of  all  contracts  made  by  her  before  marriage  (Q,  and  all 
torts  (m)  committed  by  her  either  before  or  during  the 
marriage  (n).  He  might  thus  be  made  liable  to  the 
payment  of  all  debts  which  she  might  have  incurred 
before  marriage.  Until  the  passing  of  the  statute  above 
mentioned,  these  simple  principles  pervaded  the  law 
relating  to  the  husband's  interest  in  his  wife's  personal 
estate ;  although  the  several  different  species  of  personal 
estate  to  which  modem  civilisation  has  given  rise,  con- 
joined with  the  rules  of  equitable  administration  laid 
down  by  the  Court  of  Chancery,  and  the  anomalous 
rights  conferred  upon  married  women  by  the  Married 
Women's  Property  Act,  1870  (o),  gave  to  this  branch 
of  law  a  perplexity  unknown  to  the  simple,  though 
somewhat  harsh,  rules  of  our  ancestors. 

The  wife's  In  the  first  place  then,  by  the  common  law,  personal 

penonal  be-  property  of  the  ancient  kind,  namely,  chattels  personal 
h  Sid*  ^*'  ^^  movable  goods,  belonging  to  the  wife  at  the  time  of 
her  marriage,  or  given  to  her  afterwards,  became  the 
absolute  property  of  her  husband  in  the  sama  manner 
precisely  as  if  they  had  been  originally  his  own,  or  had 
been  subsequently  given  to  him(|)).  He  might  dispose 
of  them  as  he  pleased  in  his  lifetime  or  by  his  will ; 

(k)  Bee  Williams'  GoDTeyanc-  ing  Statutes,  899  ag. 

ing  Statutes,  878—876.  (o)  Stat.  88  &  84  Viet  c.  93. 

(0  JMd.,  896,  432—486.  (p)  Co.  Litt  800  a,  851  b :  Bac. 

(m)  See  ante,  p.  147.  Abr.  Baron  and  Feme  (O.)  8 ;  1 

(n)  See  Williams'  ConTeyanc-  Bop.  Husband  and  Wife,  169. 
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they  were  subject  to  his  debts ;  and  if  he  died  intestate^ 
the  wife  had  no  further  claim  to  them  than  to  any  other 
of  his  effects.  So  imperative  was  this  rule,  that  if 
chattels  personal  in  possession  were  given  to  a  married 
woman  jointly  with  a  stranger,  the  law  instantly  severed 
the  jointure,  and  made  the  husband  and  the  stranger 
tenants  in  common  (q). 

The  only  exceptions  to  this  sweeping  rule  were  the  ^^^Apher- 
wiie'sparapliemalia,  so  called  from  the  Greek  irapaifupvfi, 
being  things  to  which  the  wife  was  entitled  over  and 
above  her  dower.  The  wife's  paraphernalia  consisted-of 
her  apparel  and  ornaments  suitable  to  her  rank  and 
degree  (r) ;  and  gifts  made  by  the  husband  to  his  wife 
of  jewels  or  trinkets  to  be  worn  by  her  as  ornaments 
were  considered  as  part  of  her  paraphernalia  (s).  These 
articles,  equally  with  the  wife's  other  personal  chattels, 
might  be  disposed  of  by  the  husband  in  his  lifetime  (t), 
and,  with  the  exception  of  the  wife's  necessary  clothing, 
were  also  liable  to  his  debts  (u).  The  wife  also  herself 
had  no  power  to  dispose  of  them  by  gift  or  will  during 
her  husband's  lifetime  (x).  But  paraphernalia  differed 
from  the  wife's  other  personal  chattels  in  this  respect, 
that  the  husband,  though  he  might  dispose  of  them  in 
his  lifetime,  had  no  power  to  bequeath  them  away  from 
his  wife  by  his  will  (y).  Gifts  of  jewels  or  trinkets  made 
to  the  wife  by  a  relative  or  friend,  either  upon  or  after 
her  marriage,  were  generally  considered  in  equity  as 

(q)  Braeehridge  y.  Cooik,  Plow-  1895,  P.  1. 

den  416,  418 ;   Se  Barton*8  trill,  (i)  Ibid, ;  2  Rop.  Hiub.   and 

10  Hare  12 ;  Be  BuOet^s  Tnuti,  Wife,  141. 

38  Ch.  D.  286.  («)  2  Bl.  Com.  436;  BidotU  ▼. 

(r)  2  Bl.  Com.    486;  2   Bop.  Earl  of  Plymouth,  2  Aik.  104; 

Hnsb.  and  Wife,  140;  11  Yin.  Lord  TowMend  y.    Wyndham,  2 

Abr.  tit.  Exeontor  (Z.  5).  Yea.  aen.  1,  7. 

(<)  Orakam  r.  Londonderry,  3  (s)  2  Bop.  Huab.  and  Wife, 

Atk.  394;    Jorvoise   y.   Jerwise,  141. 

17  Beav.  566.     Bee  Be  BreUm's  (y)  Tipping  y.  Tipping,  1  P. 


eitaU,   17    Cb.  D.   416,   aa    to     Wma.  730 ;  Northey  y.  Northey,  2 
tbe  jewellery ;  Ta$ker  r.  Twker,     Atk.  77. 
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Cboeeflin 
aotion. 


Husband 
might  keep 
them  if  he 
oould  get 
them  daring 
oovertnte. 


Legal  ohoees 
in  action. 


intended  for  her  separate  use(z),  in  which  case  thej 
were  not  reckoned  amongst  her  paraphernalia,  but  were, 
as  we  shall  hereafter  see,  exempt  from  the  control  and 
debts  of  her  husband,  and  might  be  disposed  of  by  the 
wife  in  the  same  manner  as  if  she  were  unmarried. 

With  regard  to  such  of  the  wife's  personal  estate  as 
was  not  in  possession,  but  for  which  she  had  only  a 
right  to  sue,  the  rights  of  the  husband  were  different 
according  as  the  proceedings  against  the  persons  liable 
to  be  sued  were  required  to  be  taken  in  a  court  of  law 
or  of  equity.  Property  of  this  nature,  as  we  have 
already  seen  (a),  is  termed  in  law  French  choses  in 
action:  such  as  might  be  recovered  by  action  at  law 
were  called  legal  choses  in  action,  and  such  as  might 
be  recovered  by  suit  in  equity  were  called  equitable 
choses  in  action.  With  regard  to  each  of  them,  the 
rights  of  the  husband  were  of  a  different  kind,  although 
in  each  the  same  rule  applied,  tliat  if  he  could  get 
them  into  his  possession  during  the  coverture  he  had 
a  right  to  keep  them,  otherwise  they  would  belong  to 
his  wife  (i). 

Legal  choses  in  action  consist  principally  of  debts 
due  to  the  wife,  and  secured  or  not  by  bond  or  by  bills 
or  promissory  notes.  Of  all  these  the  husband  had  a 
right  to  receive  payment,  and,  should  payment  have 
been  refused  him,  he  might  sue  for  them  in  the  joint 
names  of  himself  and  his  wife  (c) ;  but  bills  and  notOg 
of  the  wife  payable  to  order,  being  transferable  by 
indorsement,  might  be  indorsed  by  the  husband  alone  (d), 
or  sued  for  in  his  own  name(e).     All  such  l^al  choses 


(i)  Qraham  r.  Londonderry,  8 
Atk.  394:  2  Bop.  HoBb.  and 
Wife,  143. 

(a)  Ante,  p.  27. 

{b)  2  Bl.  Com.  434;  1  Wms. 
Exon.  S46  m.,  7th  ed. ;  641  9q., 
10th  ed. 

(0)  1  Bop.  Hnsb.    and  Wife, 


218,  214 :  Sk^rringUm  ▼.  Fo/et,  12 
M.  &  W.  855.  In  this  case  the 
note  waa  not  payable  to  order, 
and  therefore  not  negotiable. 

(d)  Mason  T.  Morgan,  2  A.  A 
E.80. 

(0)  BwrrouiOi  r.  JTom,  10  B.  A 
0.558. 
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in  action  as  accrued  to  the  wife  after  her  marriage  might 
be  sued  for  by  the  husband,  either  in  the  joint  names  of 
himself  and  his  wife,  or  in  his  own  name  only  (/) ;  but 
if  the  wife  had  really  no  interest,  he  could  not  of  course 
make  use  of  her  name  {g\  If  the  husband  sued  in  the 
joint  names  of  himself  and  his  wife,  the  benefit  of  the 
judgment  of  the  Court  survived  to  her  in  the  case  of 
his  decease  (A) ;  but  if  he  sued  in  his  own  name,  the 
benefit  of  the  judgment  formed  part  of  his  own  per- 
sonalty. If,  however,  the  husband  should  not  have 
received  the  money  in  his  lifetime,  or  should  not  have 
obtained  judgment  for  it  in  his  own  name,  on  his 
decease  his  vrife  became  entitled  by  survivorship  to 
the  chose  in  action,  so  remaining  still  unreduced  into 
possession  (t),  and  bills  and  notes  formed  no  exception 
to  this  rule  (A) :  but  if  the  wife  died  before  her  husband,  Husband  «ur- 
these  choses  in  action,  still  remaining  unreduced,  formed  SJo°ou™ad- 
part  of  her  personal  estate;  and  her  husband  had  to  miniatration. 
take  out  administration  to  her  effects  before  he  could 
proceed  to  recover  them  (/).  When  recovered,  they 
belonged  to  him  absolutely,  as  did  any  other  personalty, 
which  he  might  acquire  as  his  wife's  administrator  (m). 
But  the  husband,  as  the  administrator  of  the  wife,  was 
bound  to  satisfy  her  ante-nuptial  debts  and  other  personal 
liabilities  out  of  the  assets  which  he  acquired  in  that 
capacity  (ti).  The  only  exception  to  the  rule,  requiring  Exception, 
the  husband  to  take  out  administration  to  the  wife  in 
order  to  recover  her  chose  in  action,  occurred  in  the 
case  of  the  husband  being  entitled,  in  right  of  his  wife, 
to  "  any  estate  in  fee  simple,  fee  tail,  or  for  term  of  life, 

(/)  1  Rop.  Hneb.  and  Wife,  v.  «cpA«ii«,  6  Q.  B.  937 ;  Sear- 

213.  pe/Ztm  ▼.  Atchtttm,  7  Q.  B.  864. 

(g)  Ahb(^  V.  Blofidd,  Cro.  Jao.         (I)  1  Rop.  Husb.  and  Wife,  205. 

644.  .  See  BeU$  y.  KimptoUy  2  B.  &  Ad. 

(h)  1  Vera.  896;  1  Rop.  Hnsb.  278. 
and  Wife,  212.  (m)  See  WiUiams'  Convcyano- 

(t)  Co.  Litt  351  b.  ing    Statutes,     375,    452—454; 

(k)  Biehard9  v.  Biohard$,  2  B.  Smart  v.  Tranter,  43  Ch.  D.  687. 
ft  Ad.  447  ;  36  B.  R.  619 ;  Gaters         (n)  Williams'      Conveyancing 

T.  Madeley,  6  M.  &  W.  423 ;  Hart  Statutes,  454. 
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of  or  in  any  rents  or  fee  farms ; "  in  which  case  the 
husband^  after  the  death  of  his  wife^  was  empowered 
by  statute  (o)  to  recover  the  arrears  accrued  to  his  wife 
before  marriage  by  action  of  debt  or  distress.  But  this 
provision  did  not  apply  to  the  rents  reserved  upon  leases 
for  years  (jp). 


in 


EqmtoUe  Equitable  choses  in  action  consist  principally  of  legar- 

cies,  residuary  personal  estate  of  testators,  and  money 
in  the  funds.  But  all  kinds  of  personal  property,  in- 
cluding chattels  real(;),  vested  in  trustees,  who  were 
formerly  answerable  only  to  the  Court  of  Chancery, 
were  subject  to  a  rule  of  equity,  by  which  equitable 
choses  in  action  were  mainly  distinguished  from  such 
as  were  merely  legal.  This  rule  was  as  follows :  that 
the  Court  of  Chancery  would  not  assist,  nor,  if  the  wife 
should  dissent,  would  it  allow  the  husband  to  recover 
or  receive  any  property  of  his  wife  recoverable  only  in 
that  Court,  without  his  settling  a  due  proportion  of  such 
property  on  his  wife  and  children  (r).  The  right  of  the 
wife  to  such  a  provision  was  termed  the  wife's  equity  for 

Wife's  e^aity  a  settlement  (s).  In  fixing  the  proportion  to  be  settled, 
a  prior  settlement  was  always  taken  into  account  (0* 
But  where  no  settlement  had  previously  been  made,  the 
proportion  required  to  be  settled  on  the  wife  was  most 
frequently  one-half  (t^);  and  sometimes  the  Court  has 
gone  so  far  as  to  require  a  settlement  of  the  whole 

(o)  Btat  82  Hen.  YIIL  o.  87,  428;    bat   this   diitiootion  was 

8. 3.  afterwards    aboliahed ;      In    re 

(p)  Pre$coU  y.  Bouoker,  8  B.  &  OuOer,  14  Beav.  220 ;  Re  Kinoaid, 

Ad.  849.  1  Drew.  326. 

(q)  Hansom  y.  Keating,  4  Hare,  (t )  1  Rop.  Hnsb.  and  Wife,  256 

1.    Ab  to  the  question  of  the  eq, ;  Be  Briani,  99  Ch.  D.  471, 

wife's  equitj  to  a  settlement  ont  (0  March  v.  Sead,  8  Atk.  720 ; 

of  the  rents  and  profits  of  hero-  Lady  El<ba/nk  v.  JTonto^MM,  5  Yes. 

ditaments  belonging  to  her  for  an  787 ;  5  R.  B.  151 ;  Enkine*$  Truet^ 

equitable  estate  of  freehold,  see  1  K.  A  J.  302 ;  SfireU  ▼.  WiUawe, 

WiUiams,  B.  P.  806, 20th  ed.  L.  B.  1  Oh.  520. 

(r)  It  was  formerly  held  that  (u)  1  Bop.  Hnsb.   and  Wife, 

the  wife's  equity  to  a  settlement  260;  Archer  y.  Gardiner,  1  G.  P. 

did  not  extend  to   sums  under  Coop.  840. 
200/. :  Foden  y.  Finney,  4  Buss. 


for  a  settle- 
ment 
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fund  (x).  Although  the  children  were  usually  inserted 
in  the  settlement,  yet  the  right  was  personal  to  the 
wife,  and  might  be  waived  by  her(y);  nor  would  it 
survive  to  the  children  in  case  of  her  decease,  before 
the  Court  had  made  its  decree  (a);  but  if  she  died 
after  the  decree,  it  would  still  have  been  carried  into 
eflfect  for  the  benefit  of  the  children  (a).  The  ultimate 
limitation  in  default  of  children  was  in  favour  of  the 
husband  absolutely ;  as,  but  for  the  equity  to  a  settle- 
ment, the  property  would  have  been  his  own  (6).  This 
rule  of  the  Court  of  Chancery,  by  which  a  settlement 
was  enforced,  was  founded  on  one  of  the  maxims  of 
equity,  that  he  who  would  have  equity  must  do  what  is 
equitable  (c);  it  could  not,  therefore,  be  enforced  until 
the  time  arrived  when  the  fund  became  payable  to  the 
husband  (d).  If,  however,  as  most  fi-equently  happened, 
the  husband  could  obtain  from  the  executor  or  trustee 
of  the  fund  in  question  payment  of  it  to  himself,  with- 
out the  assistance  of  the  Court,  he  had  a  right  to  do  so, 
and  in  this  case  the  wife's  equity  was  at  once  excluded. 
And  if  the  time  of  payment  had  arrived,  the  executor  or 
trustee  might  safely  pay  over  the  fund  to  the  husband, 
unless  the  wife  should  have  already  commenced  a  suit 
or  an  action  to  enforce  her  right  to  a  settlement  (6). 
The  receipt  of  the  fund  by  the  husband,  when  it  had 

(«)  Brett  Y.  QremwHl^  3  Yon.  6  Beav.  344 ;  oyerrnling /Sletnm^te 

ft  Coll.  230;  Gardner  y,MarBhaJU,  v.  HalOiin,  1  Glyn.  ft  Jam.  64; 

14  Sim.   575;  SooU  ▼.  SwUheU,  Baker  y.  Bayldon,S  Hare,  210; 

3  Mao.  ft  G.  599 ;    Dunkley  v.  WaUaoe  v.  Atddjo,  1  Do  Gex,  J. 

DurMeyy  2  Do  Gex,  M.  ft  G.  390 ;  ft  S.  643. 

Marshall  v.  Fender,  16  Beav.  249 ;  (a)  Groves  ▼.  Olarkey  1  Keen, 

Gent  y.  Harris,  10  Hare,  383 ;  Be  132 ;  8.  C,  Groves  y.  rerkine,  6 

WeMmany  1  Giff.  31 ;  Taunton  v.  Sim.  584. 

Morru,  11  Oh.  D.  779;  BM  Y.  (6)  Oroxton  y.  May,  L.  R.  9 

Beid,  33  Ch.  D.  220.  Eq.  404 ;  Wahh  y.  Wawn,  L.  R. 

(tf)  Murray  y.  Lord  Eltbank,  8  Oti.  482. 

18  YeB.  6 ;  7  R.  R.  346.    But  the  (o)  2  P.  Wms.  641. 

wife  having  once  insisted  on  her  (d)  Otborn  y.  Morgan,  9  Hare, 

right  oonld  not  afterwards  waive  432. 

it;  Barker  y.  Lea,  6  Mad.  830;  (e)  1  Rop.    Husb.    and  Wife, 

Whittem  y.  Sawyer,  1  Beay.  593.  273 ;  Murray  y.  Lord  Elibankj  10 

(«)  De  La  Garde  y.  LemprHre,  Yes.  90 ;  7  R.  R.  346. 
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become  payable,  was  also  an  effectual  bar  to  the  wife's 
right  by  survivorship  (/). 


Effect  of  the 

huflband's 

aBaigninent 


ABsignment 
of  wife's 
reyenionary 
ohoeesin 
action. 


If  the  husband,  instead  of  obtaining  payment  of  the 
fund,  should  have  assigned  it  to  a  third  person  (^),  or 
if  he  should  have  become  bankrupt  (Ji),  his  assignee  or 
the  trustee  for  his  creditors  would  have  taken  subject 
to  the  wife's  equity  for  a  settlement,  in  the  same  manner 
as  if  no  assignment  had  been  made.  But  if  the  interest 
to  which  the  wife  was  entitled  consisted  of  an  equitable 
estate  for  her  life  only,  an  assignee  from  the  husband 
of  such  life  interest  for  valuable  consideration  would 
have  been  entitled  to  hold  it  as  against  the  wife's  equity 
for  a  settlement  (i) ;  although  she  would  have  been 
entitled  to  a  settlement  as  against  his  creditors'  trustee 
in  bankruptcy  (A).  If  the  husband  died  before  the 
assignee  got  possession  of  the  fund,  leaving  his  wife 
surviving,  the  wife's  right  by  survivorship  prevailed 
over  the  title  of  the  creditors'  trustee  in  bankruptcy  (I) 
or  the  assignee  for  valuable  consideration  (m). 

If  the  wife  should  have  been  entitled  to  any  chose 
in  action,  whether  legal  or  equitable,  of  a  reversionary 
nature,  the  eiiect  of  an  assignment  by  the  husband  was 
different  in  different  circumstances.  The  wife  could 
not  assign  (n) ;  for  by  the  act  of  marriage  she  deprived 


(/)  1  Rop.  HoBb.  and  Wife, 
220 ;  B«e$  v.  Keith,  11  Sim.  388 ; 
Cunningham  y.  Antrofms,  16  Sim. 
486. 

(g)  I  Rop.  Hnsb.  and  Wife, 
271;  Malcolm  y.  CharUsuforlh, 
1  Keen,  73,  74 ;  8coU  v.  Spashett, 
3  Mac.  &  G.  599;  Carter  y. 
Taggart,  5  De  Qex  &  8m.  49; 
1  De  Gex,  M.  A  G.  286.  See 
Ward  V.  Yaiea,  1  Drew.  &  S.  80. 

ih)  1  Rop.  Husb.  and  Wife,  268 ; 
Taunton  v.  Morru,  11  Ch.  D.  779. 

(f)  EUioU  y.  CordeUy  5  Mad. 
149;  21  R.  B.  287;  Stanton  y. 
HaU,  2  Ru88.  &  M.  175,  182 ;  34 
R.  R,  49 ;  Tidd  y.  LiOer,  10  Hare, 


140, 154 ;  8  De  Gex,  M.  A  G.  857  ; 
Be  Duffy's  Truet,  28  Beay.  386. 

(k)  WngU  y.  Jforlw,  11  Ves. 
17;  8  R.  R.  69;  TamnUm  t. 
Jforrw.  11  Ch.  D.  779. 

(0  Fierce  y.  Thornleg,  2  Sim. 
167. 

(m)  H^Ochings  v.  BmUh,  9  8im. 
137;  EUimm  y.  Elwin,  13  Sim. 
309;  AOiby  y.  AMg,  1  GoU.  553 ; 
Le  Vaeseur  y.  ScraUon^  14  Sim. 
116;  Miohelmore  y.  Mudge,  2  Gift. 
183 ;  Prole  y.  Soady,  L.  R.  3  Ch. 
220. 

(n)  Otherwifle  than  nnder  stat 
20  &  21  Vict.  o.  57,  stated  below; 
Seaton  y.  Seaion,  13  App.  Cas.  61. 
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herself  of  all  power  so  to  do ;  and  the  husband  could 
only  assign  to  another  the  interest  to  whioh  he  might 
be  entitled  himself.  Suppose,  therefore,  that  the  wife  Example, 
was  entitled,  on  the  death  of  A.,  a  living  person,  to  a 
sum  of  stock  standing  in  the  names  of  trustees,  and 
that  her  husband  made  an  assignment  of  this  rever- 
sionary interest  to  B.,  a  purchaser;  the  benefit  which 
accrued  to  B.  by  virtue  of  this  assignment,  varied, 
according  as  the  husband,  the  wife,  or  A.,  the  tenant 
for  life,  happened  to  die  first.  If  the  husband  died 
first,  B.  lost  his  purchase ;  for  the  wife  having  survived 
her  husband,  became  on  the  death  of  A.  entitled  to  the 
stock,  which  had  never  been  reduced  into  the  possession 
of  her  husband,  or  of  B.,  his  assignee  (o).  If  A.  died 
first,  B.  might  then  obtain  a  transfer  of  the  stock,  if 
the  trustees  chose  to  transfer  it  to  him,  and  if  the  wife 
should  not  have  brought  a  suit  or  an  action  to  enforce 
her  equity  to  a  settlement  (^).  But  if  the  trustees 
refused  to  transfer  without  the  direction  of  the  Court, 
or  if  the  wife  insisted  upon  her  right,  then,  as  we  have 
seen(§'),  B.  most  probably  obtained  only  half  of  the 
fund  for  his  own  benefit,  and  was  obliged  to  settle 
the  other  half  on  the  wife  and  children.  If,  however, 
the  wife  died  first,  then  this  chose  in  action,  not  having 
been  reduced  into  possession,  remained  part  of  the 
wife's  personal  estate,  like  a  legal  chose  in  action  under 
the  same  circumstances  (r) ;  and  the  husband,  on  taking 
out  administration  to  his  wife,  was  bound  by  his  pre- 
vious assignment.  B.  accordingly  in  this  single  event 
obtained  the  whole  fund,  subject,  however,  to  the  wife's 
debts,  if  any.  It  was  once  thought  that  if  an  assign- 
ment could  be  obtained  from  the  tenant  for  life,  of  his 
life  interest  in  a  fond  circumstanced  as  above  mentioned, 
to  the  married  woman  entitled  to  the  reversion,  she 

(o)  Pwrdew  ▼.  Jaek^on,  1  Boas.      Beay.  62. 
1 ;  25  R.  B.  I ;  Honner  v.  JITortan,  (q)  AiUe,     p.  494 ;    and     see 


8  Bora.  65  ;  27  B.  B.  15.  BoberU  ▼.  Cooper,  1891, 2  Oh.  335. 

(jp)  Oreedy    ▼.    Latmder,   13         (r)  AtUe,  p.  493. 

W.P.P.  32 
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would  be  in  the  same  situation  as  if  the  whole  fund  had 
been  originally  held  in  trust  for  her  absolutely  ;  and 
that,  after  such  an  assignment,  the  whole  fund  might 
therefore  be  transferred  to  the  husband  («).  But  it  is 
contrary  to  the  general  principle  of  equity  to  allow  the 
rights  of  parties  to  be  aflfected  by  any  merger  or  extin- 
guishment of  interests,  and  the  doctrine  in  question 
was  overruled  (t). 

The  same  principles  which  applied  to  the  assign- 
ment by  a  husband  of  his  wife's  reversionary  interest 
in  a  chose  in  action,  applied  also  to  his  release,  which 
was  as  little  binding  on  her  as  his  assignment,  in  case 
of  her  being  the  survivor  (w).  If,  however,  the  rever- 
sionary  chose  in  action  of  the  wife  consisted  of  money 
charged  on  real  estate,  the  wife's  interest  could  either 
be  released  or  assigned  by  a  deed  acknowledged  by  her, 
with  the  concurrence  of  her  husband,  under  the  pro- 
visions of  the  Fines  and  Becoveries  Act,  1833  (x).  The 
contrary  was  decided  in  a  case  (y),  which  may  now  be 
considered  as  overruled  (2). 

An  Act  of  the  year  1857  (a),  commonly  called 
"Malins'  Act,"  enabled  every  married  woman,  with 
the  concurrence  of  her  husband,  by  deed  to  dispose  of 
every  future  or  reversionary  interest,  whether  vested 
or  contingent,  of  such  married  woman,  or  her  husband 
in  her  right,  in  any  personal  estate  to  which  she  should 
be  entitled  under  any  instrument  (except  her  marrii^e 

(y)  Hobby  y.  C^ZZtfif,  4  De 
Gez  A  8.  289. 

(i)  Sugd.  Real  Property  8ta- 
fntes,  p.  240,  1st  ed.;  p.  2S3, 
2Dd  ed. ;  Brigg$  y.  Chamberlain^ 
11  Hare,  69 ;  Tuer  y.  Turner,  20 
Beay.  560;  see  Mtlkr  y.  OoUine, 
1896, 1  Ch.  673. 

(a)  Btat.  20  &  21  Yiot.  c.  57. 
See  WUherhy  y.  Saekham,  7 
Times  L.  R.  880;  Be  Eleom, 
1894,  1  Ch.  303;  AUeard  y. 
WaUcer,  1896,  2  Ch.  369. 


(f)  Creed  y.  Perry,  14  Sim. 
592 ;  HaU  y.  Hugonin,  ib.  595 ; 
Bithopp  y.  CoUSrooky  11  Jur. 
793. 

(0  WhitlU  y.  Hmming,  11 
Beay.  222 ;  affirmed,  2  PhiL  731 ; 
HaneheU  y.  Briteoe,  22  Beay. 
496. 

(ti)  Boger9  y.  Aearier,  14  Beay. 
445 ;  Barley  r.  Barley,  10  Hare, 
325. 

(»)  Stat  8  &  4  WMll.  IV.  c.  74. 
Seo  Williams,  B.  P.  808,20th  ed. 
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settlement)  made  after  the  ilst  December,  1857;  also  Beleasoof 
to  release  or  extinguish  any  power  in  regard  to  any  P®^®"- 
such  personal  estate ;  and  also  to  release  and  extinguish  Belease  of 
her  equity  to  a  settlement  out  of  her  personal  estate  ^uiement 
in  possession  under  any  such  instrument  as  aforesaid. 
But  every  such  disposition  was  required  to  be  sepa-  To  be  sepa- 
rately acknowledged  by  her  in  the  manner  required  by  SioiJ^od. 
the  Fines  and  Becoveries  Act,  1833  (h).    And  nothing 
therein  contained  was  to  extend  to  any  reversionary 
interest  to  which  she  should  become  entitled  under 
any  instrument  by  which  she  should  be  restrained  from 
alienating  or  afifecting  the  same. 

By  the  general  rule  of  the  common  law,  founded  Haaband's 
•^   ^,       ^  •     •   1        «    XI,  •  £  .      liabilitieB  at 

upon  the  same  principle  of  the  union  of  person  m  common  law. 

husband  and  wife  {e),  a  married  woman  could  not  sue 
or  be  sued  without  her  husband  (d).  It  followed  that, 
by  the  common  law,  a  husband  was  liable  to  be  sued 
jointly  with  his  wife,  during  the  continuance  of  her 
coverture,  in  respect  of  all  contracts  made  by  her  before 
marriage  (e),  and  all  torts  (/)  committed  by  her  either 
before  or  during  the  marriage  (g).  He  might  thus  be 
made  answerable  for  all  the  debts  and  liabilities  of  his 
wife,  contracted  previously  to  her  marriage  (A).  But 
if  judgment  for  any  such  debt,  or  in  respect  of  any 
such  liability,  were  not  recovered  during  the  continu- 
ance of  the  marriage,  the  husband's  liability  ceased, 
except  to  the  extent  of  the  assets  to  which  he  might 
be  entitled  as  his  wife's  administrator  (t) ;  and  if  the 

(6)  Stat.  3  ft  4  Will.  IV.  o.  74.  ing  Statutes,  899  tq. 

See  WiUiamB,  B.  P.  808,  20th  ed.  (h)  Roper's  HoBband  and  Wife, 

(c)  Anie,  p.  489.  78 ;  Palmer  ▼.  Wakefield,  3  Beav. 

{(i)  See  Williams'  Oonveyano-  227;    Luard^i  mm,  1  De  Gex, 


ing  Statutes,  896,  and  the  anthori-  F.  ft  J.  588;   Be  Parkin, 

ties  cited  in  notes  (h),  (t)  thereto.  8  Oh.  510,  519, 520. 

For  tiie  exceptions  to  this  role,  (0  Heard   t.  Stamford,  8  P. 

see  lb.  896-^898.  Wms.  409;    ante,   p.  493.     See 

(e)  See  ib.,  432->436.  Williams'     (Conveyancing     Sta- 

(/  )  Ante,  p.  147.  tutes,  899, 400,  438,  454. 
Ig)  See  Williams'  Conyeyano- 

32—2 
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wife  survived  she  again  became  solely  liable  (k).  The 
husband's  liability  for  torts  committed  by  his  wife 
during  her  coverture  also  ceased  when  the  marriage 
came  to  an  end,  unless  judgment  had  been  previously 
recovered  (/).  But,  as  her  administrator,  he  was  liable 
to  satisfy  all  her  personal  liabilities  to  the  extent  of 
the  assets  which  he  might  acquire  in  that  capacity  (m), 
as  we  have  seen(n).  Besides  the  above  liabilities  of 
the  husband,  he  was  bound  to  maintain  his  wife  and 
to  supply  her  with  necessaries  suitable  to  her  station 
in  life  (o). 


Fraud  on  the 
husband's 
marital 
rights. 


The  burdens  with  which  the  husband  was  thus 
chargeable  were  regarded  as  the  consideration  which 
he  paid  for  his  marital  rights  in  his  wife's  property. 
It  was  therefore  a  rule  of  law,  that  the  husband  should 
not,  previously  to  the  marriage,  be  defrauded  of  those 
rights  by  his  intended  wife  {p).  Accordingly,  if  the 
wife,  after  an  engagement  to  marry,  assigned  away  any 
of  her  property  without  the  knowledge  and  consent  of 
her  intended  husband,  such  assignment  was  void,  as 
a  fraud  on  his  marital  rights  (q).  And  the  circumstance 
of  the  intended  husband's  being  ignorant  of  her  pos- 
session of  the  property  in  question  was  immaterial  (r). 


The  husband 
might  autho- 
rise his  wife 
to  dispose  of 
her  personal 
estate  by 
her  wiU. 


The  right  of  the  husband  to  the  whole  of  his  wife's 
personal  estate,  in  the  event  of  her  decease  in  his 
lifetime,  might  be  waived  by  his  giving  her  authority 


(h)  See  WiUiams'  Gonyeyano- 
ing  Statutes,  399,  432, 433. 

(0  See  ib.,  899,  400,  401,  483, 
and  n.  («). 

(m)  See  t%  456. 

(n)  Ante,  p.  493. 

(o)  See  Manhy  y.  SeoU,  1  Sid. 
109,  120, 124, 125  (8. 0..  2  Smith, 
L.  0.) ;  Bayley,  J.,  Montague  y. 
Benedict,  8  B.  ft  O.  681,  635; 
27  B.  B.  444;  Bramwell,  L.  J., 
Debenham  y.  Mdlon,  5  Q.  B.  D. 
394,  898;  Selbome,  0.,  8.  (7.,  6 


App.  Cas.  24,  31;  Blaekbum 
L.  A.,  t5.,  35,  36. 

(j»)  Chuntete  of  Straihmore  y. 
Bowes,  1  Yes.  Jon.  22,  28;  1 
B.  B.  76. 

(q)  SngJand  y.  Downe,  2  Beay. 
522;  Taifhr  y.  PtioA,  1  Haie, 
608;  Prideaux  y.  Jionedale,  4 
Giff.  159 ;  1  Be  G.,  J.  ft  S.  433; 
Downet  y.  Jennings,  32  Beay. 
290. 

(r)  Ooddard  y.  Snow,  1  Baas. 
485;  25B.  B.  HI. 
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to  dispose  of  such  estate,  or  any  part  of  it,  by  her  will ; 
and  such  a  will  was  valid  and  binding  on  the  husband 
if  he  once  allowed  it  to  be  proved  (s).  But  during  the 
wife's  lifetime,  and  even  after  her  death,  until  probate 
of  the  will,  this  authority  might  be  revoked;  and  if 
the  husband  died  before  the  wife,  such  a  will  was  not 
binding  on  the  wife's  next  of  kin  (t). 

So  far  we  have  mainly  considered  the  rights  arising  Wife's  sepa- 
out  of  the  relation  of  husband  and  wife  at  common  inequity, 
law.  Let  us  now  examine  the  rights  which  could  be 
asserted  by  married  women  in  Courts  of  equity.  We 
have  already  noticed  the  wife's  equity  to  a  settle- 
ment (u).  Besides  this  right,  the  jurisdiction  of  the 
Court  of  Chancery  secured  to  married  women  other  most 
important  equitable  rights  in  respeot  of  property  (a;). 
For  that  Court  enabled  a  married  woman  to  enforce 
a  trtist  imposed  on  any  person  with  regard  to  property 
of  any  kind,  of  which  he  was  the  legal  owner,  to  hold 
and  apply  the  same  for  her  separate  U8e(y),  And  in 
that  Court  she  was  considered  as  a  feme  sole  with 
respect  to  her  separate  estate,  as  her  interest  in  pro- 
perty settled  on  trust  for  her  separate  use  was  generally 
called  (2).  Power  to  dispose  of  the  equitable  interest  (a) 
in  property  of  any  kind  might,  therefore,  be  given  to 
a  married  woman,  independently  of  her  husband,  by 
means  of  a  trust  for  her  separate  itse.  When  personal 
estate  was  so  given,  in  equity  the  wife  had  the  same 
powers  of  ownership  as  if  she  were  a  feme  sole ;  she 
might  accordingly  dispose  of  her  interest  in  such 
property   without  her  husband's    concurrence,  either 

(f)  1   Bop.  Huab.    and  Wife,  v.  Outram,  5  Ch.  D.  923,  941. 

169, 170.    See  ^44«n«o»,  1899,  (y)  Bmnet  v.  DavU,  2  P.  W. 

2  Gh.  1.  886.    See  WiUiama'  Conveyanc. 

(0  15  Ves.  156 ;  N<Me  v.  WO-  ing  Statutes,  874,  896. 

look,  L.  B.   8  Ch.   778;  L.  B.  (s)  See  Johnton  v.  GaUagher^ 

7  H.  L.  580.  8  De  Gex,  F.  ft  J.  494 ;  Taylor  y. 

(tt)  Ante,  p.  494.  Meach,  4  De  Gex,  J.  &  S.  597. 

(x)  See  James,  L.J.,  Ashworth  (a)  See  ante,  p.  25. 
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in  her  lifetime  or  by  her  will  (b).  Bat  if  she  died  in 
his  lifetime  without  having  made  any  disposition,  her 
husband  became  entitled  to  it  either  in  his  marital 
right  (c)  or  as  her  administrator  ((2X  according  as  the 
property  were  in  possession  or  in  action  (e).  A  trust 
for  a  woman's  separate  use  was  properly  and  technically 
created  by  means  of  the  words  "  separate  use."  But 
a  direction  that  her  receipt  alone  should  be  a  sufficient 
dischaige(/),  would  also  create  a  trust  for  her  separate 
use.  A  gift,  however,  to  a  woman  for  her  sole  use  was 
decided  not  to  create  a  trust  for  her  separate  use,  unless 
aided  by  the  context  (g).  And  a  gift  to  a  woman  for  her 
own  use  (A),  or  to  be  paid  into  her  proper  hands  (i),  or 
even  to  be  paid  into  her  proper  hands  for  her  own 
proper  use  and  benefit  (A;),  was  not  sufficient  to  exclude 
the  rights  of  her  husband. 

Gifts  of  A  simple  gift  of  property  for  a  married  woman's 

a  woman's  separate  use  has  not  been  so  usual  as  the  gift  of  the 
separate  use.  income  only  of  the  property  during  her  life  or  during 
the  joint  lives  of  herself  and  her  husband.  A  gift  of 
the  income  of  property  for  a  woman's  separate  use 
might  be  made  either  after  her  marriage,  or  in  con- 
templation of  marriage,  or  whilst  she  was  sole ;  and 
the  gift  might  be  made  either  independently  of  her 
present  husband,  if  any,  or  of  any  future  husband. 
When  the  gift  was  made  to  a  woman's  separate  use, 
independently  of  any  future  husband,  the  act  of  her 

(b)  FetUploM  ▼.  Qorge$,  1  Yes.  (g)  Many  ▼.  JETayM,  L.  B.  4 

Jan. 46;  1  K.  R.  79;  8.  G,  3  Bro.  H.  L.  288;    CHXberi   v.  LewU^ 

C.  C.  8;  2  Bop.  Husb.  and  Wife,  1  De  Gez,  J.  k  8.38.    See  Seton 

182.  on  Judgments,  899,  6ih  ed.,  and 

(e)  MiAony  y.  Kennedy,  10  Sim.  the  oases  there  cited ;  JBIaiMl  t. 

254 ;  Tubman  y.  Hopkins,  4  Man.  Datiwf ,  17  Gh.  D.  794. 

&  Gran.  389.  (A)  BtherU  y.  Spicer,  5  Madd. 

{d)  WaU  y.  Watty  3  Yes.  246,  491;   KmuingUm   y.  DoUond,  2 

247 ;  Pnmdley  y.  Fielder,  2  My.  My.  &  K.  184. 

&  Keen,  57.  (t*)  Tyler  y.  Lake,  2  Bnss.  & 

(6)  See  Williams'  Conyeyanc-  Myl.  183;  84  B.  B.  53. 

ing  Statutes,  452—454.  (ft)  Blatklow  y.  Lam,  2  Hare, 

(/)  Lee  y.  Prideaum,  3  Bro.  49. 
C.  0.  381. 
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marriage  conferred  no  interest  in  the  property  on  her 
husband,  but  she  enjoyed,  after  marriage,  l^e  same 
interest  and  power  of  disposition  as  she  had  before  (l). 
It  has  been,  however,  more  usual,  when  the  income  BeBtralnton 
only  of  property  has  been  given  to  a  wife's  separate  ^ 

use,  to  insert  a  condition  that  she  shall  not  dispose  of 
the  same  in  any  mode  of  anticipation.  Conditions 
restraining  the  alienation  of  property  are  generally 
invalid,  as  being  contrary  to  the  policy  of  the  law. 
But  the  Courts  of  Equity  made  an  exception  to  this 
rule  in  favour  of  mcurried  women,  and  having  once 
established  a  trust  for  a  woman's  separate  use,  they 
permitted  such  a  trust  to  be  made  effectual  by  depriving 
the  wife  herself  of  the  power  of  disposition  (m).  When 
the  income  of  property  was  given  to  a  woman's  separate 
use,  without  power  of  anticipation,  she  was  not  thereby 
deprived  of  the  power  of  alienation  so  long  as  she  con- 
tinued single  (n).  Previously  to  or  in  contemplation  of 
marriage  she  might  therefore  make  such  disposition  or 
settlement  of  such  income  as  she  might  think  proper. 
But  if  she  married  without  a  settlement,  the  restraint 
on  alienation  then  attached,  and  so  long  as  she  remained 
under  coverture  she  had  no  further  power  than  that  of 
receiving  the  income  as  it  grew  due  (o).  On  her  widow- 
hood her  power  of  alienation  again  revived  (p) ;  but  it 
ceased  on  her  second  marriage  without  having  previously 
made  any  disposition  (5),  provided  the  restriction  on 
alienation  were  not,  by  the  terms  of  the  gift,  confined 

(0  TuUett    ▼.    Armtlrong,    1  &  Myl.  210. 

Beav.    1:    4    MvL    &  Or.  390;  (o)  TviUU    v.    Armilrong,    1 

Soarhorough  ▼.  Barmariy  1  Beav.  Beav.    1;    4    Myl.   &  Or.  390; 

34 ;  4  Myl.  ft  Or.  377.  Scarborough  v.  Borman,  I  Beav. 

(m)  Brandon  v.  BMtuon,  18  34;  4  Myl.  &  Or.  377;  aive  v. 

Yes.  434 ;  11  B.  B.  226 ;  Robiruoti  Oarew,  I  John.  &  H.  199. 

y.  IF%M2tmgAt,6DeGex,M.&G.  (p)  Barton  ▼.  Brisooey  Jaoob, 

535 ;  aod  see  Bateman  ▼.  Faber,  603. 

1898, 1  Oh.  144.  (q)  TuUeU  v.  Armttrong,  abi 

(n)  Woodmetton  y.   Walker,  2  supra;  Be  Qaffee,  1  Mao.  &  G. 

Buss.  &  Myl.   197;    34  B.  B.  541;  Sawke$  y.  SMaok,  L.  B. 

56 ;  Broum   v.  Poeoek,  2  Buss.  11  Eq.  5. 
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to  her  first  marriage  (r).  The  intention  to  restrain 
alienation  ought  always  to  have  been  clearly  expressed. 
A  direction  to  pay  the  income  of  property  into  the 
hands  of  a  married  woman,  and  not  otherwise  («),  or 
on  her  personal  appearance  and  receipt  (0  was  held 
not  to  be  safficient  to  restrain  her  from  disposing  of 
her  interest,  the  words  being  considered  as  intended 
only  to  exclude  the  marital  claims  of  her  husband.  Bat 
if  an  intention  could  be  collected  from  the  terms  of  the 
instrument,  not  only  to  exclude  the  husband's  claims, 
but  also  to  prevent  the  wife  from  anticipating,  such 
intention  was  allowed  to  prevail,  although  it  might  have 
been  expressed  rather  in  popular  than  in  strictly  tech- 
Bcstraint  on  nical  language  (u).  A  restraint  on  anticipation  may  be 
attach^  to^  attached  to  a  gift  of  the  corpus  of  some  fund,  of  the 
giftofoorpuB   nature  of  personal  estate,  for  the  separate  use  of  a 

of  property.  ,    ^       ^  ,.,..- 


married  woman,  so  as  to  prevent  her  from  alienating  the 
fund,  or  the  income  thereof,  during  her  coverture,  other- 
wise than  by  will  (x).  But  if  a  mere  fund  of  money, 
not  producing  income,  be  given  for  the  separate  use  of 
a  married  woman,  with  a  restraint  on  anticipation,  it 
appears  that,  unless  the  donor  should  also  have  declared 
an  intention  that  she  should  enjoy  the  income  only  of 
the  fund  during  her  coverture,  she  will  be  entitled  to 
have  the  money  paid  to  her,  and  to  dispose  thereof  as 
she  may  think  fit(y).  Under  the  Conveyancing  Act 
of  1881  (2;),  a  married  woman  may,  if  it  appears  to  the 


(r)  Afoorflv.  JforrM,4Drew.88. 

(f)  Adon  V.  WhUe,  1  Sim.  A 
Stu.  429;  24B.  R.  203. 

(t)  Bos$*8  TruiU,  1  Sim.  N.  S. 
196. 

(u)  Broum  v.  Bamford,  1  Phil. 
620 ;  Moore  y.  Moore^  1  CoU.  54 ; 
Harrop  y  Howard,  3  Hare,  624 ; 
Harnett  y.  Ma&lougail,  8  Beay. 
187;  Field  y.  Ei>an$,  15  Rim. 
375;  Baker  y.  Bradley,  7  De 
Oex,  M.  &  G.  597 ;  Goulder  y. 
Camm,  1  De  Gex,  F.  &  J.  146. 
See  SUigdon  y.  Lee,  1891, 1  Q.  B. 
G61. 


(x)  See  Re  Ourrey,  32  Ob.  D. 
861;  Re  Grey'e  SeUiements,  34 
Oh.  D.  85,  712. 

(y)  See  Re  EfWs  TrufU,  L.  R. 
17  Eq.  409;  JBd  Ortmghton'e 
Trmte,  8  Gh.  D.  460 ;  i26  ClarJee^i 
Trusts,  21  Ch.  D.  748 ;  Re  Bourn, 
anaOoran  y.  King,  27  Gh.  D. 
411 ;  iZe  7Vppett«  and  Newbotdd^e 
Contract,  87  Gh.  D.  414.  As  to 
the  effect  of  a  restraint  on  antici- 
pation attached  to  a  gift  of  real 
estate  of  inheritance,  see  BaggoU 
y.  Meux,  1  Ph.  627. 

(s)  Stat  44  &  45  Viet.  o.  41, 
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Court  to  be  for  her  benefit,  obtain  an  order  of  the  Court 
enabling  her  to  deal  with  any  property  of  hers,  notwith- 
standing that  she  be  restrained  from  anticipation. 

By  the  common  law,  a  married  woman  was,  as  a  Contract  by 
general  rule,  incapable  of  binding  herself  by  contract,  ™^*^ 
and  any  contract,  which  she  purported  to  make,  was 
void  as  against  her  (a).     In  equity,  however,  a  married 
woman  had  power  to  bind  any  separate  estate  ((),  to 
which  she  was  entitled  without  restraint  on  anticipation^  General 
by  any  general  pecuniary  engagements  made  by  her  bin<^^^°** 
with  reference  to  such  separate  estate.  And  satisfaction  separate 
of  any  such  engagement  could  be  enforced  in  a  Court 
of  Equity  out  of  any  separate  estate,  to  which  she  was 
entitled,  without  restraint  on  anticipation,  at  the  time 
when  she  entered  into  the  engagement  (e). 

In  addition  to  trusts  for  separate  use,  powers  of  Powen. 
appointment  might,  as  we  have  seen(d),  be  given  to 
married  women  independently  of  their  husbands,  by 
means  of  which  they  might  be  enabled  to  dispose  of 
property  without  their  husband's  concurrence ;  and  any 
appointment  under  a  general  power  might  be  made  by 
a  married  woman  in  favour  of  her  husband,  as  well  as 
of  any  other  person. 

In  modem  times  the  inconvenience  of  the  common  Marriage 
law  rules  respecting  the  property  of  married  women  was  ®™®°  *' 
obviated  in  practice,  amongst  well-to-do  people,  by  the 
custom  of  making  a  settlement  in  contemplation  of 
marriage.  Such  settlements  were  made  possible  by 
the  modem  rules  of  equity  before  referred  to  (e),  which 
enabled  interests  for  life  and  in  remainder  to  be  created 

8.39;  9oeSePoUartr$8eWement,  ing  Btatates,  393,  394,  395,  414, 

1896,  2  Gh.  552;    Be  BlundeU,  and  the  oases  there  cited;   Be 

1901,  2  Gh.  221.  Lady  HaiUng$,  35  Gh.  D.  91. 

(a)  Ante,  p.  159.  (d)  Ante,  p.  368. 

(b)  See  ante,  p.  501.  (e)  Ante,  pp.  359—360,  501. 
(o)  See  WUliams'  Gonveyanc- 
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in  any  personal  estate  placed  in  the  hands  of  trustees, 
and  which  enforced  trusts  for  the  separate  use  of  mar- 
ried women.  When  personal  property  was  settled  on 
the  part  of  an  intended  wife  previous  to  her  marriage, 
it  was  generally  transferred  to  trustees,  upon  trust  for 
investment  and  to  pay  the  income  of  the  invested  funds 
for  her  separate  use  during  the  coverture,  without  power 
of  anticipation  (/).  A  provision  was  thus  secured  for 
her  which  was  inalienable  by  any  act  or  engagement 
either  of  her  husband  or  herself;  except,  since  the 
Conveyancing  Act  of  1881,  with  the  approbation  of  the 
Court  (y).  After  the  determination  of  the  coverture, 
the  income  of  the  settled  funds  was  usually  given  in 
trust  for  the  survivor  of  the  husband  and  wife  for  life. 
After  the  death  of  the  survivor,  the  capital  and  income 
of  the  trust  funds  were  given  in  trust  for  the  children 
or  issue  ot  the  marriage  in  such  shares  as  the  parents, 
or  the  survivor  of  them,  should  appoint  (A),  and  in 
default  of  appointment  for  the  children  in  equal  shares, 
as  to  sons  on  their  attaining  the  age  of  twenty-one,  as 
to  daughters  on  their  attaining  that  e^  or  marrying 
under  it  (i).  In  default  of  the  children  of  the  marriage, 
any  personalty  settled  on  the  part  of  an  intended  wife 
was  commonly  given  in  trust  for  her  absolutely,  if  she 
should  survive  her  husband,  but  if  he  should  survive 
her,  then  upon  trust  for  such  purposes  as  she  should 
by  will  appoint  (A;),  and  in  default  of  appointment  for 
her  next  of  kin,  so  as  to  exclude  her  husband  from 
succeeding  to  the  whole  of  the  -settled  funds  as  her 
administrator  (I).  And  the  event  of  the  acquisition  by 
the  wife  of  further  property  during  the  marriage  was 
frequently  provided  for  by  an  agreement  for  the  settle- 
ment of  such  property  upon  the  same  trusts  (w).  In 
most  marriage  settlements  of    personalty    a   certain 

(/)  AtUe,  pp.  502-505.  (k)  Ante,  p.  368. 

(a)  Ante,  p.  505.  (Z)  Ante,  p.  480. 

(A)  AfUe,  pp.  868—377.  (m)  AtUe,  p.  891. 
(0  AnU,  p.  376. 


OF  TUB  MUTUAL  RIGHTS  OF  HUSBAND  AND   WIFE.  507 

amount  of  property  was  settled  on  the  part  of  the 
intended  husband  as  well  of  the  intended  wife.  In 
such  cases  the  property  settled  on  the  husband's  part 
was  most  jBrequently  limited  in  trust  for  himself  for 
life,  then  for  his  wife  for  her  life,  if  she  should  survive 
him,  with  remainder  to  the  children  as  in  the  case  of 
property  settled  by  a  wife.  But  in  default  of  children, 
it  was  the  practice  to  limit  any  property  settled  by  the 
husband  in  trust  for  himself  absolutely,  whether  he 
survived  his  wife  or  not;  for  it  was  not  considered 
necessary  to  exclude  the  wife  from  her  widow's  share 
in  his  personalty  in  case  he  should  die  in  her  lifetime 
intestate  and  without  children.  And  as  the  widow's 
share  upon  intestacy  was  the  only  interest  given  bylaw 
to  a  wife  in  her  husband's  personalty  (n),  there  was  no 
reason  for  any  agreement  for  the  settlement  of  property 
to  be  afterwards  acquired  by  the  husband;  and  such 
agreements  were  quite  uncommon  (o).  Here  it  may  be 
noted  that,  although  the  Married  Women's  Property 
Act,  1882,  has  made  great  changes  in  the  law  of  hus- 
band and  wife,  it  has  had  little  or  no  effect  upon  the 
custom  of  making  settlements  before  marriage.  And 
the  trusts,  upon  which  it  is  usual  so  to  settle  property, 
are  substantially  the  same  as  were  in  use  before  the 
Act.  A  form  of  marriage  settlement  of  personalty,  con- 
taining the  usual  clauses,  is  inserted  in  the  Appendix ; 
and  if  the  reader  will  peruse  this,  he  will  see  how  such 
settlements  are  now  carried  out  in  practice. 

Under  the  Infant  Settlements  Act,  1855  (^),  every  Infant'a 
infant  not  under  twenty,  if  a  male,  and  not   under  JJ^tlSniwits. 
seventeen  if  a  female,  was  enabled  to  make  a  binding 

(n)  Ante,  p.  489.  (p)  Btat.  18  &  19  Viol.  c.  43, 

(o)   Ante,  p.  S94.    Ab   to   the  extended  to  the  Ourt  of  Chancery 

trusts  usual  in  settlements  of  per-  in  Ireland  by  23  &  24  Yiot.  c.  88. 

Bonalty,8ee  Davidson,  Free.  Cony.,  Bee  Be  DaiUm,  6  De  G.,  M.  &  O. 

iii.pp.68— 220,3rded.;  Williams  201;  Seaion  v.  Beaton,  13  App. 

on  Settlements,  123—169.  Cas.  61 ;  2  Wms.  Y.  ft  P.  791. 
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settlement,  upon  marriage,  of  his  or  her  property, 
whether  real  or  personal,  provided  the  sanction  of  the 
Court  of  Ghancerj  were  obtained.  This  sanction  must 
now  be  given  by  the  Chancery  Division  of  the  High 
Court  (2).  Apart  from  the  provisions  of  this  Act,  a 
marriage  settlement  made  by  an  infant  is,  as  a  rule, 
voidable  at  his  or  her  option  within  a  reasonable  time 
after  coming  of  age(r).  But  in  consequence  of  the 
common  law,  which  made  an  absolute  gift  to  the 
husband  of  his  wife's  choses  in  possession  («),  when 
the  intended  wife  only  was  an  infant,  a  settlement 
made  by  her  and  her  intended  husband  of  her  personal 
estate  in  possession  was  valid.  For  the  settlement 
in  such  a  case  was  in  fact  not  made  by  the  wife,  but 
by  the  husband,  who,  being  adult,  was  bound  by  its 
provisions  to  the  extent  of  the  interest,  which  he  would 
have  taken  had  no  settlement  been  made(0«  ^^^  ^® 
same  reason  a  settlement  executed  by  a  female  infant 
and  her  intended  husband  of  her  choses  in  action,  or 
her  personalty  to  be  afterwards  acquired,  could  not  be 
avoided  by  her  with  respect  to  such  choses  in  action  or 
personalty  as  fell  into  possession  during  the  coverture  (i^) : 
but  she  might  avoid  such  a  settlement  after  the 
coverture  had  come  to  an  end,  with  regard  to  her 
choses  in  action,  which  had  not  been  reduced  into 
possession  (t?).  When  a  female  infant  has  covenanted 
to  settle  any  property,  which  she  may  acquire  after 
marriage,  it  is  within  her  own  choice  either  to  confirm 
or  avoid  the  settlement  with  regard  to  any  separate 
estate  (x)  or  property  which  she  may  aft^erwards  acquire ; 
and  if  she  take  no  steps  to  avoid  the  covenant  within 
a  reasonable  time  after  attaining  her  majority,  it  will 

.  (9)  Ante,  p.  146.  (v)  See  ante,  pp.  492— i98. 

(r)  AnU,  pp.  95, 158 ;  2  Wms.  (f )  EUidon  y.  Elwm,  13  8im. 

v.  &  P.  785, 786,  and  n.  (n).  .%9 ;   Le   VatBeur  v.  ScraUon  14 

(«)  Ante,  p.  490.   •  Sim.  116. 

(0  Trollope  v.  Linton,  I  S.  &  S.  (x)  Ante,  p.  501. 
477,485;  24  B.  K.  211. 
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remain  binding  on  her.  But  if  she  elect  to  avoid  her 
contract,  any  beneficial  interest  given  to  her  by  the 
settlement  in  any  other  property,  except  such  as  she  is 
restrained  from  anticipating  (^),  is  liable  in  equity  to  be 
impounded  to  compensate  any  other  persons  entitled 
under  the  settlement,  who  would  suffer  damage  by  her 
avoidance  of  her  covenant  (2;). 

Although  the  rules  of  equity,  which  secured  to  mar-  Married 
ried  women  the  enjoyment  of  their  separate  estate  (a),  ^^^^7 
afforded  a  substantial  protection  against  the  rigour  of  Act,  1870. 
the  common  law,  their  aid  could  not  be  invoked  unless 
a  trust  for  the  separate  use  of  a  wife  had  been  created. 
And  such  trusts  could  only  arise  by  the  express  declara- 
tion either  of  the  husband  or  of  the  parties,  from  whom 
the  wife  derived  her  title  to  any  property.  But  by  the 
Married  Women's  Property  Act,  1870  (b),  certain  par- 
ticular kinds  of  property  were  declared  to  belong  to 
married  women  for  their  separate  use,  independently 
of  the  existence  of  any  express  trust  for  that  purpose. 
There  were  (1)  the  wages  and  earnings  of  any  married 
woman  acquired  or  gained  by  her  after  the  passing 
of  the  Act  in  any  employment,  occupation,  or  trade, 
in  which  she  was  engaged  or  which  she  carried  on 
separately  from  her  husband,  and  any  money  or  pro- 
perty so  acquired  by  her  through  the  exercise  of  any 

(y)  Bee  Be  Vardon^$  TriM^s,  81  oovenant   at  oommon   law,  and 

Gb.  D.  275;   Haynet  ▼.  Fotter,  not  as  her  separate  estate,  and 

1901, 1  Ob.  361.  altbongb  there   be  no  question 

(f)  See  Smith  y.  Lueat,  18  Gh.  of   her   election    between    that 

D.  531 ;  Wilder  y.  Pt^,  22  Gb.  property    and     otber     property 

D.  263;   HanUUon  v.  HamHUmj  given  to  her  by  the  settlement; 

1892,  1  Ob.    866;    Edwarde   y.  Re  Eodeoiiy  lS9i,  2  Gh.  421,   Bat 

Carter,  1S93,  A.  0.960;  VidUny.  the  writer  has  endeayonred   to 

O^Hagan,  1900,  2  Gh.  87,  96—98,  show  elsewhere  that  this  decision 

100.    It  has  also  been  held  that  was  giyen  on  erroneons  principles ; 

a  female  infant  entering  into  snob  see  2  Wms.  Y.  &  P.  849, 850  and 

a  ooyenant  may  elect,  on  attain-  a.  (p). 

ing  foil  age,  to  oonflnn  or  avoid  (a)  Ante,  pp.  501—505. 

it,  although  she  be  then  nnder  (ft)  Stat  88  ft  84  Vict.  c.  93, 

coverture  and  be  entitled  to  the  passed  9th  Aug.,  1870. 
property   to  be   bound   by   the 
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literarj,  artistic,  or  scientific  skill,  and  all  investments 
of  the  same(e);  (2)  any  personal  estate,  to  which  any 
woman  married  after  the  passing  of  the  Act^  should 
become  entitled  during  her  marriage  as  one  of  the 
next  of  kin  of  an  intestate;  (3)  any  sum  of  money, 
not  exceeding  200/.,  to  which  any  woman  married  after 
the  passing  of  the  Act  should  become  entitled  daring 
her  marriage  under  any  deed  or  will(rf);  (4)  the  rents 
and  profits  of  any  freehold,  copyhold,  or  customaryhold 
property,  which  should  descend  upon  any  woman  mar- 
ried after  the  passing  of  the  Act  as  heiress  or  co-heiress 
of  an  intestate  (e).  In  the  last  three  cases,  however, 
the  property  was  only  to  belong  to  the  wife  for  her 
separate  use  subject  and  without  prejudice  to  the  trusts 
of  any  settlement  afiTecting  the  same  (/)•  (5)  Any 
deposit  or  annuity  made  or  granted  after  the  Act^ 
under  the  Savings  Banks  and  Post  Office  Savings 
Banks  Acts,  in  the  name  of  a  married  woman  or  of 
a  woman  who  afterwards  married  (^).  The  Act  also 
gave  to  any  married  woman,  or  any  woman  about  to  be 
married,  the  right  to  have  any  sum  not  less  than  20/., 
forming  part  of  the  public  stocks  or  fimds,  to  which 
she  was  entitled,  made  to  stand  in  her  name  or  intended 
name  as  a  married  woman  entitled  to  her  separate 
use  (h) ;  and  the  right  to  have  any  fully  paid-up  shares^ 
or  any  debenture  or  debenture  stock,  or  any  stock  of 
any  incorporated  or  joint  stock  company,  to  the  holding 
of  which  no  liability  was  attached,  and  to  which  she 
was  entitled,  registered  in  her  name,  or  intended  name, 
as  a  married  woman  entitled  to  her  separate  U8e(t); 

(0)  Sect   1 ;    866  Athworth  y.  (g)  Sect.  2. 

Otffram,  5  Ch.D.  923;  Be  Poole' 9  (%)  Sect  3;    see  JBa  BuOhCe 

Ettate,  6  Oh.  D.  789;  Lovdl  y.  TrueU,  19  W.  R.  241;  Hinoard 

NewUm,  4  G.  P.  D.  7.  ▼.  Bank  of  England,  L.  R.   19 

id)  Sect.  7;    Bee  Howard  ▼.  £q.  295.    And  see  atate.  40  ft  41 

Bafik  of  England,  L.  R.  19  Eq.  Vict.  o.  51,  s.  19 ;  42  ft  43  Vict 

295 ;  i^^  Voei,  18  Oh.  D.  504.  c.  43,  8. 10. 

(0)  Sect.  8 ;  8ee  WiUiams,  R.  P.  (t)  Sect.  4 ;  Bee  i^.  ▼.  Carnatic 

809  and  n.  (p),  20th  ed.  Bail  Co,,  L.  R.  8  Q.  B.  299. 

(/)  See  sects.  7  and  8. 
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and  the  right  to  have  any  share,  benefit,  debenture, 
right  or  claim  whatsoever  in,  to  or  upon  the  funds  of 
any  industrial  and  provident  society,  friendly  society, 
benefit  building  society,  or  loan  society,  duly  registered, 
certified  or  enrolled  under  the  Acts  relating  to  such 
societies  respectively,  to  the  holding  of  which  share, 
benefit,  or  debenture  no  liability  was  attached,  and  to 
which  she  was  entitled,  entered  in  the  books  of  the 
society  in  her  name,  or  intended  name,  as  a  married 
woman  entitled  to  her  separate  use  (A;).    And  it  was 
declared  that  any  property  so  made  to  stand,  registered, 
or  entered  as  aforesaid,  should  be  deemed  to  be  the 
separate  property  of  such  woman,  and  should  be  trans- 
ferable, and  the  dividends  and  profits  thereof  payable  as 
if  she  were  an  unmarried  woman  (l).    The  Act  further 
gave  to  a  married  woman  the  right  to  maintain  an 
action  in  her  own  name  for  the  recovery  of  any  wages, 
earnings,  money,  and  property  by  the  Act  declared  to 
be  her  separate  property,  or  of  any  property  belonging 
to  her  before  marris^,  and  which  her  husband  should, 
by  writing  under  his  hand,  have  agreed  with  her  should 
belong  to  her  after  her  mcmdage  as  her  separate  pro- 
perty ;  and  gave  to  her  the  same  remedies,  both  civil 
and  criminal,  in  her  own  name,  for  the  protection  and 
security  of  such  property,  as  if   the  same   belonged 
to  her  as  an   unmarried  woman  (m).      But   it    was 
held    that  this   Act  did    not  confer   on    a    married 
woman  any  general  capacity  to  bind  herself  by  con- 
tract,   or    to    hold    property,    independently   of   her 
husband,  at  law  (n).    The  Act  rendered  a  wife,  having 
separate  property,  liable  to  an  order  of  justices  for 
the  maintenance  of  her  husband,  if  he  became  charge- 
able to  any  union  or  parish  (0);  and  subjected  her  to 

(h)  Sect.  5.  England,  L.  B.  19  £q.  295,  800, 

(Z)  Sects.  8—5.  801. 

(m)  Seot.  11 ;  Bee  Summen  v.  (n)  See  Williams*  Conyevanc- 

OUy  Bank,  L.  B.  9  C.  P.  580;  ing  Statutes,  877— 882. 

Jessel,  M.B.,  Uoward  y.  Bank  of  (o)  Sect  13. 
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the  same  liability  as  a  widow  for  the  maintenance  of 
her  children  (p). 

Liabilitiet  of  The  same  Act  provided  that  a  husband  should  not  by 
underMarried  reason  of  any  marriage  which  should  take  place  after 
y^^^^  the  Act  had  come  into  operation,  be  liable  for  the  debts 
Aote,  1870  of  his  wife  contracted  before  marriage  (q),  but  the  wife 
an  1874.  ghould  be  liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  should  be  liable  to 
satisfy  such  debts  as  if  she  had  continued  unmarried  (r). 
This  provision  was,  however,  repealed  by  an  Act  of 
1874,  so  far  as  it  removed  a  husband's  liability  for  his 
wife*s  ante-nuptial  debts,  and  as  respects  marriages 
which  should  take  place  after  the  passing  of  that  Act ; 
and  it  was  enacted  that  a  husband  and  wife  married 
after  the  passing  of  that  Act  might  be  jointly  sued  for 
any  such  debt  (s).  B  ut  the  liability  of  the  husband  in  any 
such  action  and  in  any  action  brought  for  damages  sus- 
tained by  reason  of  any  tort  committed  by  the  wife  before 
marriage,  or  by  reason  of  the  breach  of  any  contract  made 
by  the  wife  before  marriage  (t),  was  limited  to  the  value 
of  his  interest  in  any  property  which  he  had  acquired  in 
right  of  his  wife  at  common  law  or  from  her  by  settle- 
ment in  contemplation  of  the  marriage,  and  of  any 
property,  real  or  personal,  which  the  wife  in  contempla- 
tion of  marriage  should,  with  the  husband's  consent, 
have  transferred  to  any  person  with  the  view  of  defeat- 
ing or  delaying  her  existing  creditors  (t*).  The  above 
mentioned  Acts  of  1870  and  1874  were  repealed  by  the 

(p)  Sect.  14.  B.  1,  passed  30th  July,  1874;  see 

(5)  See  aniey  p.  490.  De  Qreuehy  v.  With,  4  C.  P.  D. 

(r)  Stat  83  £  84  Viot.  o.  93,  862;    Mattkewi   v.     Wkiitl*,    13 

B.    12;    gee   Sanger   y.    Sanger,  Ch.  D.  811 ;  William  Y,  Mereier, 

L.  B.  11  Eq.  470.;  London  and  10    App.    Gas.    1;    Doume    ▼. 

Provincial    Jiank    t.    Boyle,    7  Fletcher,  21  Q.  B.  J>.  11 ;  Ax/ord 


Q.  B.  D.  887;   Mereier  y.  Wil-      y.  Beid,  22  Q.  B.  D.  548. 
lamsy  9  Q.  B.  D.  337;  10  App.  '     ~  "^     ' 

)aB,  1;  WlUiams*  OonyeyanoiDg 
Itatiite8,436. 
(0  Stat  87  &  88  Yioi.  o.  50, 


liamsy  9  Q.  B.  D.  337 ;  10  App.         (1)  See  ante,  pp.  499, 500. 
Gas.  1;  WlUiams*  OonyeyanoiDg         (u)  See  sects.  2 — 5;    Fear  y. 
Statutes,  436.  Coitle,  8  Q.  B.  D.  380. 
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Married  Women's  Property  Act,  1882,  but  without 
prejudice  to  any  act  done  or  right  acquired  while  either 
of  the  repealed  Acts  was  in  force ;  and  the  liability  of 
husbands  married  before  the  1st  of  January,  1883,  in 
respect  of  their  wives'  ante-nuptial  contracts  and  torts 
is  not  affected  by  such  repeal  (x). 

The  Married  Women's  Property  Act,  1882  (y),  came  Mamod 
into  operation  on  the  1st  of  January,  1883  (z),  and  Prop^y 
unlike  the  Act  of  1870,  completely  changed  the  capacity  ^^  i®^- 
of  married  women  with  respect  to  property.  By  this 
Act  (a),  a  married  woman  is  capable  of  acquiring,  hold- 
ing, and  disposing  by  will  or  otherwise  of  any  real  or 
personal  property  (6)  in  the  same  manner  as  if  she  were 
a  feme  sole,  without  the  intervention  of  any  trustee. 
Every  woman,  who  marries  after  the  commencement 
of  the  Act,  is  entitled  to  hold  and  dispose  of,  as  her 
separate  property,  all  real  and  personal  property  which 
shall  belong  to  her  at  the  time  of  marriage,  or  shall 
be  acquired  by  or  devolve  upon  her  after  marriage  (c). 
Every  woman  married  before  the  commencement  of 
the  Act  is  entitled  to  hold  and  dispose  of,  as  her 
separate  property,  all  real  and  personal  property,  to 
vrhich  her  title  shall  accrue  after  the  commencement 
of  the  AGt(d).  The  general  effect  of  these  provisions 
is  to  invest  married  women  with  a  special  capacity 
of  acquiring  and  exercising  legal  rights  of  ownership, 
apart  from  their  husbands  (e),  in  respect  of  any  property, 
which  becomes  their  separate  property  by  virtue  of  the 
Act(/);  and  to  deprive  a  husband  of  all  his  common 

(»)  See  Stat   45  &  46  Viot.  a.  24. 

o.  75,  88.  14,  22 :  Williams*  Oon-  (e)  Sect  2. 

yeyanoing  Statutes,  422-444, 449.  (d)  Sect  5.    Beyersionary  in. 

(y)  Stat  45  &  46  Viot  c.  75,  terests  given  to  wives  before  the 

amended  by  56  &  57  Viot.  o.  68.  Aot  bat  falling  into  possession 

(f)  Stat  45  &  46  Vict  o.  75,  after  the  Aot  are  not  their  separate 

B.  25.  property ;   Beid  y.  BM,  31  Ch. 

(a)  Stat  45  &  46  Vict.  o.  75,  D.  402. 

B.  1,  snb-s.  1.  (e)  Cf.aii(e,pp.489,490,496,497. 

(6)  Indading  things  in  action;  (/}  Bee  iU  Friee,  28  Gh.  D^ 

W.P.P.  33 
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law  marital  ligjita  (g)  in  respeot  of  any  personal  property, 
which  so  becomes  his  wife's  separate  property,  except 
only  the  right  of  administering  and  succeeding  to  her 
effects,  in  case  she  die  intestate  in  his  lifetime  (A).  It 
is,  however,  provided  (t)  that  nothing  in  the  Act  con- 
tained shall  interfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  made  or  to  be  viade,  whether 
before  or  after  marriage,  respecting  the  property  of  any 
married  woman :  and  the  construction  placed  upon  this 
proviso  is  that  such  settlements  are  to  have  the  same 
effect  as  if  the  Act  had  never  passed.  Thus,  as  we 
have  seen(y},  it  has  been  held  that  a  covenant  by  a 
husband  alone  contained  in  a  settlement  made  before 
the  Act  to  settle  his  wife's  after-acquired  property 
will  bind  personal  property,  to  which  she  may  after 
the  Act  become  entitled  as  her  separate  property,  if  not 
expressly  given  for  her  separate  use.  And  it  has  even 
been  held  that  an  ante-nuptial  settlement  made  after 
the  Act  by  an  intended  husband  and  infant  wife  of  her 
personal  estate  in  possession  or  in  action  is  to  have  the 
same  effect  as  it  would  have  had  at  common  law  (k\ 
and  is  therefore  completely  binding  on  the  wife  as 
regards  her  choses  in  possession  (Q,  and  with  respect  to 
such  of  her  things  in  action  as  fall  into  possession  during 
the  coverture  (m).     But  estates  or  interests  directly 

709;    Be  Ouno,  43  Gh.  D.  12;  death,  whether  ahe  had  or  had 

deoiding  that  a  will  made  by  a  not  any  separate  property  at  the 

wife  during  oo?ertare  of  her  sepa-  time  of  making  it,  and  need  not 

rate  property  was  not  effeotnal  by  be  re-exeonted  after  her  hnsband's 

▼irtne  of  the  Act  to  pass  property  death;   JU    Wylie,  1895,  2  Ch. 

acquired  by  her  after  her  hus-  116.    And    see    Be    Davenportt 

band's   death.    These   decisions  1895, 1  Ch.  861. 

foUowed  the  law  laid  down  before  (g)  Anie,  pp.  490 — 5O0. 

the  Act  in  the  case  of  wills  made  (A)  Ante,  pp.  480,  493,  502. 

by  wives  of  their  separate  estate  (0  Stat  45  &  46  Vict  a  75, 

and  not  re-ezeoated  after  their  s.  19. 

husband's    death ;     WiUoek    y.  (/)  Ante,  p.  393. 

Noble,  L.  R.  7  H.  L.  580.  But  now,  {k)  Ante,  p.  508. 

by  the  effect  of  stat.  56  &  57  Vict.  (Z)  StewM  y.  Trevor-Qarriek, 

o.  &S,  s.  3,  the  will  of  a  married  1893,  2  Oh.  307. 

woman  made  doriog  coverture  is  (m)  Bueldand     y.     Bneklandf 

to  take  effect  as  if  it  had  been  1900,  2  Ob.  534. 

executed  immediately  before  b^r 
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limited  to  a  wife  in  a  settlement  made  after  the  Act 
become  her  separate  property ;  and  there  is  no  need  to 
limit  them  to  her  separate  use  (n). 

The  Act  of  1882  (o)  is  not  to  interfere  with  or  render  Bcstraint  on 
inoperative  any  restriction  against  anticipation  attached,  ^^  ^^^  ^^^' 
or  to  be  thereafter  attached  to  the  enjoyment  of  any 
property  or  income  by  a  married  woman.  A  restraint 
on  anticipation  may  therefore  still  be  annexed  to  a  gift 
or  limitation  in  favour  of  a  married  woman  of  the 
capital  or  income  of  any  property,  and  will  have  the 
like  effect  as  under  the  previous  law  (p).  But  when  it  is 
intended  to  restrain  a  married  woman  from  alienating 
any  property  so  given  to  her,  the  carpus  or  capital 
thereof  should  be  vested  in  trustees,  who  should  be 
directed  to  pay  her  the  income  only,  and  power  to 
anticipate  the  payment  of  either  capital  or  income 
should  be  expressly  withheld  from  her.  For  if  a  married 
woman  were  to  be  invested  with  the  whole  legal  owner* 
ship  of  any  property,  of  which  she  was  restrained 
from  anticipating  the  income,  she  might  be  enabled  to 
dispose  of  her  legal  ownership  to  a  purchaser  without 
disclosing  the  existence  of  the  restraint;  and  as  the 
restraint  on  wives'  alienation  is  a  provision  of  equity 
and  not  of  law(;),  it  appears  that,  if  a  purchaser 
for  value  were  to  obtain  the  legal  ownership  of  the 
property  in  good  faith  without  notice  of  the  restraint, 
he  would  be  entitled  to  retain  it(r). 

By  the  Act  of  1882,  all  deposits  in  any  post  office  or  As  to  the 
other  savings  bank,  or  in  any  other  bank,  all  annuities  JJarrSd^^* 
granted  by  the  Commissioners  for  the  Seduction  of  the  woman  in 

National  Debt  or  by  any  other  person,  and  all  sums  banfa,  annui- 
ties, stocks, 

(n)  Be   Luadey,  1896,  2  Ch.  2sy,  1896,  2  Gh.  eOO ;  Bft  WhMUf'9  andsliaras. 

690.  Setaemeni,  1899,  2  Oh.  717. 

(o)  Stat.  45  &  46  Vict.  o.  75,  (g)  Ante,  p.  503. 

s.  19.  (r)  See  ante,  p.  26, 

(p)  Ante,p.5^;  BeeBeLunh 

33-2 
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forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  in  the  books  of  the 
Grovemor  and  Company  of  the  Bank  of  England,  or  of 
any  other  bank,  which  at  the  commencement  of  the 
Act  were  standing  in  the  sole  name  of  a  married  woman, 
and  all  shares,  stock,  debentures,  debenture  stock,  or 
other  interests  of  or  in  any  corporation,  company,  or 
public  body,  municipal,  commercial,  or  otherwise,  or  of 
or  in  any  industrial,  provident,  friendly,  benefit,  building, 
or  loan  society,  which  at  the  commencement  of  the  Act 
were  standing  in  her  name(s),  are  to  be  deemed,  unless 
and  until  the  contrary  be  shown,  to  be  the  separate 
property  of  such  married  woman  (t).  Any  similar  pro- 
perty which  after  the  commencement  of  the  Act  shall 
be  allotted  to  or  made  to  stand  in  the  sole  name  of 
any  married  woman  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  her  separate  property  in 
respect  of  which,  so  far  as  any  liability  may  be  incident 
thereto,  her  separate  estate  shall  alone  be  liable.  But 
nothing  in  the  Act  shall  require  or  authorise  any 
corporation  or  joint  stock  company  to  admit  any 
married  woman  to  be  a  holder  of  any  shares  or  stock 
therein  to  which  any  liability  may  be  incident,  contrary 
to  the  provisions  of  any  Act  of  Parliament,  charter, 
bye-law,  articles  of  association,  or  deed  of  settlement 
inTettmenu  regulating  such  corporation  or  company  (it).  like  pro- 
of married™^"  visious  are  made  with  respect  to  any  similar  property  at 
women  and  the  commencement  of  the  Act,  or  afterwards  standing 
*"'  or  made  to  stand  in  the  name  of  any  married  woman 

jointly  with  any  persons  or  person  other  than  her  hus- 
HuBband  need  hsLiid  (v).  And  it  shall  not  be  necessary  for  the  husband 
toouifor  ^  ^^  ^^^  married  woman,  in  respect  of  her  interest,  to 
join  in  the  transfer  of  any  such  property  as  aforesaid, 
standing  in  her  name  either  solely  or  jointly  with  any 
other  person  or  persons  not  being  her  husband  (x). 

(0  See  anUy  pp.  510,  511.  (t)  Stat  45  &  46  Viot.  o.  75,  b.  6. 

(tt)  dect.  7.  (v)  Sect  a  (x)  Sect.  9. 
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By  the  same  Act,  a  married  woman  shall  be  capable  Gontraoia  by, 
of  entering  into  and  rendering  herself  liable  in  respect  aga?Mt,  Md 
of  and  to  the  extent  of  her  separate  property  on  any  liatil^oa  of 
contract,  and  of  suing  and  being  sued,  either  in  contract  women, 
or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a 
ftmt  sole,  and  her  husband  need  not  be  joined  with  her 
as  plaintiff  or  defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding  brought  by  or  taken 
against  her ;  and  any  damages  or  costs  recovered  by  her 
in  any  such  action  or  proceeding  shall  be  her  separate 
property ;  and  any  damages  or  costs  recovered  against 
her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise  (y). 
According  to  the  judicial  construction  of  this  enactment, 
a  married  woman  is  not  thereby  enabled  to  render 
herself  liable  on  any  contract  otherwise  than  in  respect 
and  to  the  extent  of  her  separate  property  («).  Conse- 
quently, although  a  breach  of  a  wife's  contract  to  pay 
money  or  a  judgment  against  her  for  breach  of  her 
contract  made  under  the  Act  will  result  in  a  debt  (a) 
due  from  her  (6),  she  does  not  incur  thereby  the  same 
personal  liability  to  pay  as  is  incumbent  on  an  indebted 
man  or  single  woman  (c).  She  cannot  therefore  be  im- 
prisoned under  the  Debtors  Act,  1869(d),  for  failure 
to  satisfy  any  such  judgment  (c).  Nor  is  she  liable 
to  be  made  bankrupt  by  reason  of  any  such  debt  or 
judgment  (/);  except  by  special  provision  of  the  Act, 
in  the  case  of  her  carrying  on  a  trade  separately  from 

(y)  Sect  1,  Bab-a.  2.    See  as  «m,  1892,  1   Q.  B.  118 ;  Lady 

to  torts  against  a  wife :  Wddon  Ayles/ord  v.  Cheat  Wetiem  By, 

V.    WinOmio,  13  Q.  B.  D.  784;  C5.,  1892,  2  Q.  B.  626. 

Wddon  V.  De  Bathe,  14  Q.  B.  D.  (0)  Be  Twndmlly  1900,  1  Ch. 

839;  Lowe  y.   Foqh,  15  Q.  B.  D.  180, 184. 

667.  (<0  AnU,  pp.  20^-208. 

(c)  SooU  y.  MorUy,  20  Q.  B.  D.  (e)  SeoU  y.  MorUty,  20  Q.  B.  D. 

120.  120. 

(a)  ArUe^yp,  80, 147, 193.  (/)  i^  (JarcKnar,  20  Q.  B.  D. 

(6)  See  Holihy  y.  Hodgwa,  24:  249 ;  not  even  after  the  ooyertare 

Q.  B.  D.  103;  Jay  y.  BMnton,  lias  ceased;  Be  HeweU,  1895,  1 

25  Q.  B,  D.  467 ;  PeUon  y.  /forrt-  Q.  B.  328. 
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her  husband  (^).  Under  such  a  judgment,  it  has  been 
held,  execution  shall  only  issue  against  the  wife's 
separate  property ;  and  as  the  Act  is  not  to  interfere 
with  any  restriction  against  anticipation  (h),  it  has  been 
held,  by  analogy  to  the  previous  law  respecting  a  wife's 
general  engagements  (t),  that  the  separate  property 
which  can  be  taken  to  satisfy  a  wife's  liability  upon  her 
contract,  must  be  limited  to  that  to  which  she  is 
entitled  without  restraint  on  anticipation  (j).  It  was 
further  held,  that  a  wife  could  not  be  made  liable  under 
the  Act  of  1882  in  respect  of  any  contract,  unless  she 
had  some  separate  property  to  which  she  was  entitled 
without  restraint  on  anticipation,  at  the  time  when  she 
made  the  contract  (k) ;  and  that  a  wife's  contract  was  not 
enforceable  after  the  coverture  had  ended,  i^ainst  any 
property  which  was  not  her  separate  property  during 
the  coverture  (/).  But  in  these  last  respects  the  law 
has  been  altered  by  a  statute  of  1893  (m)  enacting  that 
every  contract  thereafter  entered  into  (n)  by  a  married 
woman,  otherwise  than  as  agent  (o),  shall  be  deemed  to 
be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  whether  she  is  or  is  not  in 
fact  possessed  of  or  entitled  to  any  separate  property  at 
the  time  when  she  enters  into  such  contract ;  and  such 

(g)  AfUe,  p.  242 ;  tee  Re  Hand-  Q.  B.  D.  619 ;  Leak  t.  DrifM, 

ford,  1899, 1  a  B.  566.  24  Q.  B.  D.  98 ;  Peltan  y.  Harn- 

(h)  Ante,  p.  515.  Mm,  1891, 2  Q.  B.  422. 

(0  Anle,  p.  505.  (Z)  Stoffdon   v.    Lee,   1891,   1 

O)  8eoU  V.  MorUy,  nbi  supra;  Q.  B.  661 ;  PeUon  v.  Harritoi^ 
Ptf/toii  Y.  flam'fofi,  1891,  2  Q.  B.  1891,  2  Q.  B.  422;  Softlaw  r. 
422.  It  was  held,  under  the  Act  Wdeh,  1899,  2  Q.  B.  419. 
of  1882,  that  arrears  due  but  un-  (m)  Stat  56  &  57  Vict  c.  63, 
paid  of  inoome,  which  a  wife  s.  1 ;  passed  5th  Dec,  1893,  re- 
was  restrained  from  anticipating,  placing  with  amendments  45  &  46 
might  be  taken  to  satisfy  a  Judg-  Vict,  c  75,  s.  1,  sub-as.  3, 4,  the 
ment  against  her  on  her  contract;  latter  of  which  provided  that  a 
Hood  Bam  t.  Heriotf  1896,  A.  0.  wife's  contract  should  bind  all 
174;  but  not  arrears  of  such  separate  property  which  she 
income  accruing  due  after  the  might  acquire  after  the  contract 
judgment ;  Whiteley  v.  Edwarde,  (n)  See  Be  WheeUfy  1904,  2 
1896,  2  Q.  B.  48;  Boliiho  y.  Ch.  66. 
.  Oidlsif,  1905,  A.  C.  93;  see  twit,  (o)  See  Paquin  y.  Beauelerk, 
p.  619,  n.  (  p).  1906,  A.  0.  148. 

(k)  Palliser    v.     Gumeyy 
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contract  shall  bind  all  separate  property  which  she  may 
at  that  time  or  thereafter  be  possessed  of  or  entitled  to, 
and  shall  also  be  enforceable  by  process  of  law  against 
all  property  which  she  may  thereafter,  while  discovert, 
be  possessed  of  or  entitled  to;  provided  that  these 
amending  enactments  shall  not  render  available  to  satisfy 
any  liability  or  obligation  arising  out  of  such  contract 
any  separate  property  which  at  that  time  or  thereafter 
she  is  restrained  from  anticipating.  It  has  been  held 
that,  by  virtue  of  this  proviso,  where  a  married  woman, 
entitled  to  separate  property  subject  to  a  restraint  on 
anticipation,  has  made  a  contract,  and  judgment  in  an 
action  thereon  has  been  obtained  against  her  after  the 
determination  of  the  coverture,  neither  the  capital  of 
that  property  nor  any  arrears  of  the  income  thereof 
accrued  due  at  the  date  of  the  judgment,  can  be  taken 
or  attached  in  execution  of  the  judgment  (jp).  The  Costs  against 
same  Act  gives  jurisdiction  to  the  Court,  before  which 
any  action  or  proceeding  instituted  by  a  woman,  or  by 
a  next  friend  on  her  behalf  is  pending,  to  order  pay- 
ment of  the  costs  of  the  opposite  party  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and  to 
enforce  such  payment  by  the  appointment  of  a  receiver 
and  the  sale  of  the  property  or  otherwise  as  may  be 
just  (2). 

The  Act  of  1882  also  gives  to  every  married  woman 

(p)  Barnett  v.  Howard,  1900,  strained  from  antioipatlng. 
2  Q.  B.  784;  Brown  ▼.  DimbUhy,  (9)  Stat.  56  &  57  Vict,  a  63, 

1904,    1    K.  B.  28.    The   oon-  s.  2,  amending  the  law  laid  down 

stniction  so  placed  on  the  Act  of  in  JRe  OlanviU,  31  Ch.  D.  532; 

1893  seems  to  alter  the  law  laid  Cox  v.  Benneit,  1891,  1  Ch.  617; 

down  in  Hood  Barr$  y.  Heriot,  but  not  retrospective ;  i^^LumZey, 
ante,  p.  518,  n.  (j\  and  to  pre-     .  1894,3  Oh.  185.    A  counterclaim 

elude  the  satisfaction  of  a  judg-  is  such  a  proceeding ;  Hood  Bam 

ment  obtained  against  a  married  v.  Caiheart,  1895,  1  Q.  B.  873. 

woman  on  her  contract  during  See  Gordon  y.  Gordon^  1904,  P. 

the  coyertnre  out  of  any  arrears  163 ;  Pauley  y.  Pawley,  1905,  1 

accrued   due   or  sayings  made  Ch.  593;   Dretel  y.  ElU$y  1905, 

after  the  date  of  the  contract  of  1  EL  B.  574. 
any  income,  which   she  is  re- 


married 
women. 
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the  same  civil  and  criminal  remedies  against  all  p^r* 
sons,  including  her  husband,  for  the  protection  and 
security  of  her  own  separate  property,  as  if  such  pro- 
perty belonged  to  her  as  dkfevru  8ole(r) :  provided  that» 
except  as  aforesaid,  no  husband  or  wife  shall  be  entitled 
to  sue  the  other  for  a  tort;  and  provided  that  no 
criminal  proceeding  shall  be  taken  by  any  wife  against 
her  husband  by  virtue  of  this  Act  while  they  are  living 
together,  as  to  or  concerning  any  property  claimed  by 
her,  nor  whUe  they  are  living  apart,  as  to  or  con- 
cerning any  act  done  by  the  husband  while  they  were 
living  together,  concerning  property  claimed  by  the  vrife, 
unless  such  property  shall  have  been  wrongfully  taken 
by  the  husband  when  leaving  or  deserting,  or  about  to 
leave  or  desert,  his  wife  (s).  The  Act  makes  a  married 
woman  having  separate  property  liable  to  an  order  of 
justices  in  petty  sessions  for  the  maintenance  of  her 
husband  out  of  such  separate  property,  if  he  becomes 
'  chargeable  to  any  union  or  parish  (t) ;  and  subjects 
her  to  all  such  liability  for  the  maintenance  of  her 
children  and  grandchildren  as  the  husband  is  by  law 
subject  to  (u). 

Wire|8  ante*  By  the  same  Act  (i;)  a  woman  after  her  marriage  shall 
an^lUkbilitiee.  Continue  to  be  liable  in  respect  and  to  the  extent  of  her 
separate  property  for  all  debts  contracted,  and  all  con- 
tracts entered  into  or  wrongs  committed  by  her  before 
her  marriage,  including  any  sums  for  which  she  may 
be  liable  as  a  contributory  either  before  or  after  she  has 
been  placed  on  the  list  of  contributories,  under  and  by 
virtue  of  the  Acts  relating  to  joint  stock  companies; 
and  she  may  be  sued  for  any  such  debt  and  for  any 

(r)  See  Larner  v.  Lamer,  1905,  also  47  Yict.  o.  14. 

2K.  B.539.  (0  Sect.    20;    see   WiUiama* 

(s)  Stat.  45  &  46  Yiot.  o.  75,  Gonyeyaaoinx  Statutes,  448,  449. 

6.    12,   which    made    husbands  («)  Beet.  21 ;   see  ib.,  p.  449, 

and  wives  competent  witnesses  and  n.  (A), 

against  each  otner  in  anv  pio-  (v)  Sect.  18. 
ceeding  thereby  authorised ;  see 
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liability  in  damages  or  otherwise  under  any  such  con- 
tract, or  in  respect  of  any  such  wrong ;  and  all  sums 
recovered  against  her  in  respect  thereof,  or  for  any  costs 
relating  thereto,  shall  be  payable  out  of  her  separate 
property ;  and,  as  between  her  and  her  husband,  unless 
there  be  any  contract  between  them  to  the  contrary, 
her  separate  property  shall  be  deemed  to  be  primarily 
liable  for  all  such  debts,  contracts,  or  wrongs,  and  for 
all  damages  or  costs  recovered  in  respect  thereof :  Pro- 
vided always,  that  nothing  in  this  Act  shall  operate  to 
increase  or  diminish  the  liability  of  any  woman  married 
before  the  commencement  of  this  Act  for  any  such  debt, 
contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate 
property  to  which  she  may  become  entitled  by  virtue 
of  this  Act,  and  to  which  she  would  not  have  been 
entitled  for  her  separate  use  under  the  Acts  thereby 
repealed  or  otherwise,  if  this  Act  had  not  passed.  No 
restriction  against  anticipation  contained  in  any  settle- 
ment or  agreement  for  a  settlement  of  a  woman's  own 
property  since  the  Act  made  or  entered  into  by  her- 
self (w)  shall  have  any  validity  against  debts  contracted 
by  her  before  marriage  (x).  And  no  settlement  or 
agreement  for  a  settlement.shall  have  any  greater  force 
or  validity  against  creditors  of  a  married  woman  than  a 
like  settlement  or  agreement  made  or  entered  into  by  a 
man  would  have  against  his  creditors  (y). 

.  The  Act  of  1882  expressly  empowers  a    married  Married 
woman  who  is  an  executrix,  administratrix  or  trustee,  ^^ntrix 
either  alone  or  jointly,  to  sue  and  be  sued  and  to  <>'*r««iee. 
transfer   any  such  annuity,  deposit,  stock,  shares,  or 
other  property  as  before  mentioned  (z),  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole  (a). 

(ur)  See      BimUngham,     Ac,  (y)  Sect.    19;     see   ante,  pp. 

Society  ▼.  Lane,  1904, 1  K.  B.  35.  895,  396. 

(9)  Sect.  19 ;  Jay  y.  Bobimon,  (s)  Ante,  pp.  515,  516. 

25  Q.   B.  D.  467;   BolnMon  y.  (a)  Sect  18. 
Lyne9, 1894,  2  Q.  B.  577. 
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But  with  regard  to  any  other  property,  of  which  a 
married  woman  is  trustee,  she  can  only  dispoBe  thereof 
in  aocordanoe  with  the  previous  law ;  for  it  is  held,  as 
we  have  seen  (b),  that  the  capacity  given  by  the  Act  to 
wives  to  hold  and  dispose  of  property  at  law  {c)  does  not 
extend  to  property  which  in  equity  they  hold  in  trust. 
A  wife  IB  enabled  by  means  of  the  power  of  contracting 
conferred  by  the  Act  (d)  to  accept  any  trust  cm:  the  ofiEioe 
of  executrix  or  administratrix  without  her  husband's 
consent  or  concurrence  (e) ;  and  the  provisions  of  the 
Act  as  to  wives'  liabilities  extend  to  all  liabilities  by 
reason  of  any  breach  of  trust  or  devastavit  (/)  committed 
by  any  wife  either  before  or  after  her  marriage ;  and 
her  husband  shall  not  be  subject  to  such  liabilities 
unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration  (jj), 

Sn«^"^*o  If  a  wife  should  bequeath  her  separate  personal 
oD  her  death,  property  by  will  (A),  her  executor  will  take  it  subject 
to  all  such  liabilities  as  she  herself  would  have  been 
bound  to  satisfy  thereout  (i).  And  upon  the  execution 
by  a  wife  of  a  general  power  of  appointment  by  will,  the 
property  appointed  is  made  subject  to  her  debts  (J)  and 
other  liabilities  in  the  same  manner  as  her  own  separate 
estate  (i).  If  a  wife  should  die  intestate  leaving  any 
separate  personalty,  her  husband  will  become  entitled 
thereto,  as  to  her  chattels  real  and  choses  in  possession 
in  his  marital  right  without  the  necessity  of  taking 

(6)  Jnte,  p.  445,  n.  («).  1900,  1  Ch.  180;  Waiiamfl'  Con- 

(c)  Afd€,  p.  518.  ^yanoing  Btatntes,  460-463. 

(d)  Ante,  p.  517.  (fc)  Ante,  p.  513. 

(0)  Sect.  24;  see  anU,  p.  444.  (f)  Stat.  45  &  46  Viot  o.  75, 

(/)  A  devoMlavit  is  the  name  a.  23. 

given  in  law  to  any  wastiog  of  (/)  See  on/«,  p.  517,  and  cases 

the  assets  of  a  testator  or  intes-  cited  in  n.  (b)  theieta 

tate,  for  which  the  executor  or  (k)  Sect.    4 ;    see    Williams* 

administrator  is  responsible;   2  Gonyeyanoing    Statutes,    41^— 

Wms.  Exors.  1796,7th  ed. ;  1484,  421 ;  Re  Jioper,  89  Ch.  D.  4S2 ; 

10th  ed.  Re  De  Burgh  Lawwn,  41  Ch.  D. 

(9)  Sect.  24 ;  soo  Re  TurnbuUy  568 ;  Re  Am,  1894, 1  Ch.  549. 
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cut  administration  to  her  (I),  and  as  to  her  choses  in 
action  on  taking  out  administration  to  her  as  under  the 
previous  law  (m).  But  he  will  take  any  such  personalty 
subject  to  all  the  liabilities  which  she  would  have  been 
bound  to  satisfy  thereout  (71). 

A  husband  married  after  the  commencement  of  the  Jj^jj^^^^  ®' 
Act  of  1882  is  liable  for  the  debts  of  his  wife  contracted,  married  after 
and  for  all  contracts  entered  into  and  wrongs  committed  ante-nnptial  * 
by  her,  before   marriage,  including  any  liabilities  to  oontractiand 
which  she  may  be  so  subject  under  the  Acts  relating     "^  ^ 
to  joint  stock  companies  as  aforesaid,  to   the  extent 
of  all  property  whatsoever  belonging  to  his  wife  which 
he  shall  have  acquired  or  become  entitled  to  from  or 
through  his  wife,  after  deducting  therefrom  any  pay- 
ments made  by  him,  and  any  sums  for  which  judgment 
may  have  been  hand  fide  recovered  against  him  in  any 
proceeding  at  law,  in  respect  pf  any  such  debts,  con- 
tracts, or  wrongs ;   but  not  further  or   otherwise  (0), 
Such  a  husband  may  be  sued,  in  respect  of  any  contract  Suits  for 
or  wrong  made  or  done  by  his  wife  before  marriage,  SabiUtieB. 
either  alone  or  jointly  with  her ;  but  if  not  found  liable, 
he  shall  have  judgment  for  his  costs  of  defence  (p). 
If  in  any  such  action  against  husband  and  wife  jointly 
it  appears  that  the  husband  is  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment  to 
the  extent  of  the  amount  for  which  the  husband  is  liable 
shall  be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property ;  and  as 
to  the  residue,  if  any,  of  such  debt  and  damages,  the 
judgment  shall  be  a  separate  judgment  against  the  wife 
as  to  her  separate  property  only  (q).    The  liability  of 

(0  Surman  v.  Wharton^  1891,  75,   8.  14;   see  WilliamB'   Con- 

1  Q.  B.  491.  veyanomg  Statutes,  442--444. 

(m)  Bs    Lambert's   Estate,  39  (d)  Sect.  15;  Seek  t.  Pieree, 

Ch.  D.  626;  ante,  pp.  493,  502.  23  Q.  B.  D.  316. 

(n)  Stat.  45  &  46  Vict.  c.  75,  iq)  Sect  15.      See  Williams' 

8.  28;  Surman  v.  Wharton,  1891,  Conveyancing  Statutes,  pp.  407— 

1  Q.  B.  491.  410,  432, 439-441,  443. 

(o)  Stat.    45   &   46   Vict    c. 
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Husband*! 
lUbilitj  for 
wife's  torU 
oommitted 
during  mar- 
riage. 


husbands,  who  were  married  before  the  year  1883,  in 
respect  to  their  wives' ante-nuptial  contracts  and  wrongs 
is  still  regulated  by  the  previous  law  (r).  It  has  been 
held  that  a  husband  (whatever  be  the  date  of  his 
marriage)  is  still  liable  to  be  sued  jointly  with  his  wife 
in  respect  of  any  tort  committed  by  her  during  the 
marriage  (b). 


iby 

wife  to  hus- 
baud. 


Fraudnlent 
investmentfl 
with  money 
of  hnsband. 


By  the  Act  of  1882  {t)  any  money  or  other  estate 
of  the  wife  lent  or  entrusted  by  her  to  her  husband  for 
the  purpose  of  any  trade  or  business  carried  on  by  him, 
or  otherwise,  shall  be  treated  as  assets  of  her  husband's 
estate  in  case  of  his  bankruptcy,  under  reservation  of 
the  wife's  claim  to  a  dividend  as  a  creditor  for  the 
amount  or  value  of  such  money  or  other  estate  after, 
but  not  before,  all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied.  Investments  in  any  such 
deposit,  annuity,  stock,  shares  or  other  property  as 
aforesaid  {u\  made  by  a  married  woman  by  means  of 
moneys  of  her  husband,  without  his  consent,  may  be 
ordered  to  be  transferred  or  paid  to  the  husband  ;  and 
nothing  in  this  Act  contained  shall  give  validity,  as 
against  creditors  of  the  husband,  to  any  gift,  by  a 
husband  to  his  wife,  of  any  property,  which,  after  such 
gift,  shall  continue  to  be  in  the  order  and  disposition  or 
reputed  ownership  of  the  husband  (r),  or  to  any  deposit 
or  other  investment  of  moneys  of  the  husband  made  by 


(f)  See  sects.  14,  22;  anie, 
pp.  499,  500,  512,  513. 

(s)  Swuika  Y.  KatUidbuTg^  17 
Q.  B.  D.  117 ;  EarU  y.  KingmioU, 
1900,  1  Ch.  203,  205 ;  2  Oh.  585  ; 
Beaummd  Y.  fays,  1904,  1  K.  B. 
292  293. 

(i)  Seot.  8 ;  beld  not  to  apply 
to  loans  for  other  porpoees;  Ub 
Clark,  1898,  2  Q.  B.  880 ;  Re 
Cnnmire,  1901,  1  Q.  B.  480. 
This  rule  is,  aH  we  have  seen, 
now  imported  into  the  administra- 


tion in  the  Chancery  Diyiaioa  of 
the  insolyent  estates  of  deoeaoed 
persons ;  ante,  pp.  221,  n.  (ik),  222 
and  Table.  If  the  wife  be  her 
husband's  executrix  or  admini* 
stratrix,  she  may  retain  such  a 
debt  as  would  otherwise  be  post- 
poned  by  the  aboYO  enactment; 
Be  AnMer,  1905, 1  Gh.697 ;  anie^ 
p.  222  (o). 

(tf)  See  sects.  6 — ^9,  anie,  pp. 
515,  516. 

(v)  Bee  ante,  p.  256. 
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ibr  id  the  name  of  his  wife  in  fraud  of  his  creditors ; 
but  any  moneys  so  deposited  or  invested  may  be  followed 
as  if  this  Act  had  not  passed  (a).    A  wife  doing  any  act  ^?.*°*^  ^^' 
with  respect  to  any  property  of  her  husband,  which,  if  against  wife 
done  by  the  husband  with  respect  to  property  of  the  ^^  liwaband. 
wife,  would  make  the  husband  liable  to  criminal  pro- 
ceedings by  the  wife  under  this  Act,  shall  in  like  manner 
be  liable  to  criminal  proceedings  by  her  husband  (y). 
In  any  question  between  husband  and  wife  as  to  the  Questions 
title  to  or  possession  of  property,  either  party,  or  any  bandhand  wife 
such  bank,  corporation,  company,  public  body,  or  society  ?*  *^  d"*^ed^ 
as  aforesaid  (2;)  in  whose  books  any  stocks,  funds,  or  in  a  summary 
shares  of  either  party  are  standing,  may  apply  by  ^^^^ 
summons  or  otherwise  in  a  summary  way  to  any  judge 
of  the  High  Court  of  Justice  in  England  or  in  Ireland, 
according  as  such  property  is  in  England  or  in  Ireland, 
or  (at  the  option  of  the  applicant  irrespectively  of  the 
value  of  the  property  in  dispute)  in  England  to  the  judge 
of  the  County  Court  of  the  district,  or  in  Ireland  to  the 
Chairman  of  the  Civil  Bill  Court  of  the  division  in  which 
either  party  resides,  and  such  order  may  be  made  with 
respect  to  the  property  in  dispute,  and  as  to  the  costs  of 
the  application  as  the  judge  thinks  fit  (a). 

When  husband  and  wife  axe  living  together,  the  Husband's 
management  of  the  household  is  very  commonly  intrusted  oontracte^" 
to  the  wife.    And  in  such  cases  the  wife  is  generally  ™?^®  by  his 
authorised  by  the  husband  to  purchase  articles  of  house- 
hold or  family  use,  and  to  act  as  his  agent  in  making 
such  purchases.    The  husband,  like  any  other  principal, 
is  liable  in  respect  of  all  contracts,  which  he  may  have 

(x)  Seot.    10.    See   WilUams'  515, 51^. 
GonveyanciDg  Statutes,  891,  392,  (a)  Sect.  17,  held  not  to  pre- 

428.  nlude  the  wife's  remedy  b^  action 

(y)  Sect.  16;  see  sect  12,  an<e,  against    her   husband   for   the 

p.  520.    By  Stat.  47  Vict.  0.  14,  recovery  of  her  separate  property 

in  any  such  criminal  proceedings  detainea    by    him ;    Lamer    y. 

against  a  wife,  the  husband  was  Lamer,  190Q,  2  K.  B.  539 ;  atUe^ 

made  a  competent  witness.  p.  520, 

(f)  See  sects.  6 — 9,  onto,  pp. 
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authorised  his  wife  to  make  on  his  behalf :  but  he  is  not 
liable  in  respect  of  contracts  which  his  wife  may  have 
made  without  his  authority  (&).  When«  therefore,  a 
husband  is  sued  in  respect  of  a  contract  made  by  his 
wife,  the  principal  question  to  be  determined  is  whether 
he  gave  her  authority  to  contract  on  his  behalf.  This 
is  a  question  of  fact  for  a  jury  (c).  This  question  may 
be  decided  upon  evidence  that  the  husband  expresdy 
authorised  his  wife  so  to  contract;  or  else  it  may  be 
implied  from  the  circumstances  of  the  case,  that  the  wife 
was  invested  with  such  an  authority.  As  a  general  rule, 
when  an  action  is  brought  against  any  man  upon  a  con- 
tract made  by  his  agent,  the  onus  of  proving  that  the 
contract  was  made  by  the  agent,  as  agent  for  and  by  the 
authority  of  the  principal,  lies  on  the  party  who  brings 
the  action  {d).  But  an  important  exception  to  this  rule 
occurs  in  the  case  of  actions  against  husbands  on  con- 
tracts made  by  their  wives.  For  since  the  husband 
is  bound  to  maintain  the  wife  and  to  supply  her  with 
necessaries  suitable  to  her  station  in  life(e),  when  they 
are  living  tc^ether,  a  presumption  arises  that  the  wife 
has  the  husband's  authority  to  pledge  his  credit  for  the 
purchase  of  necessary  articles  of  household  or  family  use 
in  a  manner  and  to  an  extent  which  is  usual  among 
people  of  the  same  station  in  life.  So  that  in  actions 
against  the  husband  upon  the  wife's  contract,  if  it  be 
proved  that  the  husband  and  wife  were  living  together, 
and  that  the  wife  contracted  for  the  purchase  of  such 
necessaries,  the  onus  is  upon  the  husband  to  adduce 
evidence  to  rebut  this  presumption.     And  it  will  be 

(5)  F.  N.  B.  120,  G.:  Jfanty  9  Gar.  ft  P.  648;  Law  y.  Itmk- 

Y.  SooU,  1  Sid.  109,  120;  8,  O,  monoor,  13  M.  ft  W.  868;  BM 

2  Smith  L.  C. ;    Elh»nngl<m  y.  y.  TwJde,  18  G.  B.  627. 
PoTTOtL  1  Salk.  118;   Montague  (d)  See  Moniague  y.  BemdM^ 

Y.  Benedidy  3  B.  ft  G.  673;  27  8  B.  ft  G.  631;  27  R.  B.  444; 

B.  R.  444 ;  JoUy  t.  Itee$,  15  G.  B.  Brady  y.  Todd,  9  G.  B.  N.  6.592, 

N.  S.  628;  1)06011^0111  Y.  MelUm,  605;  FhiUipton  y.  HajfUr^  L.  R. 

5  Q.  B.  D.  894 ;  6  App.  Gas.  24.  6  G.  P.  38. 

(e)  See  Frtettane  y.  BHieher,  («)  Anis,  p.  W, 
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rebutted  if  he  prove  that  he  forbade  his  wife  to  pledge 
his  credit,  or  that  she  was  otherwise  sufi&ciently  supplied 
with  such  necessaries  or  with  money  for  their  pur- 
chase (/).  The  presumption  in  question  can  only  arise 
with  r^ard  to  necessaries ;  and  the  question,  what  are 
necessaries  ?  is  in  each  case  one  of  fact  for  a  jury  (g). 
But  the  husband  will,  of  course,  be  liable  in  respect  of 
contracts  made  by  his  wife  for  the  purchase  of  articles 
which  are  not  necessaries,  if  the  party  who  seeks  to 
chai^  him  can  prove  that  she  was  authorised  so  to 
contract  on  his  behalf  (h).  The  husband  may  also  be 
made  liable  on  contracts  made  by  his  wife,  because  he 
held  her  out  as  his  agent  (i).  For  instance,  if  the  hus- 
band should  have  been  in  the  habit  of  paying  trades- 
men's bills  for  articles  purchased  by  his  wife,  and  should 
then  revoke  the  authority  given  to  his  wife  to  pledge  his 
credit,  he  may  be  made  liable  to  pay  for  articles  sub- 
sequently ordered  by  his  wife,  unless  the  tradesmen 
should  have  had  notice  that  the  wife's  authority  was 
revoked  (*). 

The  husband  is  of  course  liable  in  respect  of  all  con-  When  hns- 
tracts  made  by  his  wife  on  his  behalf  hy  his  authority  are  Uving 
while  they  are  living  apart,  as  well  as  on  contracts  so  *P**^* 
made  while  they  are  living  together.     But  when  the 
husband  and  wife  are  living  apart,  there  is  no  pre*- 
sumption  of  the  husband's  assent  to  the  wife's  contracts 
for  procuring  necessaries ;  so  that  the  oniLS  lies  on  the 
person,  who  seeks  to  charge  the  husband,  to  prove  that 
the  husband  authorised  the  wife  to  contract  on  his  behalf, 
or  to  prove  circumstances  which  import  the  husband's 

(/)  /oByv.jajM,15C.N.B.S.  -Haye«r,  L.  B.  6  C.  P.  88. 

e28 ;  Dtbenham  Y.  MeUon,  5  Q.  (h)  See  PeUy  v.  Anderam,  d 

B.  D.  394 ;  6  App.  Cas.  24 ;  Morel  Bing.  170 ;  Montamie  y.  Benedict, 

Y.  Weeimorlandy  1904,  A.  G.  11 ;  8  B.  &  C.  631 ;  27  B.  B.  444. 

Bee   also  Beneaux  y.  TeakU,  8  (t)  Gf.  ante,  p.  428. 

Bx.  680.  (k)  See    Drew    Y.    Nunn,    4 

.   (g)  See  the  oases  oited  in  notes  Q.  B.  D.  661 . 
(6),  (o)  aboYe ;  and  PhOUpeon  Y, 
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liability  (I).  For  in  certaia  special  oircomstances 
the  husband  is  liable  upon  contracts  made  by  the  wife, 
even  though  he  should  have  expressly  forbidden  her 
to  pledge  Ms  credit,  or  given  notice  to  others  that  he 
would  not  be  answerable  on  her  contracts.  Thus,  if  the 
husband  desert  the  wife,  or  turn  her  out-of-doors,  or 
treat  her  so  cruelly  that  she  is  compelled  to  leave  him, 
she  has  a  right,  consequent  upon  his  obligation  to  main- 
tain her  (m),  to  pledge  his  credit  for  procuring  necessari^ 
suitable  to  her  station  in  life(7i).  In  such  cases  it 
NeocMaries.  appears  that  "  necessaries  "  will  include  all  such  things 
as  it  is  reasonable  that  the  wife  should  have  under  the 
circumstances  (o).  The  husband  may,  however,  absolve 
himself  from  liability  in  respect  of  contracts  made  by 
his  wife  for  necessaries  under  the  special  circumstances 
described  by  proving  that  she  is  possessed  of  means, 
derived  either  from  an  allowance  made  by  him  or  from 
separate  estate  or  property  of  her  own,  sufficient  to 
supply  her  with  everything  she  can  reasonably  require  (jp). 
In  such  cases  the  sufficiency  of  the  wife's  means  is 
a  question  of  fact  for  a  jury  (y).  If  the  wife  leave  the 
husband  against  his  will  and  without  the  excuse  of 
cruelty  on  his  part,  or  if  the  husband  and  wife  separate 
by  consent,  she  has  no  right  to  pledge  his  credit  with- 
out his  authority  (r).  When  husband  and  wife  agree 
to  live  apart,  he  may  of  course  expressly  authorise  her 

(I)  Mainwarinq  T.  Le^ie,  M.  Ottaway  y.  HamUtcn,  3  C.  P.  D 

&  M.  18  :  31  B.  tt.  691 ;  Cliford  893,  401 ;  Re  Wtmgfisld  &  BUm, 

Y.  Xa(0ft,3Car.&P.15;  Joibnftoii  1904,  2  Ch.  665;    Sheppard  y. 

Y.  SwrniMT,  3  H.  &  N.  261.  Shepwirdy  1905,  P.  185. 

(m)  AntMy  p.  500.  (p)  See  Liddlow  y.  WOmoi,  2 

(n)  Thompson    y.    Harvey,    4  Stark.  N.  P.  86;  19  B.  R.  684; 

Burr.  2177 ;  Boulton  v.  Prentiee,  Bolder  y.  Cope,  3  Gar.  &  K.  437; 


2  Sir.  1214 ;  BouluAofi  y.  Smyth,  Pollock,  G.  B.,/oftn4on  v.  i 

8  Bing.  127 ;  28  B.  B.  609 :  Bunt  8  H.  &  N.  261,  266. 

Y.  De  BkLequiere,  5  Bing.  550;  (q)  See  the  same  oases:  and 

80  B.  B.  787;  .Botaley  y.  Forder,  see  Baher  y.  Sampeon,  14  G.  B. 

L.  B.  8  Q.  B.  559, 562  ;  WiUon  v.  N.  8.  888 ;  EaMand  v.  fitirdkeU, 

(?;oMop,20Q.B.D.379.    And  see  8  Q.  B.  D.  432, 436. 

Deare  y.  SoutUn,  L.  B.  9  Eq.  151 .  (r)  Manhy  y.  Seott,  1  Sid.  109; 


(o)  See  WiUon  y.  Ford,  L.  B.       Johndon  y.  Sumner,  3  H.  ft  N. 
8  Ex.   63;    BoMeley   y.   Forder,       261,  266— 268 ;  JSb«t£ 
L.   B.  3  Q.  B.  559,  563,  564;       dbett,  3  Q.  B.  D.  482. 
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to  contract  oh  hia  behalf,  or  such  an  authority  may  be 
implied  from  the  oiroumstances  of  the  case  (s).  But 
such  an  authority  cannot  be  implied  when  the  husband 
and  wife  have  «^eed  to  separate  upon  terms  which  the 
husband  has  observed,  and  one  of  the  terms  is,  that 
the  wife  shall  not  pledge  her  husband's  credit  (0-  As 
the  Married  Women's  Property  Act,  1882  (w),  does  not 
absolve  a  husband  from  the  obligation  of  maintaining 
his  wife  (v)  it  does  not  take  away  the  presumption  of 
the  husband's  assent  to  his  wife's  contracts  for  necessaries 
while  they  are  living  together  (x),  or  the  husband's 
liability  in  case  he  desert  or  turn  away  his  wife,  or 
compel  her  to  leave  him(y).  It  has  been  held  that^ 
if  a  wife,  having  no  separate  property,  contract  for 
necessaries  as  her  husband's  agent,  she  cannot,  under 
the  Married  Women's,  Property  Act,  1893  (2),  be  made 
liable  on  the  contract,  even  though  the  other  contractor 
were  not  aware  that  she  was  a  married  woman  (a).  If 
a  married  woman,  possessed  of  separate  property,  con- 
tract for  necessaries  subsequently  to  the  Act  of  1893, 
it  appears  that  the  ontts  lies  on  the  other  contractor  of 


(<)  See  EmmeU  v.  Norton,  8 
Carr.  &  P.  506,  511;  PoHook, 
C.B.,  Johniton  y.  Sumner,  8 
H.  &  N.  261,  267. 

(0  Bifin  y.  Bufndl,  7  H.  <fr  N. 
877;  EoMtland  y.  Bun^uU,  3  Q. 
B.  D.  482.  Ab  to  the  case  of  a 
Beparation  by  agreement,  of  wliioh 
the  hasband  has  not  obseryed 
the  terms,  see  Ozard  y.  Damford^ 
1  Selwyn  N.  P.  229,  13  ed.; 
Nurse  y.  Craig,  2  Bos.  &  P.  N.  B. 
148. 

(tt)  Stat.  45  &  46  Vict.  c.  75. 

(v)  See  ante,  p.  500. 

(x)  See  Paquin  y.  Beauderh, 
]906,A.  G.  148. 

(y)  See  WHson  y.  Glouop,  20 
Q.  B.  D.  354.  Under  stats.  58  & 
59  Vict.  c.  89,  and  2  Edw.  VII.  c. 
28,  B.  5  (1),  a  married  woman, 
whose  husband  has  been  oonyioted 
of  a  serious  assault  on  her,  or  has 
deserted  her,  or  has  been  guilty 

W.P.P. 


of  persistent  eroelty  to  her  or  of 
wilful  neglect  to  proyide  reason- 
able maintenance  for  her  or  her 
infant  children  whom  he  is  legally 
liable  to  maintain,  and  has  by 
such  cruelty  or  neglect  caused 
her  to  leaye  and  live  apart  from 
him,  or  is  a  habitual  drunkard^ 
may  apply  to  a  court  of  summary 
jurisdiction  and  obtain  an  order 
for  him  to  pay  to  her  or  for  her 
use  such  weekly  sum  not  exceed- 
ing 21.  as  the  court  shall,  haying 
regard  to  the  means  both  of  the 
Ijueband  and  the  wife,  consider 
reasonable ;  see  Eamahaw  y.  Eam^ 
shaw,  1896,  P.  160;  CMy.  CM, 
1900,  P.  294 ;  HiU  y.  HiU,  1902, 
P.  140. 

(«)  Stat.  56  &  57  Vict.  c.  63,  s. 
1 ;  ants,  p.  518. 

(a)  Paquin  y.  Beawderh,  1906. 
A.  C.  148,  diss.  Lords  Robertson 
and  Atkinson. 
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proving  that  she  oontracted  in  respect  of  her  separate 
property  and  not  as  her  husband's  agent. 

Matrimonial  The  ecclesiastical  courts,  which,  as  we  have  86en(&X 
formerly  had  jurisdiction  in  causes  relating  to  the 
validity  of  a  will  or  the  admimstration  of  the  effects  of 
an  intestate,  also  had  jurisdiction  over  matrimonial 
causes.  Of  these  the  principal  were  suits  for  the 
restitution  of  conjugal  rights,  or  to  compel  a  husband 
or  wife,  who  had  withdrawn  from  cohabitation  with  the 
other,  to  return  thereto ;  suits  for  nullity  of  marriage, 
where  the  marriage  was  either  void,  as  in  the  case  of 
an  existing  previous  marriage,  or  voidable,  as  in  the 
case  of  impotence ;  and  suits  for  a  divorce  a  mensa  et 
thoro  for  adultery  or  cruelty  (c).  By  an  Act  of  1857  (rf), 
the  jurisdiction  of  the  ecclesiastical  courts  over  matri- 
monial causes  (e)  was  transferred  to  a  new  Court,  called 
the  Court  for  Divorce  and  Matrimonial  Causes.  By  tins 
Act(/),a  sentence  of  judicial  separation,  obtainable  by 
either  husband  or  wife  on  the  ground  of  adultery,  cruelty, 
or  two  years'  desertion  without  cause,  was  substituted 
for  the  ancient  decree  for  a  divorce  a  mensa  et  thoro, 
with  the  same  force  and  consequences.  And  the  new 
Court  was  further  empowered  to  pronounce  a  decree  for 
dissolution  of  a  marriage  on  the  ground,  principally,  of 
luiultery  on  the  part  of  the  wife,  or  of  adultery  coupled 
with  cruelty  or  two  years'  desertion  without  excuse  on 
the  part  of  the  husband  (^).  But  every  such  decree  is 
required  to  be  in  the  first  instance  a  decree  nisi,  or 

(&)  AnU,  pp.  436,  472.  81 ;  41  Vict.  o.  19;  47  &  48  YioL 

(0)  1  Black.  OomnL  ch.  15;  3  c.  68. 

BXtuck,   Ck>inia.    92—94;   Bum's  (0)  Except  in  respect  of  mar- 

Eccl.  Lbw,  ii.  500,  9th  ed.  riage  licences ;  stat  20  &  21  Viet 

(d)  Btat.  20  &  21  Vict,  a  85,  o.  85,  m,  2, 6. 

B8.   2,  6.      This  Act  has  been  (/)  SeoU.  7,  16,  17;  21  &  22 

amended  by  stats.  21  &  22  Vict  Vict.  c.  108,  s.  19 ;  see  Armmtagt 

c.   108;  22   &   28  Vict  0.  61;  v.  iln»y<ai70, 1898,  P.  17a 

23  &  24  Vict  o.  144:  25  &  26  (g)  Btat  20  &  21  Viot  o.  85. 

Vict  c.  81 ;  29  &  80  Vict  c.  82 ;  ss.  27—81. 
81  &  82  Viot.  0.  77;  86  Viot.  0. 
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provisional  on  cause  to  reverse  it  not  being  shown,  and 
is  not  to  be  made  absolute,  as  a  rule,  within  six  months 
after  it  has  been  pronounced  (A).  Before  the  Act  of 
1857  took  effect,  dissolution  of  a  marriage  on  the  ground 
of  adultery  could  only  be  obtained  by  Act  of  Parlia- 
ment (i) ;  so  that  the  power  of  obtaining  a  divorce  was 
practically  enjoyed  by  the  richer  classes  only.  In  1875, 
as  we  have  seen  (A;),  the  jurisdiction  of  the  Court  for 
Divorce  and  Matrimonial  Causes  was  transferred  to  the 
High  Court  of  Justice,  and  matters,  which  were  pre- 
viously within  its  exclusive  cognizance,  were  assigned 
to  the  Probate,  Divorce,  and  Admiralty  Division.  Both 
judicial  separation  and  divorce  have  important  con- 
sequences with  regard  to  the  property  of  the  parties 
concerned. 

In  the  first  place,   where  application  for  judicial  Alimony, 
separation  is  made  by  the  wife,  the  Court  may  make 
any  order  for  alimony  which  may  be  deemed  just(0. 
Alimony  is  an  allowance  ordered  to  be  paid  by  the 
husband  for  the  separate  maintenance  of  the  wife,  and 
was    formerly    decreed   of    ecclesiastical    jurisdiction 
only  (m).    It  is  not  assignable  by  the  wife  (n),  nor  is  it 
liable,  as  her  separate  property,  to  her  debts  (o).    By  the  Effect  of 
above  mentioned  Act  of  1857,  in  every  case  of  a  judicial  Jepaiatioo. 
separation,  the  wife  shall,  from  the  date  of  the  sentence, 
and  whilst  the  separation  shall  continue,  be  considered 

(K)  Stat.  23  &  24  Yici  o.  144,  Wife,  p.  338,  note  (c2)>  Sad  ed. ; 

8.  7,  made  perpetual  by  25  &  26  VandergucJU  v.  De  Blacquiere^  8 

Vict.  c.  81,  and  amended  by  29  &  Sim.  315 ;  5  My.  &  Gr.  229,  241 ; 

80  Vict.  c.  32.  Stones  t.  Coolcey  8  Sim.  321,  note  ; 

(0  1  Black.  Oomm.  429;  TFtl-  stat.  20  &  21  Vict.  o.  85,  8.  6; 

hinson  y.   GUtfon,  L.  B.  4  £q.  Gooden  y.   Qooden,  1892,  P.   1. 

162, 166.    This  is  stiU  the  law  in  A  husband's  liability  to  pay  ali- 

Ireland;  see  Westropp^t  IHooroe  mony  cannot   be  barred  by  his 

Bill,  11  App.  Gas.  294.  bankruptcy,  Linton  v.  Linton,  15 

(k)  AnU,  pp.  146,  202. 447.  Q.  B.  D.  239 ;  iJe  JHawWii#,1894, 

(0  Stats.  20  &  21  Vict.  o.  85,  1  Q.  B.  25. 

ss.  17,  24 ;  21  &  22  Vict.  c.  108,  (n)  Be  Bobintony   27   Ch.   J). 

B.    1 ;  see   Judkint  v.    JudhinB,  160. 

1897,  P.  138.  (o)  Andenon  v.  Lady  Hay,-  7 

(m)  See  2  Roper  on  Husb.  and  Times  L.  R.  113. 
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ftA  a/sme  sole  with  respect  to  property  of  every  descrip- 
tion which  she  may  acquire  or  which  may  come  to  or 
devolve  upon  her  after  the  sentenced?);  and  such 
property  may  be  disposed  of  by  her  in  all  respects  as  a 
feme  sole,  and  on  her  decease  the  same  shall,  in  case 
she  shall  die  intestate,  go  as  the  same  would  have  gone 
if  her  husband  had  been  then  dead ;  provided  that,  if 
any  such  wife  should  again  cohabit  with  her  husband, 
aU  such  property  as  she  may  be  entitled  to  when 
such  cohabitation  shall  take  place  shall  be  held  to  her 
separate  use,  subject,  however,  to  any  agreement  in 
writing  made  between  herself  and  her  husband  whilst 
separate  (9).  And  in  every  case  of  a  judicial  separation 
the  wife  shall,  whilst  so  separated,  be  considered  as  a 
feme  sole  for  the  purpose  of  contract  and  wrongs  and 
injuries,  and  suing  and  being  sued  in  any  civil  pro- 
ceeding (r);  and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may  have 
entered  into,  or  for  any  wrongful  act  or  omission  by 
her,  or  for  any  costs  she  may  incur  as  plaintiff  or 
defendant ;  provided  that  where^  upon  any  such  judicial 
separation  alimony  has  been  decreed  or  ordered  to  be 
paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries  supplied 
for  her  use  (s) ;  provided  also,  that  nothing  shall  pre- 
vent the  wife  from  joining,  at  any  time  during  such 

(p)  Watte  y.  Morland,  38  Ch.  to  the  wife*8  property  in  remaiiider 

B.  135 ;  B0  Eughe$^  1898,  1  Ch.  or  reyersion  at  the  date  of   the 

529.    She  cannot  therefore  dispose  decree.    See  Re  JmoIs,  85  Beav. 

as  a  feme  eole  of  property,  to  92 ;  L.  R    1  Eq.  470 ;  Johnmm  ▼. 

which  she  was  entitled,  but  was  Lander^  L.  B.  7  Eq.  228 ;  Dawee 

restrained  from  anticipating,  at  v.  Creyhe,  80  Ch.  D.  500. 
the  dale  of  the  sentence ;  BUI  y.         (r)  Ranuden  y.  Brearley^  L.  R. 

Cooper,  1893,  2  Q.  B.  85.  10  Q.  B.  147 ;  Be  Hu^^ee,  1896, 

(4)  Stat.  20  k  21  Vict  c.  85,  1  Cb.  529. 
8.  25,  extended  by  21  &  22  Vict         («)  Gf.   p.  528,  anU;  and    see 

0.  108,  SB.  7,   8,  to  property  to  TVti/son  y.  8m$tK  1  B.   &   Ad. 

which    the   wife    has    or   shall  801;   Hunt  y.  De  Blaeguiere^  5 

become    entitled    as    ezecatrix,  Bing.  550;    30  R.  R.  737;    Be 

administratrix,   or  trustee  since  H'tft^^e^^  and  Blew,  1904,  2  Ch. 

the  sentence  of  separation,  and  665. 
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separation,  in  the  exercise  of  any  joint  power  given  to 
herself  and  her  husband  (t).  By  the  same  Act,  a  wife  ^j^J®®''*''^ 
deserted  by  her  husband  may  obtain  an  order  to  pro- 
tect any  money  or  property  she  may  acquire  by  her  own 
lawful  industry  and  property  which  she  may  become 
possessed  of  after  such  desertion :  and  if  such  an  order 
of  protection  be  made,  such  earnings  and  property  shall 
belong  to  the  wife  as  if  she  were  a  feme  sole,  and  the 
wife  shall  during  the  continuance  thereof  be,  and  be 
deemed  to  have  been,  during  such  desertion  of  her,  in  the 
like  position  in  all  respect,  with  regard  to  property  and 
contracts,  and  suing  and  being  sued,  as  she  would  be 
under  the  same  Act  if  she  obtained  a  decree  for  judicial 
separation  (w).  And  under  an  Act  of  1895  (v),  in  the  Separation 
cases  already  mentioned  (x),  of  the  husband's  conviction 
for  a  serious  assault  on  his  wife,  his  desertion  of  her  (y), 
her  being  forced  to  leave  him  through  his  cruelty  or 
neglect  to  maintain  her,  and  his  being  a  habitual 
drunkard,  she  may  obtain  from  a  court  of  summary 
jurisdiction  an  order  that  she  be  no  longer  bound  to 
cohabit  with  him,  and  such  order  while  in  force  shall 
have  the  effect  in  all  respects  of  a  decree  for  judicial 
separation  on  the  ground  of  cruelty.  In  addition  to  the 
rights  so  conferred,  wives,  who  have  obtained  a  decree 
for  judicial  separation,  or  have  been  deserted  by  their 
husbands,  now  possess  the  rights  conferred  upon  married 
women  by  the  Married  Women's  Property  Act,  1882  (z), 

(0  Stat  20  &  21  Yiot.  o.  85,  Estates  Co^  7  Ch.  D.  4a 

8.  26.  (v)  Stat.  58  &  59  Vioi  o.  89, 

(«)  Stat.  20  &  21  Yiot.  o.  85,  88. 4, 5,  extended  to  the  husband'B 

B.  21,  amended  by  stats.  21  &  22  habitual  drunkenness  by  2  Edw. 

Vict  c.  108,  88.  6—10;  27  &  28  VII.  o.  28,  s.  6  (2).    By  s.  5  (2) 

Vict  o.   44.    See  ^  KingsUf^s  of  the  latter  Act,  a  married  man, 

Trusts^  26   Bcav.   84;   Oooke  y.  whose  wife  is  a  habitual  drankard. 

Fuller,  tb.,  99 ;  Be  Whittingham,  may  obtain  similar  orders  against 

10  Jar.  N.  S.  818 ;  MitUand  BaiL  her. 

Co.  V.  Pye,  30  L.  J.  (N.  8.)  0.  P.  (»)  AfUe,j^.  529,  n.  (y). 

S14;  8.  a,  9  W.  R.  658;  In  Vie  (y)  See  Heard  v.  Beard,  1896, 

goods  of  EUioU,  L.  R.  2  P.  &  M.  P.  188 ;  Frowd  ▼.  Frowd,  1904,  P. 

274;    Be    Coward    and   Adam's  177;  jDocW  v.  JDocW,  1906,  P.  189. 

Purchase,    L.    R.    20    Eq.   179;  («)  Stat  45- &  46  Vict  o.  75; 

Nioholsan    ?*    Jhury    fiuUding  onta,  pp.  513  9^. 
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and  retain  any  rights  which  they  may  have  aoqnired 
under  the  Married  Women's  Property  Act,  1870  (a). 

Conaequeiioes  When  a  decree  for  the  dissolution  of  a  marriage  has 
'**"*'  been  made  absolute,  the  parties  are  at  liberty  to  marry 
again  (b).  And  all  the  rights,  which  husband  and  wife 
enjoy  in  respect  of  each  other's  property,  independent 
of  settlement,  cease  upon  dissolution  of  the  marriage  (f). 
But  it  is  now  established  that  a  decree  for  dissolution 
of  marriage  does  not  deprive  either  party  of  any  interest 
in  any  property,  which  is  limited  by  settlement  to  him 
or  her  by  name  (d).  On  any  decree  for  the  dissolution 
of  a  marriage,  the  Court  may  order  that  the  husband 
shall  to  the  satisfaction  of  the  Court  secure  to  the  wife 
such  gross  sum  of  money  (e),  or  such  annual  sum  of 
money  for  any  term  not  exceeding  her  own  life,  as,  having 
regard  to  her  fortune  (if  any),  to  the  ability  of  the  hus- 
band, and  to  the  conduct  of  the  parties,  it  shall  deem 
reasonable  (/) ;  and  the  Court  may  make  an  order  on 
the  husband  for  payment  to  the  wife  during  their  joint 
lives  of  such  monthly  or  weekly  sums  for  her  maintenance 
and  support  as  the  Court  may  think  reasonable  (^). 
Settlement  on  Whenever  the  Court  shall  pronounce  a  sentence  of 
^d?o2a  TOP*,  divorce  or  judicial  separation  for  adultery  of  the  wife, 
ration.  it  has  power  to  order  a  settlement  to  be  made  of  her 

property,  whether  in  possession  or  reversion,  for  the 
benefit  of  the  innocent  party,   and  the  children  of 

(a)  Stat.  33  &  84  Yiot  o.  93;  Ob.  D.  563;  Burton  y.  Sturgeom, 

iee  awU,  pp.  509—51 1.  2  Oh.  D.  818. 

(5)  Btat.  20  &  21  Yiot.  o.  85,  («)  Bee  Tweniyman  y.  Twrni^- 

8.  57 ;  see  anie,  p.  531,  and  n.  (h) ;  man,  1903,  P.  82. 

Norman  t.  ViUart,  2  Ex.  D.  859.  (/)  Stat  20  &  21  Yict  c.  85, 

(o)  WeUs  y.  Malbon,  31  Beay.  a.  82;  LUter  y.  LirUr,  15  P.  B. 

48;  Wilkinton  y.  Otbton,  L.  R.  4  4;  aee  Buhop  y.  Buikop,  1897,P. 

Eq.  162 ;  FroU  v.  8oady,  L.  R.  3  138. 

Oh.  220:  Codrinffton  y.  Codring-  (g)  Stat  29  Yict.  o.  32,  a.  1; 

ion,  L.  R.  7  H.  L.  854;  BeNares,  aee  De    Louy  y.  De  Lo99y,  15 

18  P.  D.  85 ;  ThorriUsy  y.  Tkondey,  P.  D.  115.    Saoh  an  allowanoe  is 

1893,  2  Oh.  229 ;  £e  WoOm,  1905,  not  aUenable ;    W<Ukim  y.  Wat- 

P.  326.  lcin$,  1896,  P.  222. 

(d)  FitMgerali  y.  Chapman^  1 
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the  marriage  or  either  or  any  of  them  (A).    And  any 

instrument  executed  pursuant  to  any  order  of  the  Court 

made  under  this  enactment,  at  the  time  of  or  after  the 

pronouncing  of  a  final  decree  of  divorce  or  judicial 

separation,  shall  be  deemed  valid  and  effectual  in  the 

law,  notwithstanding  the  existence  of  the  disability  of 

coverture  at  the  time  of  the  execution  thereof  (i).    And  Diflsolation  of 

after  a  decree  of  nullity  or  dissolution  of  marriage,  the  ™*"^«' 

Court  may  inquire  into  the  existence  of  ante-nuptial  settled 

or  post-nuptial  settlements  (k)  made  on  the  parties  whose  V^^^ty. 

marriage  is  the  subject  of  the  decree,  and  may  make 

such  order  with  reference  to  the  application  of  the  whole 

or  a  portion  of  the  property  settled,  either  for  the  benefit 

of  the  children  of  the  marriage  or  of  their  respective 

parents,  as  to  the  Court  shall  seem  fit(Q. 

Under  the  Matrimonial  Causes  Act,  1884  (m),  a  decree  Powem  of 
for  restitution  of  conjugal  rights  is  no  longer  enforceable  Sj^i^^  J^,' 
by  attachment,  as  was  previously  the  case  {n) ;  but  where  restitution  of 
the  application  is  by  the  wife,  the  Court  may,  at  the  Sghti^ 
time  of  making  such  decree,  or  at  any  time  afterwards, 
order  that  in  the  event  of  such  decree  not  being  complied 
with  within  any  time  in  that  behalf  limited  by  the 
Court,  the  respondent  shall  make  to  the  petitioner  such 
periodical  payments  as  may  be  just,  and  such  order  may 


(Ji)  Stat.  20  ft  21  Viot.  o.  85, 
B.  45:  MidudfUer  v.  MidwitUer, 
1892,  P.  28. 

(0  Btat  23  &  24  Yioi  o.  144, 
8.  6,  made  perpetual  by  stat.  25 
&  26  Viot.  c  81. 

(h)  See  Huhbard  T.  Huhbard, 
1901,  P. 

(0  Stat  22  &  23  Viot.  o.  61, 
8.  5 ;  Ponmmhy  v.  Pantonby,  9  P. 
D.  58,  122;  A,  v.  It,  10  P.  D. 
178;  Nod  t.  Nod,  ib.  179; 
Benyon  y.  Bemtoth  15  P.  D.  54  ; 
PoUard  y.  PoUard,  1894,  P.  172; 
ffartopp  y.  Hartopp,  1899,  P.  65 ; 
Shod  y.  Blood,  1902,  P.  190; 
(hiuiantinidi  y.  ConiiaiUinidi, 
1905,  P.  253.    This  proyision  was 


held  not  to  apply  if  there  was  no 
child  of  the  marriage  liying  at 
the  date  of  the  order;  (hnranee 
y.  Corranoe,  L.  B.  1  P.  &  D.  495. 
Bat  by  stat.  41  Viot.  c.  19,  s.  3, 
the  Court  may  exercise  the 
powers  so  yested  in  it,  notwith- 
standing that  there  are  no 
ohUdren  of  the  marriage;  An$deU 
y.  AmdMy  5  P.  D.  138 ;  see  also 
Meredyih  y.  Meredyih,  1895,  P. 
92;  Tkommm  y.  Thornton,  1896, 
P.  263;  Dormer  y.  Ward^  1901, 
P.  20. 

(m)  Stat  47  ft  48  Vict  c.  e», 
s.  2. 

(«)  WMon  y.  Weldon,  9  P.  D. 
52. 


536  OF  PEBSONAL  ESTATE  GENERALLY. 

be  enforced  in  the  same  manner  as  an  order  for  aliiaony 
in  a  suit  for  judicial  separation ;  and  the  Court  may,  if 
it  shall  think  fit,  order  that  the  husband  shall,  to  the 
satisfaction  of  the  Court,  secure  to  the  wife  such 
periodical  payments.  Where  the  application  for  resti- 
tution of  conjugal  rights  is  by  the  husband,  if  it  shall 
be  made  to  appear  to  the  Court  that  the  wife  is  entitled 
to  any  property,  either  in  possession  or  reversion,  or  in 
receipt  of  any  profits  of  trade  or  earnings,  the  Court 
may,  if  it  shall  think  fit,  order  a  settlement  to  be  made 
to  the  satisfaction  of  the  Court  of  such  property  or  any 
part  thereof,  for  the  benefit  of  the  petitioner  and  of  the 
children  of  the  marriage,  or  either  or  any  of  them,  or 
may  order  such  part  as  the  Court  may  think  reasonable 
of  such  profits  of  trade  or  earnings  to  be  periodically 
paid  by  the  respondent  to  the  petitioner  for  his  own 
benefit,  or  to  the  petitioner  or  any  other  person  for  the 
benefit  of  the  children  of  the  marriage,  or  either  or  any 
of  them  (o).  But  the  Court  has  no  jurisdiction  to  order 
any  such  settlement  to  be  made  out  of  property  which 
the  wife  is  restrained  from  anticipating  (  p).  To  obtain 
an  order  under  this  Act  is  now  the  only  remedy  in  the 
case  of  a  withdrawal  from  cohabitation  by  either  husband 
or  wife ;  for  neither  party  is  entitled  to  keep  the  other 
in  confinement,  if  the  other  desires  to  live  apart  (;). 

A  greoinentB         Separation  between  husband  and  wife  is  not  encouraged 
fflTBepara-       -^y  the  law.     A  clause  in  a  marriage  settlement  pro- 
viding for  the  event  of  a  separation  has  been  considered 
to  be  void(r);   and  so  has  a  condition  in  a  gift  of 
personal  estate    to  a  woman  living  apart  from  her 

(o)  Stat  47  &  48  Viot  o.  68,  Sim.  244 ;    CaHufriQht  v.   Oirt- 

s.  3.  Wright,  3  De  G.,  M.  A;  G.  982 ;  IT. 

(p)  MitoheU  v.  MitoheU,  1891,  y.  TF.,  3  K.  &  J.  382;  see  nlao 

P.  208.  HindUy   v.    MarmU$   of    Weti' 

iq)  i2.Y.  Joo^on,  1891,1  Q.B.  fneaih,  9  B.  &  C.  200  ;   Merry- 

671.  weaiher  v.  Jonei,  4  Giff.  499. 

(f)  CoOaedffe  v.  Coekiedge,  14 


OF  THE  MUTUAL  RIGHTS  OF  HUSBAND  AND  WIFE,  537 

husband,  that  the  gift  should  cease  in  case  she  should 
cohabit  with  him(^).  But  a  trust  in  a  post-nuptial 
settlement  of  the  husband's  property  to  pay  the  income 
thereof  to  his  wife,  so  long  as  she  should  continue  to  be 
Ms  co-habiting  wife  or  his  widow,  has  been  upheld  as 
a  valid  limitation  (t).  It  is,  moreover,  now  settled  that 
an  agreement  for  an  immediate  separation  between 
husband  and  wife  is  not  void  for  illegality  (u) ;  and  any 
contract  by  a  husband  or  wife  to  live  apart  from  and 
not  to  molest  the  other,  or  not  to  sue  the  other  for 
any  breach  of  conjugal  duty,  will  be  enforced  by  the 
Court  (x),  A  married  woman's  power  of  entering  into 
such  a  contract  formed  a  notable  exception  to  her  former 
incapacity  to  contract  (y).  As  she  might  sue  or  be  sued 
by  her  husband  in  any  matrimonial  cause  (2),  it  was 
held  that  she  might  enter  into  a  binding  agreement  to 
compromise  any  such  proceedings  (a).  Upon  the  same 
principle,  it  was  further  decided  that  a  wife  may  make  a 
valid  contract  to  live  apart  from  her  husband  founded 
upon  other  valuable  consideration  than  a  compromise  of 
such  proceedings  (J).  But  on  the  occasion  of  a  com- 
promise of  any  proceedings  in  a  matrimonial  cause,  or 
the  execution  of  an  agreement  for  separation,  a  married 
woman  had  no  greater  capacity  to  dispose  of  property  or 
to  contract  in  respect  thereof  than  she  had  at  any  other 

(«)  Wren  v.  Bradley,  2  De  G.  McGregor,  20  Q.  B.  D.  529 ;  see 

&  S.  49;  and  see  Be  Moore,  39  Bithop  v.  Buhop,  1897,  P.  138. 
Ch.  D.  116.  (y)  Ante,  p.  505. 

(0  Be  Hope  Johnslone,  1904,  («)  Ante,  p.  530. 


1  Ch.  470.  (a)  Bowleg  v.  Bowley,  L.  R.  1 

(tt)  Jones  V.  WaiU,  4  Man.  &       H.  L.  So.  App  68;  Jessel,  M.R., 

Gr.  1104;    WUeon  v.   WUeon,  1       Beeani  v.   Wood,  12  Ch.  D.  605, 


H.  L.  C.  538.  621 ;    Bote  v.  Bow,  8  P.  D.  98 ; 

(x)  Sander  tt    v.    Bod  way,    16  Cahill  ▼.  CahUl,  8  App.  Cas.  420, 

Beav.  207;   Hamilton  v.  Heetor,  429,  435,  436. 
L.  B.  13  Eq.  511 ;  MarehaU  v.  (6)  Hunt  v.  Hunt,  4  De  G.,  F. 

Marshall,  5  P.  D.  19;  Be$atU  v.  &  J.  221 ;  Marshall  7.  Marshall, 

Wood,  12  Ch.  D.  605:  Gandy  y.  5  P.  D.  19;  Besant  y.  Wood,  12 

Oandy,  7  P.  D.  168  ;  Bose  v.  Base,  Ch.  D.  605 ;  Clark  v.  Clark,  10 

8  P.  D.  98:  Clark  v.  Clark,  10  P.  D.  188;  Aldridge  y.  Aldridge, 

P.  D.  188;  Oandy  y.  Gaudy,  30  13    P.    D.    210;    MeOregor    y. 

Ch.  D.  57 ;  Aldridge  y.  Aldridge,  McGregor,  20  Q.  B.  D.  529 ;  Be 

13    P.   D.    210 ;    McGregor    y.  Weston,  1900,  2  Ch.  164. 
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tiiue(«).  So  that  a  woman  married  under  the  rale  of 
the  common  law  could  not,  on  fleparating  from  her 
husband,  make  a  valid  disposition  of  her  reversionaiy 
chose  in  action  ((2),  except  under  the  pro  visions  of 
Malins'  Act(«),  or  of  her  real  estate,  otherwise  than  as 
provided  by  the  Fines  and  Becoveries  Act(/).  Bat 
a  wife  agreeing  to  separate  from  her  husband  might 
dispose  of  or  bind  by  engagement  any  property  settled 
on  trust  for  her  separate  use  without  restraint  on 
anticipation  (^X  ^^^  ^^^^7  ^^  course  now  deal  with  or 
contract  in  respect  of  her  separate  property,  which  she 
is  not  restrained  from  alienating  (A). 

(e)  AnU,  p.  498. 


(e)  Siamper  ▼.  Barker,  5  Hadd. 
157;  SlaUer  ▼.  8laUer,l  Y.  ft  C. 
28;  VamfUari  v.  VanHUart,  4 
K.  ft  J.  62:  CahiU  y.  OahiU,  8 
App.  Cas.  420 ;  HarU  T.  Jannan, 
1895,  2  Ch.  419. 

(d)  Siampery,  Barker^  5  Hadd. 
157 ;  see  ante,  p.  496. 


OtuL  420;   aee  Williams,  B. 
303,20died. 

C^)  CakillY,Oah£a,SApp.C»a 
420,  429,  431 ;  anie.  pp.  501,  a^. 

(*)  Jfi<«,pp.5l3,sg. 
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PAKT  IV. 

OP  TITLE. 

We  have  seen  (a)  that  there  are  two  ways  of  acquiring 
the  ownership  of  goods,  which  are  quite  irrespective  of 
any  previous  title.  One  is  under  an  exercise  of  sovereign 
authority,  of  which  several  instances  have  been  given  (b) ; 
the  other  is  by  occupancy  (c).  Any  person  who  acquires 
goods  in  either  of  these  ways  obtains  a  valid  title  to 
them,  as  against  all  the  world.  For  the  occupant  of  any 
goods  enjoys  the  original  ownership  of  them  (d),  and 
when  a  new  ownership  is  conferred  under  sovereign 
authority,  all  other  claims  are  effectually  extinguished. 
These  modes  of  acquisition  are  however  exceptional; 
and  we  will  proceed  to  consider  what  title  is  obtained 
when  goods  are  acquired  in  other  ways,  not  independent 
of  previous  ownership  («),  as  upon  sale,  gift  or  succession 
after  death. 

The  general  rule  of  the  common  law  is  that  if  a  man  General  rale 
dispose  of  a  chattel,  whether  for  value  or  otherwise,  he  ^^^  ®- 
can  confer  no  better  title  thereto  than  he  has  himself  (/). 
Thus  if  any  one  obtain  possession  of  a  watch,  for  instance, 
by  theft  or  finding,  and  then  sell  it,  but  not  in  market 
overt,  the  buyer  will  not  be  entitled  to  retain  it  as 
against  the  owner  (gr).     Nor  can  the  buyer  require 

(a)  Ante,  pp.  46,  47.  owner  of  stolen  goods  from  raing 

(b)  Ante^  p.  47,  and  p.  25,  n.  an  innocent  purohaser  for  their 
(q).  reoovery  before  conviotion  of  the 

(c)  ArUe,  p.  47.  thief  (see  ante,  p.  52) ;  Cundy  y. 

(d)  Ante,  p.  47.  Lindeay,  8  App.  Gas.  459 ;  Picker 
(0)  See  anU,  p.  46.  y.  London  ana  County  Bank,  18 
(/)  CMe    y.    NortJi    Weeiem       Q.  B.  D.  515 ;   Farquhanon  y. 

Bank,  L.  B.  10  G.  P.  854,  862.  King,  1902,  A.  G.  325;  stai  56  ft 

(a)  White  y.  Spettigue^  18  M.  57  Yiot.  o.  71,  s.  21 ;  and  see 

&  W.  603,  establishing  that  there  01^0,  pp.  7—10, 15,  28,  50—58. 
is  no  mle  of  law  to  preyent  the 
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repayment  of  the  price  paid  by  him  before  delivering 
up  the  watch  to  its  owner ;  for  a  refusal  to  give  it  up, 
except  on  Buch  conditions,  would  be  a  conversion  of  tte 
chattel  to  the  buyer's  own  use,  and  would  render  him 
liable  to  be  sued  foY  its  recovery  or  value  (A).  And  it 
makes  no  difference  that  the  buyer  purchased  the  watch 
in  good  faith  without  notice  of  any  defect  of  title  in  the 
person  from  whom  he  took  it  (i).  And  if  the  seller  had 
obtained  possession  of  the  watch  on  a  loan  of  it  by  the 
owner,  the  buyer  would  take  it  equally  subject  to  the 
owner's  rights.  For  as  we  have  seen  (k),  the  common 
law  does  not  enable  a  bailee  to  confer  any  title  to  the 
chattels  bailed  as  against  the  owner  claiming  them  after 
the  determination  of  the  bailment.  We  have  taken  an 
absolute  sale  by  a  thief  or  finder  as  the  strongest  instance 
of  the  rule  which  we  are  considering ;  but  of  course  a 
pledge  (/)  or  gift  of  chattels  by  one  so  possessed  of  them 
confers  no  better  title  than  a  sale.  The  above  general 
rule  of  the  common  law  applies  to  dispositions  of  all 
goods,  other  than  money  or  n^otiable  securities  (m). 
These  form  the  subject  of  one  of  the  exceptions  to  the 
rule.     As  may  be  supposed,  when  title  is  transmitted 

(h)  Lee  V.  Bayee,  18  C.  B.599:  s.  80,  goods  unlawfully  pawood 

an^  PP- 17, 51.    A  re-sale  by  the  with    a    pawnbroker    may    be 

bayer,  however  innocently,  would  ordered  to  be  delivered  to  tbeir 

aUio  be  a  conversion  of  the  chattel  owner,  eUher  on  paymemt  io  the 

to  his  own  use,  and  render  him  pawnbroker  of  the  amomni  of  CAw 

liable  in  trover  to  the  owner ;  see  loan  or  any  pari  tkeret^^  or  witfa- 

cases  cited  in  previous  note,  and  out  such  payment,  as  to  the  Court, 

in  n.(9)top.51,afile.    Theinno-  according  to  the  conduct  of  the 

cent  purchaser  of  stolen  goods  owner   and   the   other    circum- 

may,  however,  obtain  an  order  stances  of  the  case,  seems  just 

for  his  reimbursement  out  of  any  end  fitting.    But  it  does  not  ap- 

moneys  tsdcen  from  the  thief  on  pear  to  have  been  yet  decided  lu 

his  apprehension;  stat  80  J^  81  what  extent,  if  any,  this  enaot- 

Vict.  c.  35,  s.  9.  ment  interferes  witti  the  owner's 

(t)  Farquharton  v.  King^  1902,  common  law  rights. 
A.  C.  825.  (m)  Oreat     Weatem     By.    t. 

(k)  Ante,  pp.  22,  56.  London  and  County  Bank,  1901, 

(0  HarU>p  V.  Hoare,  1  Wils.  8 ;  A.  C.  414,  deciding  that  cheques 

2  Str.  1187 ;  Singer  Manufaetur-  crossed  '<  not  negotiable  "  (ante, 

ing  Co,  T.  Clark,  5  Ex.  D.  37,  42.  p.    188)   are   governed    by  the 

Under   the    Pawnbrokers'    Act,  genera]  rule. 
1872,  Stat.  35  &  86  Yiot.  c.  93, 
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by  act  of  law,  as  upon  suocession  after  death,  or  the 
exercise  of  some  creditors'  right,  it  is  no  better  than  it 
was  before,  either  at  law  or  in  equity  (n).  Thus  an 
executor  (o)  or  a  trustee  in  bankruptcy  (p)  has  no  better 
right  to  goods  wrongfully  obtained  by  the  testator  or 
bankrupt  tlian  he  himself  had.  And  if  the  sheriff 
under  a  writ  of  fi.  fa.  (q)  seize  and  sell  goods,  of  which 
the  judgment  debtor  is  apparently  but  not  really  the 
owner,  the  sheriff  is  liable  for  their  wrongful  seizure  (r), 
or  the  goods  may  be  recovered  from  the  purchaser  (s). 

The  exceptions  to  the  above  general  rule  have  been  Exoeptiona. 
ahready  indicated  in  stating  the  limitations  of  owner- 
ship (0-  They  arise  some  by  the  common  law,  and 
others  by  statute.  But  in  most  cases  their  object  is  the 
same,  namely,  to  protect  persons  who  purchase  goods 
in  good  faith  and  for  value  in  the  ordinary  course  of 
commerce,  without  notice  of  any  defect  in  the  title  of 
those  from  whom  they  obtained  them.  We  will  first 
notice  the  common  law  exceptions,  of  which  the  prin- 
cipal relates  to  sales  in  market  overt.  The  law  of  sale  ^|®  ^J^' 
in  market  overt  has  been  already  noticed  (u) ;  it  is  now 
codified  by  the  Sale  of  Goods  Act,  1893  (x),  as  follows : — 
Where  goods  are  sold  in  market  overt,  according  to  the 
usage  of  the  market,  the  buyer  acquires  a  good  title  to 
the  goods,  provided  he  buys  them  in  good  faith  and 
without  notice  of  any  defect  or  want  of  title  on  the  part 
of  the  seller.  As  we  have  seen,  however,  there  is  one 
case  in  which  even  a  sale  in  market  overt  will  not  protect 

(n)  See  Lewin  on  Trasts,  215,  Cooke,    2    Ex.  654  ;    Sodeau  v. 

216,  6th  ed. ;  270,  271, 11th  ed.  Shorty,  74  L.  T.  X.  B.  240;  Jelka 

(o)  WniB.  Saand.  217,  n.  (1).  v.  Hayumrd,  1905,  2  K.  B.  460. 

(  p)  Load  y.  Green,  15  M.  &  W.  («)  FarratU  v.  Thompeon,  5  B. 

216,  221 ;  Mb  parte  Drake,  Be  &  A.  826 ;  24  R.  R.  571 ;  Crane 

Ware,  5  Ch.  D.  866 ;  iSe  Eaeiaate,  ▼.  Ormerod,  1908,  2  K.  B.  37. 

1905, 1  K.  B.  465.  (0  Ante,  p.  23. 

(g)  Ante,  p.  99.  (u)  AnU,  pp.  14,  23. 

(r)  QlanpooU  t.  Y<mng,  9  B.  (x)  Stat.  56  &  57  Vict.  c.  71, 

&  G.  696;  33  R.  R.  294;  X^gv.  B.  22  (1). 
Evane,  6  M.  &  W.  36 ;  Fremany. 
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Hones. 


Shops  in  the 
City  of 
London, 


a  purchaser,  tiamely,  where  the  goods  sold  weire  stoleo, 
and  the  thief  has  been  prosecnted  to  conviction.  For 
in  this  case  the  ownership  of  the  goods  is  revested  by 
statute  in  the  party  robbed,  who  may  then  recover  them 
from  any  person  in  whose  possession  they  are,  whether 
the  latter  obtained  them  by  purchase  in  market  overt  or 
otherwise  (y).  With  regard  to  horses,  a  sale  in  market 
overt  will  not  confer  on  the  purchaser  any  further  title 
than  is  possessed  by  the  vendor,  unless  the  sale  be  made 
according  to  the  directions  of  certain  statutes  (:s);  and 
even  then  the  true  owner  may,  at  any  time  within  six 
months  after  his  horse  has  been  stolen,  recover  his 
property  on  tender  to  the  person  in  possession  of  the 
price  he  bond  fide  paid  for  it  (a).  Every  shop  in  the 
city  of  London,  where  goods  are  openly  sold,  is  con- 
sidered as  a  market  overt  for  such  things  as  by  the  trade 
of  the  owner  are  put  there  for  sale  (h).  But  the  shops 
at  the  west  end  of  the  town  do  not  appear  to 
this  privily. 


Mone^  and 

negotiable 

securities. 


The  second  comraon  law  exception  relates  to  money 
and  negotiable  securities,  of  which  the  delivery  in  the 
ordinary  course  of  business  for  valuable  consideration 
and  in  good  faith  confers  a  good  title  thereto  as  against 
all  the  world.  If  therefore  any  money  or  negotiable 
securities  be  stolen,  the  owner  cannot  recover  them 
after  they  have  been  so  transferred  (c) ;  nor  does  the 
ownership  of  any  n^tiable  instrument  stolen  and  so 


(y)  AnU,  pp.  9,  and  n.  («),  10, 
15,  and  n.  (t\  If,  however,  the 
purchaser  ox  stolen  goods  in 
market  ofert  roseU  them  before 
coDviction  of  the  thief,  he  is  not 
liable  as  for  their  oonversion 
(an^  p.  540,  n.  (h));  for  when 
he  resold,  he  was  their  lawful 
owner;  Hortoood  v.  Smiihf  2 
T.  B.  750 ;  and  seo  Walker  v. 
Matthew,  8  Q.  B.  D.  109. 

(£)  Stats.  2  &  8  P.  &  M.  0.  7 ; 
81  Elis.  0.12;  56  &  67  Yiot.  c. 


71,s.22(2):  2Black.Comm.450. 

(a)  Stat  81  Elia.  o.  12,  s.  4. 

(6)  The  Caee  of  Marhei  Overt, 
5  Bep.  88  b ;  Lff<m$  t.  De  Pau, 
II  A.  &  E.  826;  see  Hargreave  t. 
Spink,  1892,  I  Q.  B.  25. 

(e)  ilwte,  pp.  23,  24,  183,  185, 
188,811.  Butaracecoinsoldby 
a  thief  as  a  cariosity  and  never 
passed  into  oiroulation  hsa  been 
neld  to  be  recoverable  acoording 
to  the  general  rule;  Jtfbst  v. 
JBafieodb,1899,2Q.  B.  111. 
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transferred  revest  in  the  party  robbed  upon  conviction 
of  the  thief  (d).  And  no  title  at  all  is  required  to  be 
shown  by  the  payer  or  deliverer  of  any  money  or 
negotiable  securities  in  any  bona  Jide  business  trans- 
action. Thus,  if  a  sovereign  or  a  banknote  be  offered 
in  payment  of  a  debt,  it  is  no  part  of  the  duty  of  the 
creditor,  under  ordinary  circumstances,  to  ask  the  debtor 
hoYT  he  came  by  it.  But  if  there  be  any  mala  Jides  on 
the  part  of  the  person  receiving  any  money  or  n^otiable 
security,  or  such  gross  negligence  as  may  amount  in 
itself  to  evidence  of  maia  fides,  the  true  owner  may 
recover  such  property,  provided  its  identity  can  be 
ascertained  (6). 

Thirdly,  both  at  common  law  and  in  equity,  if  any  Dupoeitiona 
one  acquire  goods,  or  any  equitable  interest  therein,  haviDga 
under  a  conveyance  voidable  for  fraud,  misrepresenta-  y?^^?Sg*^*^® 
tion,  duress,  or  undue  influence,  and  dispose  of  the 
same  for  value  to  another,  who  takes  in  good  faith  and 
without  notice  of  the  defect  in  the  title,  the  original 
conveyance  to  the  former  party  can  no  longer  be  set 
aside  as  against  the  latter,  who  thus  acquires  an  inde- 
feasible title  to  the  property  (/).    And  by  the  Sale  of 
Goods  Act,  1893  (g),  when  the  seller  of  goods  (A)  has  a 

(d)  See  Btat  24  &  25  Vict.  P.  C.  219,  229,  230;  Candy  v. 
o.  96,  8. 100  ;  Londm  and  County  Lindsay,  3  App.  Gas.  459,  464; 
Batik  V.  London  and  Biver  Plate  Vilmcmt  v.  Bentley,  18  Q.  B.  D. 
Bank,  21  Q.  B.  D.  535.540;  ante,  322,  330;  12  App.  Gas.  471,  477, 
pp.  9,  n.  (s)  15,  28,  n.  (g).  483  (this  decision  gave  rise  to  the 

(e)  C^rke  v.  8hee,  Cowp.  197;  amending  stat.  56  A  57  Vict  o. 
Fotter  V.  Peanon,  1  0.  M.  &  R.  71,  8.  24(2);  anU,  p.  9,  n.  («)); 
849 ;  S.  C,  5  Tyrw.  255 ;  Good-  as  to  the  rale  of  equity,  Slurge  v. 
fnan  v.  Harvey,  4  A.  &  E.  870.  Starr,  2  My.  &  K.  195;  PhilHpB 
And  see  Raphael  v.  Bank  of  y.  PMlHps,^  Be  G,,V,  &  J,  20S. 
England,  17  0.  B.  161;  Jones  y.  218;  Hunter  v.  Walters,  L.  R.  7 
Gordon,  2  App.  Gas.  616.  Gh.    75;     National    Provincial 

C/)  See  2  Wms.  Y.  &  P.  674,  Bank  of  England  v.  Jaekson,  38 

748, 767, 787,  and  n.(p),  788,  806,  Gh.  D.  1,13;    Uoyd^s  Bank  v. 

807;  and,  as  to  the  rule  of  common  BuUoek,  1896,  2  Gh.  192, 197 ;  of. 

law,  White  v.  Garden,  10  G.  B.  Cave  v.  Cave,  15  Gh.  D.  639, 647.  ^ 

919;  Kings^rd  t.  Merry,  25  L.  (y)  Btat.  56  A  57  Vict.  o.  71, 

J.  (N.  S.)  Ejc.  166,  reyersed  on  s.  23. 

•  another  ground,  26  L.  J.  (N.  B.)  {h)  Ante,  p.  72,  n.  (p). 
£x.  88;  Pease  y.  €Roahee,t,  B.  1 
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voidable  title  thereto,  but  hia  title  has  not  been  avoided 
at  the  time  of  the  sale,  the  buyer  aoquires  a  good  title 
to  the  goods,  provided  he  buys  them  iu  good  faith  and 
without  notice  of  the  seller's  defect  of  title.  This 
enactment  extends  in  terms  to  every  kind  of  voidable 
title  (t) :  but  it  remains  to  be  decided  whether  it  applies 
to  titles,  which  are  voidable  on  account  of  the  personal 
incapacity  of  the  conveying  party,  such  as  the  title 
acquired  under  a  voidable  conveyance  by  an  infant  ox 
a  lunatic  (A;).  These  cases  were  not  comprehended  in 
the  common  law  doctrine  above  stated  (/). 

Estoppel.  Fourthly,  a  valid  title  to  goods  may  be  acquired  fix)m 

one  who  is  not  their  owner,  in  consequence  of  the  law 
of  estoppel.  For,  as  we  have  seen  (m),  if  a  man  has 
acted  so  as  to  induce  the  belief  that  another  was  the 
owner  or  had  power  to  dispose  of  his  goods,  he  will  be 
estopped  by  his  conduct  from  recovering  the  goods  from 
parties  who  have  acquired  them  from  the  other  for  value 
to  the  belief  so  induced. 


TranBactions 
as  to  chattels 
taken  into 
foreign 
countries. 


Fifthly,  if  any  chattels  be  taken  into  a  foreign  country, 
a  good  title  thereto  may  be  acquired  by  any  transaction, 
with  regard  to  them,  which  by  the  law  of  that  country 
confers  a  title  valid  against  all  the  world ;  and  the  title 


(0  Ante,  pp.  79,  80,  87. 

(k)  Ante,  p.  95. 

(0  See  2  Wms.  V.  &  P.  787, 
788,806,807.  It  should  be  noted 
that  statutes  purporting  to  codify 
the  law  are  construed  primarily 
according  to  the  expressions  used 
therein,  and  not  by  reference  to 
the  previous  law ;  Bank  of  Eng- 
land V.  Vagliano^  1891,  A.  C.  107, 
120, 144, 145, 160,  161. 

(m)  Ante^  p.  24,  n.  (m) ;  Bender- 
wn  V.  WiUiafM,  1895,  1  Q.  B. 
521;  see  FarquharMm  v.  King, 
1902,  A.  G.  325,  341.  Upon  this 
principle  it  has  been  held  that,  if 


one  intrust  another  with  securities 
appearing  on  the  face  of  them 
to  be  transferable  by  delivery, 
though  not  recognised  as  negoti- 
able by  law  (see  afi<e,  p.  31 IX  And 
the  latter  iVaudulently  deal  with 
them  as  negotiable,  the  former 
will  be  estopped  from  denying 
their  negotiability  in  an  action 
to  recover  them  from  a  third  party, 
who  has  taken  them  in  the  ordi- 
nary course  of  business  for  value 
and  in  good  faith;  Ooodwin  v. 
BobarU,  I  App.  Gas.  476 :  Rum- 
hall  V.  MetropolUan  Bank,  2 
Q.  B.  D.  194. 
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SO  acquired  will  remain  valid  in  the  event  of  the  chattels 
being  brought  back  to  England  (n). 

The  remaining  common  law  exception  to  the  rule,  indorsement 
which  prevents  the  disposer  of  a  chattel  from  conferring  bm  oMcMil^ng. 
any  greater  right  than  he  has  himself,  occurs  in  the 
case  of  the  bond  fide  indorsement  and  delivery  for  value 
of  a  bill  of  lading  by  a  buyer  of  goods  forwarded  by  sea, 
who  has  not  paid  for  them.  In  such  a  case,  as  we  have 
seen  (o),  the  right  of  stoppage  in  transitu,  which  might 
have  been  exercised  against  the  buyer  himself,  is  either 
altogether  defeated,  or  postponed  to  the  claim  of  the 
transferee  of  the  bill  of  lading,  according  as  the  transfer 
of  the  same  were  by  way  of  sale  or  pledge. 

The  most  important  statutory  exceptions  to  the  Statatory 
above-mentioned  general  rule  are  those  existing  under  ®*^^  ^^^' 
the  Factors  Act,  1889(2)).  These  have  been  already 
noticed  (j).  As  we  have  seen,  their  effect  is  to  enable 
mercantile  agents  intrusted  with  the  possession  of  goods 
to  make  valid  sales  or  pledges  of  them  without  the 
owner's  authority  (r)  ;  to  enable  a  person  intrusted  with 
the  possession  of  goods  for  the  purpose  of  consignment 
or  sale,  or  in  whose  name  goods  are  shipped,  to  give  a 
valid  lien  on  them  for  advances  made  to  or  for  him  by 
the  consignee  of  the  goods ;  to  enable  the  seller  or  buyer 
of  goods  in  possession  of  them  to  make  valid  dispositions 
of  them,  each  as  against  the  other ;  and  to  enable  the 
buyer  of  goods  in  possession  of  any  delivery  order  or 
other  document  of  title  to  the  goods  to  defeat  or  post- 
pone the  vendor's  lien  or  right  of  stoppage  in  transitu  by 

(n)  ^n/0,  p.  24.  expressly  or  by  implication  arising 

(o)  Anie^  pp.  84,  85.  from  the  usual  course  of  his  em- 

(p)  Btat.  52  &  53  Viol  c.  45.  ployment ;    Fiekering    v.    Buth, 

(q)  Ante,  pp.  22.  n.  (e),82— 85.  15  East,  38,  43 ;   13  R.  B.  364; 

(r)  By  the  common  law  a  factor  WUliams  ▼.  Barton,  3  Bing.  139 ; 

or  agent  in  the  possession  of  goods  24  R.  R.  448 ;  and  this  is  still  the 

could  not  give  any  further  title  to  law  iu  cases  not  governed  by  the 

the  goods  than  he  was  authorised  Factors  Act ;  Hastings  Y.  Pearson^ 

to  give  by  his  principal,  either  1893, 1  Q.  B.  62. 

W.P.P  35 
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tiansferring  over  fche  document  for  yalue.  But  in  each 
case  the  Act  confers  a  valid  title  only  upon  persons 
acting  in  good  faith.  Other  statntoiy  exceptions  occur 
in  the  case  of  the  alienation  of  goods  bj  an  owner, 
against  whom  a  writ  of  ji.  fa,  has  been  delivered  to  the 
sheriff,  or  who  has  committed  an  act  of  bankruptcy,  to  a 
person  taking  the  goods  in  good  faith,  for  value  and 
without  notice  of  the  deliveiy  of  any  writ  of  executioii 
or  of  any  available  act  of  bankruptcy,  as  the  case 
may  be  («). 


Beitrioiife 
oonditiona 
oannotbe 
annexed  to 
goods. 


Except  in  the 
case  of  a 
patented 
article. 


Here  it  may  be  mentioned  that  restrictive  conditions, 
such  as  may  be  annexed  in  equity  to  land  {t\  cannot, 
as  a  rule,  be  annexed  to  goods.  Thus  if  one  sell  goods 
to  another  with  a  stipulation  that  the  purchaser  shall 
not  re-sell  them  under  a  certain  price,  or  shall  observe 
any  other  condition  as  to  their  use,  the  condition  is  not 
binding,  either  at  law  or  in  equity,  on  any  person  who 
acquires  the  goods  from  the  purchaser,  whether  for  value 
or  gratuitously  ;  for  the  stipulation  only  imposed  a  con- 
tractual obligation  on  the  purchaser,  and  did  not  affect 
the  goods  (u).  If,  however,  some  particular  chattel  be 
the  subject  of  a  patent,  restrictive  conditions  can  be 
annexed  thereto,  because  no  one  is  entitled  to  sell  or 
use  a  patented  article  without  the  licence  of  the 
patentee  (x).  If  the  patentee  sell  the  patented  article 
without  imposing  any  restrictions  on  its  use,  that  im- 
plies a  licence  for  the  purchaser  to  use  it  in  any  manner 
he  thinks  fit.  But  if  the  patentee  do  impose  such 
restrictions,  a  purchaser  from  any  other  person  than 
the  patentee,  including  a  licensee  of  the  patentee,  is 
bound  by  the  restrictions,  whether  he  had  notice  of 
them  when   he    bought  or    not.     But  the  patentee 


(0  Ante,  pp.  100,  267. 

(0  Bee  Williams,  R.  P.  185, 
20th  ed.;  1  Wins.  V.  &  P. 
426  tq. 


(tf)  Taddy  t.  iSSmoics,  1904, 
1  Gh.  854;  McOmf Aer  T.  PUOner^ 
1904,  2  Ch.  806. 

((E)  Ante,  pp.  825, 326. 
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may  be  estopped  by  his  conduct  from  enforcing  the 
restrictions  (y). 

In  ancient  times  the  sale  of  lands  was  usually  ac-  Warranty  of 
companied  by  a  warranty  of  their  title.    Warranties,  ^^^' 
however,  fell  into  disuse,  and  the  purchasers  of  land 
acquired  a  right  to  covenants  for  the  title,  varying  in 
their  stringency  according  to  the  nature  of  the  title  of 
the  vendor  (z).    But,  upon  the  sale  of  chattels  personal, 
there  may  still  be  a  warranty  of  title,  either  express  or 
implied.    And  every  affirmation  made  by  the  vendor  at 
the  time  of  sale  respecting  the  goods  is  an  express 
warranty,  if  it  appear  to  have  been  so  intended  (a): 
hut  a  warranty  made  subsequently  to  the  sale  is  void 
for  want  of  consideration  (b).    And  if  the  vendor  state 
that  the  goods  are  his  own,  this  amounts  to  an  express 
warranty  of  his  title  (c).     According  to  the  modern  implied 
common  law  rule,  moreover,  the  act  of  selling  goods  JiSe™^*^^ 
implies  an  assertion  of  ownership  in  the  goods  sold. 
A  warranty  of  title  was  therefore  implied  on  the  sale 
of  goods,  unless  it  appeared  from  the  circumstances  of 
the  transaction  that  the  intention  of  the  parties  to  the 
contract  was  merely  to  transfer  such  interest  as  the 
vendor  had  in  the  goods  sold(i).     On  this  subject 
the  law  is  now  codified  in  the  Sale  of  Goods  Act, 
1893(6),  as  follows:— 

(if)  Badi9eheAnilin,Ae.y.hler^  (c)  Fumiu   y.  Leioetter,  Oro. 

1906, 1  Gh.  605 ;  and  see  Briti$h  Jao.  474 ;  Medina  t.  Sioughtan,  1 

Muto9eope,ite,,  Co.  v.  Homer,  1901,  Salk.  210. 

1  Ch.  671.  id)  See    Chapman   v.  SpiUer, 

(£)  See  Williams,  B.  P.  573,  14  Q.  B.  621 ;  Morleu  y.  AUen- 

591,  20tli  ed.  horoughy  8  Ex.  500;  EiehhoU  v. 

(a)  See  Bichard$on  y.  Btwvn,  Bannuier,  17  C.  B.  N.  S.  708 ; 

1  Bing.  344 ;  25  R.  R.  648 ;  Shep-  BagueUy  y.  HawUy,  L.  R.  2  G.  P. 

litrd  y.  Kain,  5  B.  &  Aid.  240 ;  24  625 ;  B,  y.  Samptim,  52  L.  T.  N.  S. 

R.  R.  344;  Power  y.  Barham,  4  772 ;  ISiitoanit  y.  Pearaofi,  6  Times 

Ad.  &  EU.  473;  Oartm'  y.  Crick^  L.  R.  220;   Benjamin  on  Sale, 

4  H.  &  N.  412;   Benjamin  on  511—523,    2ud    ed.;    597    09., 

Sale.  499,  2nd  ed. ;  659,  5th  ed.  5th  ed. 

(6)  Finch,  L.  189;  BMoorla  y.  (0)  Stat  56  &  57  Viot.  0.  71, 


ThomM^  3  Q.  B.  234.    See  ante,      s.  12. 
p.  166. 
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(Sect.  13)  In  »  oontiaot  of  sale,  nnless  the  circomstanoes  of 
the  oontnict  are  each  as  to  show  a  different  intention,  there  is— 

(1.)  An  implied  condition  on  the  part  of  the  seller  that  in  the 
case  of  a  sale  he  has  the  right  to  sell  the  goods,  and  that 
in  the  case  of  an  agreement  to  sell  (/)  he  will  have  a 
right  to  sell  the  goods  at  the  time  when  the  propertj 
is  to  pass: 

(2.)  An  implied  warranty  that  the  hnyer  shall  have  and  enjoj 
qniet  possession  of  the  goods : 

(3.)  An  implied  warranty  that  the  goods  shall  he  free  from 
any  charge  or  encnmhranoe  in  iiftyonr  of  any  third 
ptfty,  not  declared  or  known  to  the  hnyer  before  or  at 
the  time  when  the  contract  is  made. 

WarraQty  of         By  the  general  rule  of  the  common  law,  upon  the  sale 
quality.  of  goods,  DO  warranty  is  implied  as  to  the  quality  of  the 

goods  8old(^).  But  affirmations  made  at  the  time  of 
sale  may  amount  to  an  express  warranty  of  quality,  as 
in  the  case  of  warranty  of  title  (A).  And  a  warranty  of 
quality  may  be  implied  from  the  circumstances  of  the 
transaction  (t).  The  law  as  to  the  implication  of  a 
warranty  of  quality  is  now  codified  in  the  Sale  of  Goods 
Act,  1893 (i),  as  follows:— 

(Sect  14)  Sabject  to  the  proTisions  of  this  Act  and  of  any 

statute  in  that  behalf,  there  is  no  implied  warranty  or  condition 

as  to  the  quality  or  fitness  for  any  particular  purpose  of  goods 

supplied  under  a  contract  of  sale,  except  as  follows : 

(1.)  Where  the  buyer,  expressly  or  by  implication,  makes 

known  to  the  seller  the  particular  purpose  for  which 

the  goods  are  required,  so  as  to  show  that  the  buyer 

relies  on  the  seller's  skill  or  judgment,  and  the  goods 

areof  a  description  which  it  is  in  the  course  of  the  seller's 

business  to  supply  (whether  he  be  the  manufacturer  or 

not),  there  is  an  implied  cocdition  that  the  goods  shall 

be  reasonably  fit  for  such  purpose,  provided  that  in  the 

case  of  a  contract  for  the  sale  of  a  specified  article 

(/)  See  sect.  1  (3) ;  ante,  p.  73.  (0  Soe    BeDJamin    on    Sale, 

(g)  See  Benjamin  on  Sale,  498,  525  tq.,  2nd  ed. ;  623  tq.,  5Ui  ed. ; 

525,  2nd  ed. ;  628.  658,  5th  ed. ;  Jone$  v.  JuU,  L.  R.  8  Q.  B.  197; 

Jone$  v.  JuU,  L.  B.  8  Q.  B.  197,  />niiiiiiiofid    t.    Van   Ingen,    12 

202.  App.  Caa.  284;  Jiraet  t.  PadgdU 

(h)  See  Benjamin  on  Sale,  499,  24  Q.  B.  D.  650. 

2nd  ed. ;  659,  5th  ed.  W  Stat.  56  &  57  Vict.  c.  71. 
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under  its  patent  or  other  trade  name,  there  is  no  implied 
condition  as  to  its  fitness  for  any  particular  purpose  (I) : 

(2).  Where  goods  are  bought  by  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that 
the  goods  shall  be  of  merchantable  quality :  provided 
that  if  the  buyer  has  examined  the  goods,  there  shall 
be  no  implied  condition  as  regards  defects  which  such 
examination  ought  to  haye  revealed  (m) : 

(3.)  An  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage 
of  trade. 

(4.)  An  express  warranty  or  condition  does  not  negative  a 
warranty  or  condition  implied  by  this  Act  unless  iocon- 
sistent  therewith. 

By  the  Merchandise  Marks  Act,  1887  (i^),  on  the  implied 
sale  or  in  the  contract  for  the  sale  of  any  goods  to  which  tcTgwiuine^ 
a  trade  mark,  mark,  or  trade  description  (o)  had  been  '*®"i.^^*'^ 
applied,  the  vendor  shall  be  deemed  to  warrant  that  the  deaoription. 
mark  is  a  genuine  trade  mark  and  not  forged  or  falsely 
applied,  or  that  the  trade  description  is  not  a  false  trade 
description  within  the  meaning  of  this  Act,  unless  the 
contrary  is  expressed  in  some  writing  signed  by  or  on 
behalf  of  the  vendor  and  delivered  at  the  time  of  the 
sale  or  contract  to  and  accepted  by  the  vendee. 

If  goods  and  chattels  should  have  come  into  the  Statute  of 
possession  of  persons  having  no  title  to  them,  such     "" 
persons  will,  in  course  of  time,  be  quieted  in  their 
enjoyment  by  virtue  of  the  Limitation  Act,  1623.    By 
this  statute  all  actions  of  trespass,  detinue,  trover  and 
replevin  for  taking  away  goods  and  cattle  must  be  brought 
within  six  years  next  after  the  cause  of  such  action :  but  DlaabilltieB. 
if  the  person  entitled  to  any  such  action  be  under  age, 
feme  covert,  or  non  compos  Tnentis,  such  person  shall  be 

(0  See    Gills$pie    y.    Cfteney,  1  K.  B.  610. 
1896,  2  Q.  B.  59 ;  PreUt  v.  LaU,         (n)  Stat.  50  &  51  Viot.  c.  28, 

1908,    2    K.    B.   148 ;    Frost  v.  s.  17,  replacing  the  piovisioiui  of 

Aylesbury   Dairy    Co.,    1905,    1  an  Act  of  1862. 
K.  B.  608.  (o)  See  sect.  3. 

(m)  See   Wren  v.  Holt,  1903, 
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at  liberty  to  bring  the  same  action  within  six  years  after 
the  disability  is  removed  (2>).  As  we  have  seen(j), 
however,  this  Act  only  bars  the  action  for  the  recovery 
of  the  goods,  and  does  not  extinguish  the  owner's  title. 
If  one  intrust  his  goods  to  a  simple  bailee,  time  does 
not  begin  to  run  against  him  under  the  statute  until 
he  has  demanded  and  been  refused  their  return  (r). 


Staiutos  of 
Limitation  as 
to  ohosos  in 
action. 


Mortgages, 

judgments 

and  legacies 

formerly 

reeoyerable 

within  twenty 

years. 


Choses  in  action,  whether  legal  or  equitable,  differ  from 
choses  in  possession  in  this,  that  the  title  to  them  is 
endangered  rather  than  strengthened  by  the  Statutes  of 
Limitation.  This  difference  arises  from  the  nature  of 
the  property.  Goods  and  chattels  may  exist  without 
any  owner ;  but  if  there  cease  to  be  a  person  entitled  to 
a  debt,  the  debt  itself  ceases  to  exist  (s).  The  time 
within  which  actions  or  suits  may  be  brought  for  the 
recovery  of  choses  in  action  varies  according  to  the 
nature  of  the  security.  The  law  on  this  subject  has 
been  rendered  somewhat  difficult  by  two  different  Acts 
of  Parliament  (t)  varying  from  each  other,  each  passed 
in  the  same  session  of  Parliament,  and  each  intended 
to  amend  the  law.  If  the  chose  in  action  were  money 
secured  by  any  mortgage,  judgment  (w)  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any  real  estate  at 
law  or  in  equity  (aj),  or  any  legacy  (y),  or  the  personal 
estate  or  any  share  of  the  personal  estate  of  a  person 
who  had  Tlied  intestate  (2),  no  action  or  suit  could 
formerly  be  brought  to  recover  the  same  but  within 


(p)  SUt.  21  Jao.  1. 0. 16,  Bs.  8, 7. 
The  disabUities  of  absence  beyond 
seas  and  imprisonment  were  abo- 
lished by  Stat  1 9  &  20  Vict  0. 97, 
S8. 10, 12. 

(g)  Jnte,  p.  25. 

CO  WUhiMon  T.  VeHty,  L.  R. 
6  G.  P.  206 ;  MtOer  y.  Dell,  1891, 
1  Q.  B.  468. 

(«)  BeeBeHiggifuonandDean, 
1899, 1Q.B.  825,830  «a. 

(0  8tat8.    8    &   4   Wm.    IV. 


00.  27,  42. 
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(u)  WaJUon  Y.  Bireh^  15  Sim. 
t3. 


PefAfield, 


(x)  See  Kirldand  Y. 
1908, 1  K.  B.  756. 

(y)  Shcppard  y.  Duke,  9  Sim. 
567.  Le^y  here  includes  any 
share  of  a  testator's  residnary 
estate ;  Be  Maekay,  1906, 1  Gb.  25. 

(s)  Stat  28  &  24  Yict  c  88, 
s.  18;£0/(Afif(m,29Gh.D.964. 
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hocnty  years  next  after  a  present  right  to  receive  the 

same  (a)  should  have  accrued  to  some  person  capable 

of  giving  a  discharge  for  or  release  of  the  same ;  imless 

in  the  meantime  some  part  of  the  principal  money, 

or  some  interest  thereon,  should  have  been  paid,  (6) 

or  some  acknowledgment  of  the  right  thereto  should 

have  been  given  in  writing  signed  by  the  person  by 

whom  the  same  should  have  been   payable,   or  his 

agent  (c),  to  the  person  entitled  thereto  or  his  agent  (d) ;  . ; 

and  in  such  case   no  such  action  or  suit  could  be 

brought  but  within  twenty  years  after  such  payment  or 

acknowledgment,  or  the  last  of  such  payments  or  acknow- 

ledgmentSy  if  more  than  one,  was  made  or  given  (a). 

But  by  the  Eeal  Property  Limitation  Act,  1874  (/), 

which  came  into  operation  on   the   1st  of  January, 

1879  (jr),  the  above-mentioned  period  of  twenty  years  Reduced  to 

was  reduced  to  tivdve  years  (A),  except  in  the  case  of  the    ^  ^®  ^**"* 

personal  estate  or  any  share  in  the  personal  estate  of  a 

person  who  has  died  intestate,  an  omission  probably 

made  per  incwriam. 

If  the  chose  in  action  be  rent  due  upon  an  indenture  Rent  aecnred 
of  demise,  or  money  secured  by  bond  or  other  specialty,  and  money" 
but  not  charged  upon  or  payable  out  of  any  land  or  f^^*^[^ 

(a)  See  JB0  Owen,  1894,  8  Ch.  as  hia  romedj  against  the  land ;   ^^7  ^  ^^'^f^ 

220 ;  Be  Pardoe,  1906, 1  Ch.  265.  FMimMe  v.  Flini,  22  Oh.  D.  679,   nizanoe 

(&)  See  Rb  Clifderh  1900, 1  Ch.  that  the  same  result  may  follow, 

774.  where  the  mortgagor's  oontraot 

(e)  Lord  8t.  John  v.  Boughtony  for  payment  is  contained  in  a 

9  Sim.  219.  separate  deed ;  Be  FMy,  43  Ch. 

(d)  Blair  v.  Nugent^  3  Jones  D.  106,  that  payment  of  interest 
ft  Lat.  673, 677.  by  a  mortgagor  keeps  aliye  the 

(e)  Stat.  8  &  4  Will.  IV.  c.  27»  remedy   against   a   surety ;    Be 
8.  40.  DatrU,  1891,  8  Ch.  119,  that  the 

(/)  Stat.  87  ft  88  Viot  o.  57,  recovery  of  a  legacy  may  now  be 

8.  8.  barred  in  twelve  years,  nDless  it 

(g)  Sect.  12.  be  seonred  by  an  exjjtreeB  trust ; 

(h)  See  SuUon   T.  SuUon,  22  Jay  t.  Johnttone^  1898,  1  Q.  B. 

Ch.  D.  511  iKirklandv.Peatfield,  189;    Taylor  t.  EoUand,  1902, 

1903, 1  K.  B.  756 ;  deciding  tliat  1  K.  B.  676,  that  any  judgment 

the  mortgagee's  remedy  on  the  may  now  be   barred  in  twelve 

mortgagors  covenant  for  payment  years,  though  it  do  not  operate  as 

in  the  mortgage  deed  may  now  be  a  ohsjrge  on  land, 
barred  in  twelve  years  as  well 
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Absenoo 
beyoDdieai. 


Arreftnof 
dower. 


rciit(t),  or  money  secured  by  a  reoognizanoe,  an  action 
must  also  be  brought  within  twenty  years  after  the 
cause  of  such  action  (k),  or  within  twenty  years  after 
the  removal  of  any  of  the  disabilities  of  infancy,  cover- 
ture or  lunacy  (/).    And  if  any  person,  against  whom 
there  is  any  such  cause  of  action,  shall  be  beyond  the 
seas  at  the  time  such  cause  of  action  accrued,  the  person 
entitled  to  any  such  cause  of  action  may  bring  the  same 
against  him  within  twenty  years  after  his  return  (m). 
And  the  absence  of  a  joint  debtor  beyond  the  seas  will 
not  prevent  time  from  running  in  favour  of  the  others, 
who  may  not  be  beyond  the  seas ;  and  the  recovery  of 
judgment  against  them  will  not  prevent  the  creditor 
from  commencing  an  action  against  the  absent  debtor 
after  his  return  (n).    If  any  acknowledgment  shall  have 
been  made,  either  by  writing  signed  by  the  party  liable, 
or  his  agent,  or  by  part  payment  or  part  satisfaction  on 
account  of  any  principal  or  interest  then  due(o),  the 
person  entitled  may  bring  his  action  for  the  money 
remaining  unpaid  and  so  acknowledged  to  be  due, 
within  twenty  years  after  such  acknowledgment,  or 
within  twenty  years  after  any  of  the  above-mentioned 
disabilities  shall  have  ceased,  or  the  party  liable  shall 
have  returned  from  beyond  the  seas,  as  the  case  may 
be  (p).    If  the  chose  in  action  consists  of  arrears  of  dower, 
neither  such  arrears  nor  damages  on  account  thereof 
can  be  recovered  or  obtained  by  any  action  or  suit  for  a 


(t)  Be  Pofwri,  30  Ch.  D.  291. 
The  period  for  recovering  money 
aeoured  by  specialty  and  also 
charged  on  any  land  or  rent  is 
now  tioelve  years,  as  the  case  falls 
within  Stat.  37  &  88  Vict.  c.  67, 
8.  8  ;  SfiUon  v.  SuUon,  22  Ch.  D. 
511 ;  Feartuide  t.  FUtU,  ib.,  579 ; 
Be  England,  1895,  2  Ch.  820. 

(k)  Stat.  8  ft  4  Will.  IV.  c.  42, 
8.3. 

(0  Stat?.  8  &  4  WiU.  IV.  c.  42, 
8.  4;  19  &  20  Vict.  c.  97,8.10; 
Pardo  V .  Binffitam,  17  W.  Jl.  419. 


(m)  Stat.  8  ft  4  WUl.  IV.  c.  42 
8.  4. 

(n)  Stat.  19  &  20  Vict.  c.  97, 
8.  11 ;  see  awU,  p.  420,  and  Dotus 
(y)»  (0. 

(o)  See  Boddam  t.  Morle^^  1 
De  G.  ft  J.  1 ;  Moodie  ▼.  Han- 
nisler,  4  Drew.  432;  Oooos  t. 
OrenweU,  L.  R.  2  Ch.  112;  DM 
T.  Walker,  1893,  2  Ch.  429 ;  Be 
England,  1895,  2  Ch.  820. 

(p)  Stat.  3  ft  4  WiU.  IV.  c.42, 
s.  6;  •" 


q09. 


Kempe  ▼.  OMan^  9  Q.  B. 
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longer  period  that  six  years  next  before  the  commence- 
ment  of  such  action  or  suit  (q).  Arrears  of  rent  or  of  Arrears  of 
interest  in  respect  of  any  sum  of  money  charged  upon  ii^teiS^. 
or  payable  out  of  any  land  or  rent  or  in  respect  of  any 
legacy,  can  be  recovered  only  within  six  years,  next  after 
the  same  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his 
agent  (r).  This  enactment  limits  the  recovery  of  rent 
or  interest  on  money  charged  on  land  in  respect  of  the 
charge  on  the  land  to  six  years*  arrears  (s).  But  it  was 
decided  before  the  Limitation  Act  of  1874  took  effect 
that  if  such  rent  or  interest  were  secured  to  the 
claimant  (t)  by  indenture  of  demise  (w),  or  by  bond  or 
other  specialty  (a;),  an  action  of  debt  or  covenant  might 
be  brought  to  recover  the  same  at  any  time  within 
twenty  years.  Since  this  act,  such  an  action  must,  it 
seems,  be  brought  within  twelve  years,  at  least  as 
regards  the  interest  of  money  charged  on  land(y). 
Thus  a  mortgagee  of  lands  seeking  to  foreclose  can  only 
obtain  an  order  for  foreclosure  absolute  in  default  of 
payment  of  the  principal  money  secured  together  with 
six  years'  arrears  of  unpaid  interest  («):  but  he  can  re- 
cover twelve  years'  arrears  by  suing  on  the  mortgagor's 

(7)  Stat.  3  &  4  WiU.  IV.  c.  27,  (y)  Ante,  p.  552,  d.  (t).    It  is 

0.  41.  a  question  whether  the  principle 

(f)  Stat.  3  ft  4  Will.  IV.  c.  27,  of  the  cases  there  cited  does  not 

8.  42 ;  fSranoU  v.  Graver^  5  Hare,  apply  to  the  recovery  by  action 

39;    Humfrey  v.  Gery^  7  C.  B.  of    debt    or   covenant   of    rent 

567 ;  Toft  v.  tHevenwn^  5  De  Gex,  seonred  by  an  indenture  of  de- 

M.  k  G.  735 ;  Bawyer  v.  Wood-  mise ;  for  rent  is  money  payable 

many  L.  B.  8  £q.  313 ;  Attbury  v.  oat  of  land ;   see  L.  Q.  B.  xiii. 

Aatbury,  1898,  2  Ch.  1 11.  288.    Darley  v.  Tennant,  53  L.  T. 

(•)  ifunter  v.  NockoicU,  1  Mao.  N.    S.    257,    appears    to    show 

&  G.  640.  that  snch  rent  is  still  so  recover- 

(t)  Bvghe$  V.  Kdlyj  8  Dro.  &  able  within  twenty  years;    $ed 

Warren,  482.  qussre. 

(u)  Paget  v.  Foley,  2  New  Ca.  («)  Hodges  v.    Croydon  Canal 

679.  Co.,  3  Beav.  86 ;  Sinclair  v.  Jack- 

(x)  Sims  V.  Tfwmasy  12  A.  &  son,    17    Beav.    405;    Dingle  v. 

E.  536.  Coppen,  1899, 1  Ch.  726, 729. 
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Bimpleoon.  covenant  to  pay  interest  (a).  If  the  chose  in  action 
consist  of  a  simple  contract  debt,  it  mnst  be  sued 
for  within  »ix  years  next  after  the  cause  of  action,  or 
within  six  years  next  after  the  removal  of  any  of  the 
disabilities  of  infancy,  coverture  or  lunacy  (6),  or  if  the 
debtor  were  beyond  seas  at  the  time  of  the  accrual  of 
the  cause  of  action  against  him,  within  six  years  after 
his  return  (c).  And  no  acknowledgment  or  promise  by 
words  only  to  pay  such  debt  shaU  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract  to  take  the 
case  out  of  the  operation  of  the  statute,  unless  such 
acknowledgment  or  promise  shall  be  made  in  writing, 
signed  by  the  party  chargeable  thereby  (rf)  or  his 
agent  (e).  But  ttus  shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest  to  prevent  a  debt  from  being 
barred  by  the  Statute  of  Limitations  (/).  So  that  the 
creditor's  remedy  may  still  be  kept  aUve  by  part  pay- 
ment of  principal  or  interest  on  account  of  the  debt, 
without  any  written  acknowledgment,  provided  that  the 
payment  be  so  made  that  a  promise  to  pay  the 
remainder  of  the  debt  can  be  inferred  therefrom  (^f). 

(a)  See  Elvy  ▼.  Noneood,  5  De     due   io   bim  during  the  iriiole 
6.  &  8.  240 ;  Wimftms,  R.  P.  530,     time  Ihat  tbe  prior  mortgagee  or 


542,  543,  20th  ed.    But  a  mort-  incombranoer  was  in  i 

gagee  who  haB  Bold  the  mortgaged  atat.  3  &  4  Wm.  o.  27,  a.  42. 

property  under  hia  power  of  aale  (5)  Btata.  21  Jao.  I.  a  16,8a.  3, 

mav  retain  aU  arreara  of  intereat,  7 ;  19  &  20  Viot.  e.  97,  aa.  10, 12. 

and  a  mortgagor  seeking  to  re-  Thia  ia  the  case,  although  the 

deem   the   mortgaged   property  money  due  be  alao  charged  upon 

can  only  do  so  on  the  terms  of  somo  laud  or  rent;    Bamm  t. 

paying  all  the  arrears  of  intereat ;  OlmUm,  1899, 1  Q.  B.  885.    But 

He  ManhMd,  34  Ch.  D.  721 ;  if  the  ddd  were  ao  bamd,  the 

Dingle  t.  Coppen^  1899, 1  Ch.  726 ;  ekarae  would  neyertheleBa  remain 

JU  lAoyd,  1903,  1  Ch.  S85 ;  see  until  barred  aa  aboTO  mentioned, 

Williams,  R.  P.  544,  547,  20th  anU,  p.  551.  and  n.  (fc). 

ed.    And   it   is   provided   that  (e)  Stat.  4 ft 5  Anne, o. 3 (c.l6» 

where  a  mortgagee  or  other  in-  in   Bufihead),   a.    19   (1);    aee 

cumbraneer  ahall  have  been  in  Muturtu  Bey  v.  Qndbanf  1894^ 

possession   of  any  land,   or   in  2  Q.  B.  352, 855. 

receipt  of  the  rents  and  profita  (d)  Stat.  9  Geo.  lY.  e.  14,  s.  ]. 

thereof,  within    one   year   next  («)  Stat,  19  &  20  Vict.  c.  97, 

before  the  action  of  a  subsequent  a.  13  ;  see  ante,  pp.  167, 172. 

mortgagee  or  incumbrancer,  the  (/)  Btat  9  Geo.  lY.  c  14,a  1. 

latter  may  recover  the  arrears  of  (y)  Waugh  v.  Cope,  6  M.  &  W. 

interest  wnich  may  have  become  824,  829;  Morgan  ▼.  Bowiande, 
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Actions  of  debt  upon  any  award  where  the  submission  Awards,  fincB 

is  not  by  specialty,  or  for  any  fine  due  in  respect  of  any  ^J  ^^Py'**^!^ 

copyhold  estates  (A),   or  for  an  escape,  or  for  money 

levied  on  a,ny  fieri  faeias,  must  also  be  brought  within 

six  years  after  the  cause  of  action,  with  a  similar  saving 

in  respect  of  disabilities  to  that  applicable  in  the  case 

of   actions  on  indentures  of  demise,  bonds  or  other 

specialties  (i).    And  actions  for  penalties,  damages  or  Fenaltie6,&o., 

sums  of  money  given  to  the  party  grieved  by  any  ^ty  grieved. 

statute  now  or  hereafter  to  be  in  force,  must  be  brought 

within  two  years  after  the  cause  of  such  actions,  with 

the  like  saving  in  respect  of  disabilities,  unless  the  time 

for  bringing  such  action  is  or  shall  be  by  any  statute 

specially  limited  (k).    Actions  ex  delicto,  including  those  Actions  ex 

for    the  detention  or  conversion  of   goods  (Z),    must    ** 

generally  be  brought  within  six  years  after  the  cause  of 

action  or  the  removal  of  the  disability  of  infancy, 

coverture  or  lunacy :  but  the  time  for  bringing  actions 

of  assault,  battery,  wounding  or  imprisonment  is  limited 

to  four  years,  and  that  for  bringing  actions  of  slander 

for  words  actionable  of  themselves  (m)  is  limited  to  two 

years  after  the  same  event  (n).    No  time  is  limited  by  Vendor's  lion 

any  statute  for  the  recovery  of  money  due  under  the  ^,S^uy. 

vendor's  Uen  on  the  sale  of  any  such  personalty  as 

a  legacy,  or  a  reversionary  interest  in  a  settled  trust 

fund  of  chattels  personal  (o). 

.When  a  cause  of  action  accrues  to  a  person  in  his  Death  of 

creditor. 

L.  B.  7  Q.  B.  498;  Be  Botwett,  on  the  Statntes  of  Limitations, 

1906,  2  Gh.  859;    and  see  ^  5, 2nded. 

Chant,  1905,  2  Gh.  225.  (ft)  Stat.  21  Jac.  I.  o.  16,  ss.  8, 

(A)  See    MonckUm   t.    Tayne,  7,  amended  hy  19  &  20  Yiot.  c.  97, 

1899,  2  Q.  B.  603.  s.  10. 

(0  Stat.  8  &  4  Will.  IV.  o.  42,  (o)  Bs  Siuefey,  1906, 1  Ch.  67. 

88.  3,  4 ;  see  ante,  pp.  551,  552.  An  interest  in  the  proceeds  of 

(k)  Stat.  3  ft  4  Will.  IV.  c.  42,  sale  of  land  settled  on  tmst  for 

88.  3,  4.    See  Thomwn  t.  Clan-  sale  (ante,  p.  881)  has  heen  held 

morrU,  1900, 1  Cb.  718.  to  be  money  payable  ont  of  real 

(0  Ante,  p.  549.  estate  at  law  or  in  equity  within 

(m)  See  Odgers  on  Libel,  567,  the  meaning  of  stai  87  ft  88  Vict. 

4th  ed. :   Darby  and  Bosanqnet  c.  57,  s.  8 ;  ante,  p.  551,  and  n.  (A). 
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Death  of 
dobtor. 


lifetime,  the  time  limited  by  the  Statutes  of  Limitations 
will  run  on  after  his  decease  from  the  period  that  the 
cause  of  action  accrued,  and  will  not  be  reckoned  from 
the  time  that  administration  was  taken  t>ttt  te  his 
effects  (p).  But  if  the  cause  of  action  accrue  after  the 
death  of  the  party,  the  time  limited  by  the  statute  will 
run  only  from  the  grant  of  the  letters  of  administra- 
tion (y).  On  the  other  hand,  the  death  of  the  debtor 
and  the  absence  of  any  personal  representative  to  his 
effects,  will  not  prevent  the  time  limited  by  the  statute 
from  continuing  to  run  on.  For  if  there  be  once  a 
cause  of  action,  a  plaintiff  that  can  sue,  and  a  defendant 
that  can  be  sued  in  England,  the  time  limited  by  the 
statute  will  begin  to  run,  and  will  not  be  stopped  by 
the  decease  of  either  party  (r). 


Effect  of 
Btatotee  of 
Limitation. 


Executor  or 
admiDistrator 
not  bound 
to  plead 
the  statute. 


The  Statutes  of  Limitation  bar  the  remedy  or 
right  of  action  to  recover  a  debt,  but  do  not  entirely 
extinguish  the  obligation  arising  from  the  contract  (s) 
to  pay(0.  For  example,  a  statute-barred  debt  may 
be  revived,  as  we  have  seen,  by  acknowledgment  («). 
And  an  executor  or  administrator  is  not  bound  to 
plead  the  Statute  of  Limitations  to  any  debt  or 
demand,  but  may,  if  he  please,  pay  the  same  not- 
withstanding that  the  time  limited  by  the  statute 
has  expired  (a;).  But  if  the  estate  be  administered, 
or  the  question  of  the  liability  to  pay  be  raised  by 
originating  summons  in  the  Chancery  Division  of  the 


(p)  2  WmB.  Raund.  63  k. 

(o)  Murray  t.  Ea$i  India  Com" 
pany,  5  B.  &  Aid.  204 ;  24  R.  R. 
325;  Perry  v.  Jenkint,  1  My.  & 
Cr.  118;  see  also  Aikin$on  v. 
Bradford,  Ac,  Building  Society, 
25  Q.  B.  D.  877. 

(r)  Rhotiea  ▼.  Smethurtt,  6  M. 
&  W.  351 ;  Freake  ▼.  Oranefeldi, 
3  My.  &  Cr.  499.  See  Swindell 
T.  Bulkeley,  18  Q.  B.  D.  250. 

(0  Ante,  pp.  157, 158. 


(0  CouHenay  y.  WUlianu,  3 
Hare,  539,  551  $q, ;  London  and 
Midland  Bank  v.  MittAel!^  1899, 
2  Oh.  161,  168;  Be  Uoyd,  1903, 
1  Ch.  385,  401 ;  Be  Studey,  1906, 
ICh.  67,81. 

(tt)  Ante,  pp.  167, 172,  554. 

(x)  Norton  v,  Freeker,  I  Atk. 
526;  Ex  parte  Dewdney,  15  Yes. 
498;  XotOM  v.  Bumney,  L.  B.  4 
Eq.  451.  See  StahUehmidt  y. 
LeU,  1  Sma.  &  Giff.  415. 
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High  Court  (y),  any  party  to  the  proceedings  is  com- 
petent to  take   the  objection,  although  the  executor 
may  not  have  insisted  on  it  (z).    And  after  it  has  been 
judicially  decided  that  a  debt  is  statute- barred,  it  would 
be  wrong  for  the  debtor's  executor  or  administrator  to 
pay  it  (a).    A  statute-barred  debt  cannot,  as  a  rule,  be 
set  off  against  an  enforceable  debt  or  claim  (b) :  but  if 
two  persons  having  cross  demands  against  each  other, 
of  which  some  are  statute-barred,  come  to  an  agreement 
as  to  the  balance  payable  by  one  of  them,  their  agree- 
ment is  equivalent  to  actual  payment  of  the  statute- 
barred    debts    and  is   unimpeachable    accordingly  (c). 
And  in  equity,  a  statute-barred  debt  may  be  required 
to  be  brought  into  account  before  the  debtor  is  allowed 
to   participate  in  any  fund  which   should  have  been 
increased  by  payment  of  the  debt  when  due  (d).    Thus 
if  one  who  seeks  to  obtain  payment  of  a  legacy  or  a 
share  of  residue  or  of  an  intestate's  estate,  were  indebted 
to  the  testator  or  intestate,  the  amount  of  the  debt  must 
in  equity  be  accounted  for  and  taken  in  satisfaction  pro 
tanto  of  the  fund  claimed,  even  though  the  debt  were 
barred  by  statute  (e). 

Notwithstanding  the  period  of  six  years  limited  for  Charge  of 
the  payment  of  simple  contract  debts,  the  debtor  may,  for  payment 
by  charging  his  real  estate  by  his  will  with  the  payment  of  debts, 
of  his  debts,  and,  d  fortiori,  by  creating  an  express  trust 
for  their  payment  out  of  his  real  estate,  prevent  the 
operation  of  the  statute  on  all  such  debts  as  have  not 

(y)  Ante,  pp.  200,  456.  323 ;  ante,  p.  233. 

{z)  8hevj€n  v.    Vanderhorst,  1  (c)  Asftby  v.  James,  11  M.  & 

BuBB.  &  M.  347 ;  2  Rubs.  &  M.  75 ;  W.  542 ;  Turner  v.  WiUU,  1905, 

82  B.  B.  219 :  Re  Wenham,  1892,  1  K.  B.  468. 

8  Ch.  59.  (d)  See   cases   cited  in   next 

•  (a)  Midgley  v.  Midgley^   1893,  note;  Re  Brown  and  Gregory,  Ld.j 

3  Ch.  282.  1904, 1  Ch.  627,  631. 

(6)  Remington  v.  Stevens,  2  Str.  (e)  Courtenny  v.    Williams,  3 


1271 ;  Btat.  9  Geo.  IV.  c.  14,  s.  4 
WalkerY,  Clements,  15  Q.  B.  1046 
Dingle  v.  Coppen,  1899, 1  Ch.  720 


Hare,  539,  551  sq, ;  Re  OyrdueWe 
Estate,  L.  B.  20  £q.  644;  Re 
Aherman,  1891,  3  Ch.  212;  Re 


J^mith  V.  Betty,  1903,  2  K.  B.  317,      WJteeler,  1904,  2  Ch.  66,  71. 
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been  barred  by  the  statute  in  his  lifetime  (/).  Seal 
estate,  it  will  be  leniombered,  was  not  formerly  liaUe 
to  the  pajrment  of  any  debts  which  were  not  secured 
by  specialty  binding  the  heirs  (9);  and  the  alteration, 
which  in  tbis  respect  has  been  made  in  the  law,  affects 
only  such  real  estates  as  have  not  been  charged  by  the 
deceased  with  the  payment  of  his  debts.  The  creditors 
therefore  in  whose  favour  the  charge  is  made  acqniie, 
as  before  the  alteration,  the  character  of  cestui  gue 
trusts  ;  and  in  equity  they  will  not  be  allowed  to  lose 
their  debts,  because  they  do  not  go  to  law  to  enforoe 
payment  when  they  have  a  trustee  to  pay  them  (A). 
But  after  twelve  years  the  charge,  if  not  enforced,  will 
be  barred  like  any  other  charge  (i).  An  express  trust 
for  the  payment  of  a  man's  debts  out  of  his  real  estate 
was  formerly  proof  against  any  length  of  time  (h),  Year, 
Claim  for  by  the  general  rule  of  equity,  lapse  of  time  cannot  be 
trust  pleaded  as  a  bar  to  any  claim  by  a  cestui  que  trust  to 

recover  trust  property  or  compensation  for  its  loss  from 
his  trustee  under  an  empress  trust,  or  from  any  one 
who  is  in  the  position  of  such  a  trustee  (Q.  But  as 
personal  estate  has  always  been  primarily  liable  to  the 
payment  of  all  debts,  a  trust  created  by  a  testator  for 
the  payment  of  his  debts  out  of  his  personal  estate 
will  not  prevent  the  operation  of  the  Statute  of  Limita- 
tions (m).  And  now  by  the  Seal  Property  Limitation 
Act,  1874  (n),  which,  as  we  have  seen  (0),  came  into 

(/)  Bwrke  v.  Jones,  2  V.  ft  B.  Beal  Anets,  p.  40. 

275;  13   R.    B.    83;  HMghe%  ▼.  (1)  Boar  ▼.  iicAioeO,  1898,  2  Q. 

Wynn^  T.  k  R.  807 ;    Orallan  v.  B.  390 ;   North  American  JCoad, 

Outtofi,  3  Beav.  1.  <tc.,  Co.  v.  TFatiWnt,  1904,  1  Ch. 

(fl)  Seo  WUliams,  R.  P.  273,  242;  stat  36  &  37  Vict  c.  66,  a, 

20th 6(1. ;  anU,y.  212.  25  (2). 

(/i)  Turn.  &  RuBB.  309.  (m)  SeoU  v.  /otMt,  4  CI.  &  Fin. 

(0  DwndM  T.  Blake,  11  Ir.  Eq.  382 ;  Frtahe  t.  Cranef^ldL  3  My. 

Rep.  138;  Bug.  Real  Prop.  Stat.  &  Cr.  499. 

p.  107;  Jacqwi  v.  Jaomtei,  27  (n)  Stat  87  ft  38  Vict  c.  57, 

Beav.  322 ;  IHckinion  v.  TeeedaU,  a.  10 ;  liughe$  T.  CWe«,  27  Ch.  D. 

31  Beav.  511 ;  stat.  37  ft  38  Vict  231. 

0.  57,  8.  8 ;  see  ante,  pp.  550,  551.  (o)  Ante,  p.  551. 

Ch)  See  the  anther's  Easayon 
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operation  on  the  1st  of  January,  1879,  no  action,  suit 
or  other  proceeding  shall  be  brought  to  recover  any 
sum  of  money  or  legacy  charged  upon  or  payable  out 
of  any  land  or  rent  at  law  or  in  equity,  and  secured  by 
an  express  trust,  or  to  recover  any  arrears  of  rent  or 
of  interest  in  respect  of  any  sum  of  money  or  legacy 
so  charged  or  payable,  and  so  secured,  or  any  damages 
in  respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  not 
any  such  trust    So  that  an  express  trust  for  payment 
of  a  deceased  testator's  debts  out  of  his  real  estate  will 
now  be  barred  after  twelve  yejurs,  equally  with  a  mere 
chcurge  of  debts  (p).  As  we  have  seen  (q\  by  the  Trustee 
Act,  1888,  trustees  are  now  enabled  to  plead  any  statute 
of  limitation,  and  where  no  statute  of  limitation  is 
applicable,  the  same  lapse  of  time  as  would  bar  a 
simple  contract  debt,  as  a  bar  to  any  proceeding  against 
them,  except  where  the  claim  is  founded  upon  any 
fraud  or  fraudulent  breach  of   trust,   to  which  the 
trustee  was  party  or  privy,  or  is  to  recover  trust  pro- 
perty, or  the  proceeds  tiiereof,  still  retained  by  the 
trustee  or  previously  received  by  him  and  converted  to 
his  own  use  (r). 

When  the  dividends  upon  any  stock  subject  to  the  Unclaimod 
National  Debt  Act,  1870  (s),  including  the  £2  10s.  per  oi/strok. 
cent.  ConsoUdated  Stock  {t),  have  not  been  claimed  for 
ten  years,  such  stock,  together  with  the  unclaimed 
dividends,  is  transferred  to  the  account  of  the  commis- 
sioners for  the  reduction  of  the  national  debt  (u),  and 
such  dividends,  together  with  all  the  future  dividends 

(p)  Ante,  p.  558.  (0  Ante,  pp.  287, 288. 

(q)  Ante,  p.  389.  («)  Stat.  33  &  34  Viot.  c.  71, 

(r)  See  Be  Somereei,  1894,  1  0.  51.    The  fonner  Acts  on  this 

Oh.  231 ;  Thorne  ▼.  Heard,  1895,  subject,  stats.  56  Geo.  III.  o.  60, 

A.   0.   495;  Bow  v.    Winterlon,  8  &  9  Vict  c.  62,  and  24  Vict. 

1896,  2  Gb.  626.  o.  8,  s.  8,  were  repealed  by  stat 

(•)  Stat.  83  &  34  Vict.  o.  71,  83  &  34  Viot.  c.  69. 
88.3,68;  an/6,  p.  288. 
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On  shares. 


on  the  stock,  are  invested  by  the  commissioners  in  the 
purchase  of  like  stock,  so  as  to  accamalate(x).  And 
the  governor  or  deputy  governor  of  the  bank  fw  tiie 
time  being  may  order  the  transfer  of  such  stock  and 
the  payment  of  the  dividends  to  any  persoa  showing, 
to  his  satisfaction,  a  right  thereto;  but  in  case  such 
governor  or  deputy  governor  shall  not  be  satisfied  of 
the  justice  or  l^ality  of  the  claim,  an  order  for  transfer 
and  payment  may  be  obtained  from  the  ChanoeiT 
Division  of  the  High  Court  by  petition  in  a  summaiy 
way,  stating  and  verifying  the  claim  (y).  Like  pro- 
visions are  now  enacted  for  the  transfer  to  an  unclaimed 
stock  account,  and  the  re-transfer  to  any  person  showing 
right  thereto  of  India  Stock  and  Consolidated  Stock  of 
the  London  County  Council,  whereon  dividend  has 
not  been  claimed  for  ten  years  or  more(z),  and  for 
dealing  with  East  Indian  Sailway  Annuities  unclaimed 
for  a  period  of  ten  years,  and  money  paid  for  the  dis- 
charge of  East  Indian  Railway  Debentures  unclaimed 
for  one  year  or  more,  and  for  subsequent  payment 
thereof  to  any  person  establishing  his  right  thereto  (a). 
The  right  to  recover  unclaimed  dividends  on  shares 
is  barred  by  the  Statute  of  Limitations  in  twenty  years 
from  the  time  when  the  dividend  was  declared  (b). 


Notice  of 
assigninent 
of  ehoBet 
in  action. 


As  we  have  seen  (c),  when  a  chose  in  action,  whether 
legal  or  equitable,  is  transferred  from  one  person  to 
another,  notice  of  the  assignment  should  be  given  by 
the  transferee  to  the  person  liable  (d)  to  the  action,  the 
right  to  bring  which  is  the  subject  of  the  transfer  («). 


(x)  Stat.  33  &  34  Vict.  c.  71, 
8.54. 

(y)  See  sects.  55—58 ;  Ex  parte 
Earn,  3  My.  &  Craig,  25 ;  Hunt 
V.  Peacock,  6  Hare,  861. 

(f)  Stats.  48  &  49  Vict.  c.  25, 
ss.  1—16;  48  &  49  Vict.  c.  50, 
88.  27  Bg. ;  51  &  52  Vict.  c.  41,  s. 
40  (8),  (9). 

(a)  Stat.  48  &  49  Vict,  c  25, 


88. 17—20. 

(6)  Be  Sevemy  <frc..  By.  Cb., 
1896,  ICh.  559:  Be  AHi$ani^yAc^ 
Corporation,  1904,  Ch.  796. 

(e)  Ante,  pp.  85—38. 

id)  Not  to  his  solicitor:  see 
Safron  Walden,  Ac,  BnHdi^g 
Society  v.  Bayner,  14  Ch.  D.  406. 

(e)  Dearie  v.  Hail,  Loveridge 
T.  Cooper,  3  Rnss.  1 ;  27  B.  B.  1: 


of  transferor. 
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Thus  if  a  debt  be  assigned,  notioe  of  the  assignment 
should  be  given  to  the  debtor  (/).    If  the  subject  of  the 
€issigQment  be  the  right  to  stock  standing  in  the  name 
of  a  trustee,  notice  of  the  assignment  should  be  given 
to  such  trustee ;  and  if  there  be  more  trustees  than  one, 
notice  should  be  given  to  all  of  them(g).     Until  such 
notice  be  given,  it  is  evident  that  the  debtor  may  inno- 
cently pay  the  debt,  or  the  trustee  transfer  the  stock  to 
the   transferor;    or  the    transferor  may  fraudulently 
ti-ansfer  his  right  over  again  to  a  third  person.    The 
transferee,  therefore,  until  he  has  given  notioe  to  the 
party  liable,  has  not  done  all  that  lies  in  his  power  to 
perfect  his  title.    The  chose  in  action  still  remains  the  Bankruptcy 
apparent  property  of  the  transferor ;  and  in  the  event 
of  his  bankruptcy  it  was  formerly  held  to  pass  to  his 
creditor's  assignees  as  property  in  his  order  and  dis- 
position with  the  consent  of  the  true  owner  thereof  (A). 
But  this  law  is  now  only  applicable  to  debts  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business  (t) ;  for  in 
the  Bankruptcy  Acts,  1869  and  1883,  things  in  action, 
other  than  such  debts,  were  expressly  excepted  from  the 
operation  of  the  "  reputed  ownership  "  clause  (k).    And 
things  in  action  (other  than  such  debts)  assigned  with- 
out notice  being  given  to  the  party  liable  do  not  now 
pass  to  the  creditor  s  trustee  on  the  assignor's  bank- 
ruptcy 0;    for  as  we  have  8een(m),  in  equity  the 

Be  Bnghfa  TrusU,  21  Beay.  430  ;  Spiers,  13  Sim.  469;   BartleU  v. 

Be  Freshfidd^B  Tnut,  11  Ch.  D.  BarOeU,  1  De  G.  ft  J.  127;  Be 

198;  English  and  ScottUh  Invest-  Hughes^s  TnuU,  2  H.  &  M.  89; 

merU    Co.   ▼.    Brunion,    1892,  2  Be  WeWs  PoUcy,  15  W.  R.  529; 

Q.  B.   1 ;     Ward  v.    Dunootnbe,  ante,  p.  230. 

1898,    A.    0.    369;    Stephens  v.  (t)  BuUer  y.  Everett,  1895,  2 

Green,  1895, 2  Ch.  148 ;  Be  Dallas,  Ch.  872 ;  Be  Ooetz,  Jonas  A  Co., 

1904,  2  Ch.  385 ;  Kelly  v.  Selwyn,  1898, 1  Q.  B.  787. 

1905, 2  Ch.  117.  (Aj)  Stats.  32  &  33  Vict.  c.  71, 

if)  See    Wigram   y.  Buckley,  b.  15,  par.  (5);  46  &  47  Vict.  o.  52, 

1894,  3  Ch.  493.  s.  44 ;  ante,  pp.  230, 256,  293,  311, 

{g)  See  Be    Wasdale,  1899,   1  354. 

Ch.    163;    Be   PhiUips'    TrusU,  (I)  Ex  parU  Fletcher,  Be  Bain- 

1903, 1  Ch.  183.  Mdge,  8  Ch.  D.  218;   Ex  parta 

(h)    Ex  parte   Munro,  Buck,  IbbAon,  Be  Moore,  ib.,  519. 

300 ;  WUliams  y.  Thorpe,  2  Sim.  (m)  4nte,  p.  35  and  n.  (it). 
257;  29  B.  B.  96;  Thompson  y^ 

W.P.P.  36 
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assignment  of  a  chose  in  action  is  complete  as 
against  the  assignor,  thoogh  no  notice  of  the  assign- 
ment be  given.  It  appears,  however,  that  the  title  of 
a  trustee  in  bankruptcy  to  the  bankrupt's  choses  in 
action  (n)  is  not  entirely  complete,  unless  notice  of  tlie 
bankruptcy  be  given  to  the  party  liable ;  and  that  if 
such  notice  be  not  given,  the  trustee's  title  is  liabk 
to  be  postponed  to  the  claim  of  an  assignee  from  Ae 
bankrupt  subsequently  to  but  without  notice  of  die 
bankruptcy  (o).  But  the  trustee  cannot  by  giving  such 
notice  gain  any  priority  over  an  assignee  of  the  chose  in 
action  under  an  assignment  made  previously  to  the  bank- 
ruptcy ;  for  the  rule  is  that  the  trustee  takes  the  bank- 
rupt's property  subject  to  all  equities  affecting  it  (p). 

inqoiiy  M  to        The  importance  of  giving  notice  suggests  the  pre- 
ments.  caution  that  every  person  about  to  accept  an  assignment 

of  a  chose  in  action  should  inquire  of  the  person  liable 
to  the  action  or  suit,  whether  he  has  had  notice  of  any 
prior  assignment  (^).  And  if  there  be  two  or  more 
persons  liable,  inquiry  should  be  made  of  every  one 
of  them ;  for  notice  by  a  prior  assignee  to  any  one  of 
them  might  be  equivalent  to  notice  to  all  (r).  It  is  also 
advisable  that  a  written  answer  should  be  obtained  to 
every  such  inquiry,  in  order  that  if  the  assignee  should 
be  misled  by  a  false  answer,  he  may  be  enabled  to 
recover  damages  for  the  mi3representation(s).  For 
it  has  been  doubted  whether  the  answer  to  such  an 

(n)  See  anie,  p.  230.  Bee  Broyme  t.  Savage,  4  Drew., 

(o)  Palmer  y.  Loeke,  18  Gh.  D.  635,  640;     Ward   v.    Dunambe, 

381 :  Be  SUme't  Etiate,  9  Times  18d8,  A.  0.  869;  Lloyd's  Bank 

L.  B.  346.  V.  Peor«m,  1901, 1  Ch.  865;  Be 

(p)  Re  WaUU,  1902, 1 K.  B.  719.  PUlUpe*  TrutU,  1903, 1  Ch.  183  ; 

(g)  The  penon  liable  Ib  not,  Be  DaUas,  1904,  2  Ch.  885. 
however,  bound  to  answer  such         ($)  Am  to  the  assignee's  position 

an  inquiry,  even  though  he  be  a  in  the  ease  of  an  innoemU  hob- 

trustee  for  the  intending  assignor;  representation,  see  Low  t.  Boh- 

Low  Y.  Bouverie,  1891,  8  Ch.  82.  verie,  1891,  3  Gh.  82;   Porter  t. 

(r)  Smith  y.  Smith,  2  Cr.  &  M.  Moore,  1904,  2  Ch.  367. 
281 ;  Meum  T.  Betty  1  Hare,  73,  87. 
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inquiry  be  not  a  representation  concerning  the  ability 
of  the  intended  assignor  within  the  meaning  of  Lord 
Tenterden's  Act,  which  requires  that  all  such  repre- 
sentations be  made  in  writing  signed  by  the  party  to 
be  charged  therewith  (<).  The  inquiry,  however,  thus 
recommended  will  not  of  itself  strengthen  the  title  of 
the  assignee,  further  than  by  assuring  him  that  no 
previous  assignment  has  been  made.  In  order  to  obtain 
a  good  title,  he  must  himself  give  notice  to  the  person 
or  persons  liable  to  the  debt  or  demand  assigned  to  him. 
When  this  has  been  done  his  title  will  be  secure,  and 
will  prevail  over  that  of  any  unknown  prior  assignee 
who  may  have  omitted  to  give  such  notice  (u). 

If  the  property  consist  of  money,  stock,  or  securi- 
ties (x)  lodged  in  Court,  an  order  of  the  Court  should 
be  obtained  restraining  transfer  or  payment  without 
notice  to  the  assignee.  This  order  is  called  a  stop  Stop  order, 
order,  and  will  have  the  same  effect  as  notice  of  assign- 
ment given  to  any  private  debtor  (y).  If  the  property 
be  stock  standing  in  the  name  of  a  trustee,  who  has 
died  without  any  administration  having  been  taken  out 
to  his  efiTects,  a  distringas  obtained  by  the  assignee  to  Diitringa$, 
restrain  the  transfer  of  the  stock  would  have  conferred 
on  liJTn  the  same  priority  as  notice  to  the  trustee  would 
have  done  had  he  been  living  (2;).  And  it  appears  that 
the  same  effect  may  be  obtained  by  service  of  the  office 
copy  of  the  affidavit  and  of  the  duplicate  of  the  filed 
notice  now  substituted  for  the  writ  of  distringas  (a), 

(0  Lyde  Y.  Barnard,   1  M.  &  Soeidy  v.  Langley, S2Ch.  D.  460 

W.  101 ;   Sunnn  ▼.    PhiUipa,  8  Mack  y.  PosUe,  1894,  2  Gh.  449 

Ad.  &  E.  457;  see  ante,  p.  172.  Bath  y.  Bath,  1901,  1  Ch.  460. 

(tt)  Bee  the  cases  cited  in  note  Moniefiore  y.   GuedalUh  1903,  2 

(e)  top.  560,  ante.  Ch.  26;  see  SUphem  v.   Gr^rn^ 

(s)   WmiavM   y.    Symonds,   9  1895, 2  Ch.  148. 
Beav.  523.  (i)  Etty  y.  Brid^cB,  2  Y.  &  C. 

(y)   Greening  y.    Beck/ord,   5  G.  G.  486;  see  ante,  p.  290. 


Sim.  195 ;  Svoayne  y.  Swayne,  11 
Beay.  468;  Be  Holmei,  29  Ch  D. 
786;     Mutual     Life    Aaurance 


(o)  R.  B.  G.,  1883,  Ord.  XLVI. . 
r.  8 ;  see  ante,  p.  290. 
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Life 


Notice  of  the  transfer  of  a  policy  of  life  assmaooe 
should  be  given  to  the  insurance  office,  the  deposit 
of  the  policy  with  the  assignee  not  being  sufficient  to 
afford  him  complete  protection  against  a  subsequent 
assignment  (ft). 


BharMin 


Shares  in  oompanies  were  formerly  considered  to 
partake  so  far  of  the  nature  of  choses  in  action  that 
it  was  necessary  for  an  assignee  of  the  shares  to  give 
notice  of  assignment  to  the  company,  in  order  to  pro- 
tect himself  against  the  effect  of  the  former  bankruptcy 
law  of  "  reputed  ownership "  (c).  But  it  is  now  held, 
with  r^ard  to  shares  in  companies  incorporated  under 
the  CSompanies  Act,  1862,  that,  as  they  are  transferable 
in  manner  provided  by  the  regulations  of  the  com- 
pany (d),  and  as  no  notice  of  any  trust  is  to  be  entered 
in  the  register  of  the  company  (a),  giving  notice  of 
assignment  to  the  company  is  not  a  necessary  step  in 
perfecting  the  title  of  an  assignee  of  such  shares  (/). 
The  same  reasoning  is  applicable  in  the  case  of  shares 
in  companies  regulated  by  the  Companies  Clauses  Act, 


(b)  Wmiam$  V.  Thorpe,  2  Sim. 
257;  29  R.  R.  96;  Tkompton  y. 
Mer$y  18  Sim.  469;  Weat  v. 
Reid,  2  Hare«  249 ;  and  tee  ante, 
p.  281  and  n.  (p). 

(e)  Ex  parU  Agra  Bankj  Be 
Woroeaier,  L.  R.  8  Ch.  555 ;  Ex 
parte  Union  Bank  of  ManekeUer, 
i7e  JocXMon,  L.  R.  12  £q.  354.  In 
the  latter  case  it  was  decided  that 
the  shares  there  in  question  were 
not  eko$es  in  action  so  as  to  be 
excepted  from  the  reputed  owner- 
ship clause  of  the  Bankruptcy 
Act,  1869  (ante,  p.  561X  and  that 
notice  of  assignment  was  neces- 
sary to  complete  the  title  of  a 
mortgagee  of  the  shares.  But 
if  the  shares  were  not  choses  in 
action,  how  could  there  haye 
been  any  necessity  for  the  mort- 
gajiree  to  perfect  his  title  by  giving 
notice  of  the  assignment?  The 
learned  judge  appears  to   haye 


overlodted  this  oonsidefatioa ; 
though  it  is  fair  to  atate  that  he 
seems  to  have  based  his  judgment 
entirely  on  his  view  of  the  policy 
of  the  Bankruptcy  Act»  1869. 
This  view  was  oveiTttled  in  Go/o- 
nto/ Bank  y.  HAtiuKy,  11  App. 
Gas.  426;  see  anU,  p.  811.  It 
has  also  been  oonsi4iered  that 
notice  of  an  assignment  of  shares 
must  be  given  to  the  company 
in  order  to  protect  the  aasignee 
against  subsequent  assignments 
ojf  the  same  shares;  Martin  v. 
Sedawiek,  9  Beav.  383  (the  actual 
deolBion  in  this  case  was  oleariy 
erroneous ;  see  Murray  v.  PinktU, 
12  CL  &  Fin.  764). 

(d)  AnU,  p.  307. 

(6)  AnU,  p.  810. 

(/)  SooiiU  G^UmU  de  Parii 
y.  WaJker,  14  Q.  B.  D.  424;  11 
App.  Gas.  20. 


OF  TITLE. 

1845  {g\  or  governed  by  similar  rules  (A).    As  we  have 
seen,  the  title  of  a  transferee  of  shares  in  companies 
registered  under  the  Companies    Act,   1862,  is    not 
generally  complete  at  law  until  the  transfer  is  registered 
at  the  office  of  the  company  (i);   and  the  title  of  a 
transferee  of  shares  in  companies  regulated  by  the  Com- 
panies Clauses  Act,  1845,  is  not  complete  until  a  deed 
of  transfer  duly  executed  and  otherwise  in  order  has 
been  delivered  to  the  secretary  of  the  company  for 
registration  (A;).    But  in  either  case  the  shares  may 
be  assigned  in  equity  in  the  same  manner  as  other 
chattels  (/),  or  charged  in  equity  by  a  deposit  of  the 
share  certificates  (m).    When  several  equitable  assign- 
ments of  the  same  shares  are  made,  they  have  priority, 
as  a  rule,  according  to  the  order  of  time  in  which  they 
were  created  (n).    But  any  equitable  assignee  may  be 
postponed  to  a  subsequent  assignee  on  the  ground  of 
fraud  or  negligence  (o).    If,  however,  any  assignee  of 
shares  for  valuable  consideration  should  obtain  a  com- 
plete legal  title  thereto  without  notice  of  any  prior 
equity,  he  will  be  entitled  to  retain  them  as  against 
any  person  claiming  under  a  merely  equitable  title, 
though  prior  in  point  of  time(^).     Upon  the  sale  or 
mortgage  of  shares  in  companies   regulated    by  the 
Companies  Clauses  Act,  1845,  or  registered  under  the 
Companies  Act,  1862,  the  most  important  evidence  of 
title  to  be  obtained  is  the  production  of  the  share 
certificates  (j).    It  appears  that,  as  a  rule,  the  vendor 

ig)  Ante,  p.  299.  other   caBes   cited  anie,  p.  810, 

(h)  See  BooU   t.    Wmiamton,  n.  Qi). 

38  Ch.  I>.  485 ;  PovoeU  v.  London.  (o)  See  WiUiarps,  B.  P.  557, 

and  Trwineial  Bank,  1893,  2  Ch.  and  n.  (h\  20th  ed. 

555;  Lindley  on  Companies,  454,  (p)  See  Root%   v.    WiUiamMm, 

5th  ed.  88  Ch.  D.  485,  491 ;    PoweJl  V. 

(0  AfdBy  p.  808.  London   and   Trovintsidl    Banh^ 

(k)  Ante,  p.  299.  1893,  2  Ch.  555,  564. 

(0  AnU,  p.  91.  (q)  Ante,  pp.  299,  307,  and  n. 

(m)  Ante,  p.  310.  (y);  and  see  8ooUU  GAUraLe  de 

(n)  BociO^  O^niraJe  de  Pari6  FarU  y.  Walker,  11  App.  Caa.  20. 
Y.  Walker,  11  App.  Caa.  20,  anc^ 
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of  shares  in  a  joint  stock  company  is  bound  to  give 
such  evidence  of  the  constitution  of  the  company  as 
will  show  that  the  proposed  transfer  will  give  a  valid 
title  to  the  shares  sold,  but  is  not  required  to  give 
any  evidence  of  the  title  to  any  property  held  by  the 
company  (r). 


Tide  through 
deed%  Willi, 
Ac. 


AMnct 
of  title. 


Coyenants 
for  tide. 


The  title  to  personal  property  sometimes  depends 
upon  deeds,  wills  or  other  documents  of  title  of  the 
like  nature,  and  cannot  be  shown  without  their  produc- 
tion. Thus  a  reversionaiy  interest  in  money  in  the 
funds,  settled  by  deed  or  will,  may  be  mortgaged  and 
sold  again  and  again  before  it  becomes  an  interest  in 
possession.  In  these  cases  the  purchaser  is  entitled  to 
an  abstract  of  the  deeds,  wills,  &c.,  which  compose  the 
title,  in  the  same  manner  as  if  the  subject  of  the 
contract  had  been  real  estate ;  and  the  original  deeds 
and  the  probates  or  office  copies  of  the  wills  must  also 
in  like  manner  be  produced  for  the  verification  of  the 
abstract  (s).  The  purchaser  is  also  entitled  either  to 
the  possession  of  the  deeds,  or,  if  this  cannot  be  had, 
to  an  acknowledgment  in  writing  of  his  right  to  pro- 
duction of  them  and  to  delivery  of  copies  thereof  (^). 
And  when  an  assignment  of  any  kind  of  personal  pro- 
perty is  made  by  deed,  it  is  usual  for  the  assignor  to 
enter  into  covenants  for  the  title  similar  to  those  entered 
into  under  the  like  circumstances  by  the  grantor  of 
real  estate  (u). 


A  penoQ 
may  aasig 
to  himsel 


A  statute  of  the  year  1859  provides  that  any  person 
shall  have  power  to  assign  personal  property,  now  by 
law  assignable,  directly  to  himself  and  another  person 
or  other  persons  or  corporation,  by  the  like  means  as  he 


8 


(r)  Curling  Y,  Flight,2Vh.ei3, 
($)  See  Williaraa,  R.  P.   575, 

20th  ed. :  Eob$on  v.  Belly  2  Beav. 

17. 
(0  See  Williams,  B.  P.  581, 


584,  20th  ed. ;  Williams'  ConvoY- 
ancing  Statutes,  94—103. 

(«)  See  Williams,  R.  P.  591  sq., 
20th  ed. ;  Williams'  Conveyanciuir 
Statutes,  74—93. 
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might  assign  the  same  to  another  (x).  Before  this  Act 
an  assignment  by  A.  to  himself  and  B.  of  leasehold 
property  or  choses  in  possession  vested  the  whole  of 
the  property  in  B.  (y).  The  same  Act  renders  criminally 
punishable  the  concealment,  with  intent  to  defraud,  of 
any  deed  or  instrument  material  to  a  title  or  of  any 
incumbrance  or  the  falsification  of  any  pedigree  on 
which  a  title  depends  (»).  By  the  Conveyancing  Act 
of  1881  (a),  a  thing  in  action  may  be  conveyed  by  a 
person  to  himself  jointly  with  another  person,  by  the 
like  means  by  which  it  might  be  conveyed  by  him  to 
another  person ;  and  may,  in  like  manner,  be  conveyed 
by  a  husband  to  his  wife,  and  by  a  wife  to  her  husband, 
alone  or  jointly  with  another  person  (b). 

From  what  has  been  said  it  will  appear  that  the  title  Companson 
to  personal  property  is  far  more  simple  than  that  to  real  ^i  and  pr- 
ostate. And  amongst  the  plans  which  have  appeared  sonal  estate, 
for  the  amendment  of  the  law  has  been  one  for  adapting 
the  machinery  of  the  funds  to  the  transfer  of  landed 
property.  Upon  consideration,  however,  it  will  perhaps 
appear  that  the  greater  complexity  of  the  title  to  lands 
arises  partly  from  the  nature  of  the  property,  and 
partly  from  the  more  full  power  of  disposition  to  which 
lands  are  subject.  Lands,  unlike  stock,  may  be  con- 
verted firom  arable  to  pasture,  may  be  cut  up  into  roads, 
canals  or  railways,  may  be  sold  by  the  foot  for  building 
purposes,  may  be  let  upon  lease  for  terms  absolute  or 
determinable,  may  be  held  for  life,  or  in  tail,  as  well  as 
in  fee,  and  may  be  disposed  of  by  contingent  remainders, 
shifting  uses  and  executory  devises,  without  the  inter- 
vention of  any  trustees.     Personal  property,  on  the 

(x)  Stat.  22  &  23  Vict.  o.  35,  o.  38,  s.  8. 
8.  21;  see  Williams' Gouyeyanoing         (a)  Stat.  44  &  45  Vict.  c.  41, 

Statutes,  224.  8.  50,  which  applies  only  to  oon- 

(y)  See  Williams,  B.  P.  204,  yeyances  made  after  the  31st  Deo., 

20th  ed.  1881. 

(s)  Stat.  22  &  23  Vict.  c.  35,         (6)  See  WilUams*  Gonyeyanc- 

0.  24,  extended  by  23  &  24  Vict,  ing  Statutes,  223—225,  391,  392. 
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contrary,  cannot  be  settled  without  the  intervention  of 
trustees,  in  whom  a  great  degree  of  personal  confidence 
must  necessarily  be  placed ;  but  when  so  settled,  the 
title  to  it  is  sometimes  as  long  and  intricate  as  that  to 
real  estate.  If  the  nature  of  lands  could  be  altered,  or 
if  landowners  were  willing,  in  order  to  save  themselves 
expense,  to  give  up  some  of  their  powers  of  disposition, 
the  title  to  real  estate  might  doubtless  be  rendered  as 
simple  as  that  to  personal  property.  To  the  latter 
alternative,  however,  few,  if  any,  would  be  inclined  to 
submit.  Whilst,  therefore,  much  might  be  done  to 
simplify  and  improve  our  laws  of  property  by  an 
assimilation  of  the  rules  of  real  and  personal  estate, 
where  the  history  of  each  forms  the  only  ground  of 
variety,  care  should  be  taken  to  preserve  untouched 
such  distinctions  as  are  founded  on  the  broad  basis  of 
practical  difference. 
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APPENDIX  (A). 

(Referred  to,  ante,  pp.  71,  79,  90,  92, 108.) 


"  At  common  law,"  observed  Lord  Blackburn  (a),  **  a  man  Bills  of  sale 
might  take  a  security  upon  goods  without  carrying  away  **  oommoa 
the  goods,  or  taking  possession  of  them— he  might  take  a 
sale  of  them  out  and  out  (^),  and  he  might  take  the  legal 
property  in  them  subject  to  the  power  to  redeem  them 
(what  is  commonly  called  a  mortgage),  without  taking 
possession  of  them(^).  The  law  on  the  subject  will  be 
found  in  Twyne^s  Case^d),  and  the  notes  upon  Ttvyne's 
Case  {d),  but  this  rule  got  established  that  when  the  goods 
were  not  taken  away,  but  were  left  in  the  hands  of  the  man 
who  had  had  them  previously,  that  which  had  been  thought 
before  to  make  the  transaction  void  was  really  no  more  than 
evidence  to  go  to  the  jury  of  fraud  (e)  :  and  if  a  man  came 
forward  suddenly,  when  there  was  an  execution,  for  instance, 
issued  against  the  person  in  possession  of  the  goods,  and 
said,  at  an  antecedent  time,  I  had  a  security  upon  these 
goods,  and  I  left  them  in  the  possession  of  the  debtor  all 
that  time,  the  not  having  taken  possession  was  evidence 
that  the  thing  was  a  sham ;  it  was  not  conclusive ;  ii  was  not 
a  matter  of  law,  but  it  was  evidence  that  the  thing  was  a 
sham.  Upon  that  two  evils  arose,  and  very  important  ones 
they  were.  In  the  first  place  it  often  happened  that  there 
was  really  a  sham  put  up  to  endeavour  to  defeat  a  man,  and 
there  was  a  great  quantity  of  perjury,  of  fighting  and  expense, 
before  it  was  proved  to  be  a  sham.  That  was  a  great  evil. 
The  other  was  that  there  were  real  honest  transactions  which 
were  asserted  to  be  shams  when  they  were  not,  and  in  those 
cases  there  was  apt  to  be  much  perjury  and  great  expense 
before  it  was  decided.    For  those  reasons  it  was  thought,  and 

(a)  Coolkion  v.  Svfire,  9  App.  (o)  See  ante,  p.  88. 

Cub.  664.  (d)  3  Kep.  80 ;  1  Sm.  L.  C.  1. 

(b)  Bee  ante,  pp.  71  9q,  (e)  See  ante,  p.  106. 
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reasonably  and  properly  bo,  that  it  was  desirable  to  pat  a  stop 
to  this.  That  was  the  beginning  of  the  series  of  Bilte  of  Sale 
Acts,  the  first  of  which  was  passed  in  1854."  Before  this  Act, 
if  a  bill  of  sale  were  not  avoided  as  frandnlent  nnder  stat.  13 
Eliz.  c.  5,  the  chattels  comprised  therein  coold  not  be  seized 
npon  an  ezecntion  levied  against  the  mortgagor  (/) ;  bat 
if  the  mortgagor  became  bankrupt,  they  were  liable  to  be 
sold  by  his  assignees  as  being  in  his  reputed  ownership  {g). 

By  the  Bills  of  Sale  Act  of  1854  {h\  every  bill  of  sale  of 
personal  chattels,  whereby  the  grantee  shonld  have  power  to 
take  possession  of  any  effects  therein  comprised,  was  required 
to  be  registered  in  the  office  of  the  Court  of  Queen*8  Bench 
within  21  days  after  the  making  thereof ;  otherwise  such 
bill  of  sale  was  rendered  void  so  far  as  regards  any  of  the 
goods  remaining  in  the  apparent  possession  of  the  grantor, 
as  against  the  grantor's  assignee  in  bankruptcy  (t),  and  as 
against  the  assignees  under  any  assignment  for  the  benefit  of 
his  creditors  (2;),  and  as  against  all  sheriffs'  officers  and  other 
persons  seizing  the  effects  in  execution  of  any  process  of  any 
Court  of  law  or  equity  issued  against  the  goods  of  the 
grantor  (J).  This  Act  did  not  give  to  such  bills  of  sale  as 
were  registered  under  it  any  greater  validity  than  they  had 
before ;  so  that  chattels  comprised  in  a  registered  bill  of  sale 
were  still  liable  to  be  sold  by  the  grantor's  assignees  in 
bankruptcy  as  being  in  his  reputed  ownership  (m).  And 
if  the  bill  of  sale  was  not  registered,  it  was  rendered  void 
under  this  Act  by  the  grantor  committing  an  Act  of  bank- 
ruptcy before  the  grantee  took  possession  of  the  goods  (n)  ; 
and  it  was  also  rendered  void  as  against  an  execution.  The 
expression  '* personal  chattels"  was  interpreted  by  the 
Fixtures.  Act(o)  to  mean  goods,  furniture, y^j^ur^,  and  other  articles 
capable  of  complete  transfer  by  delivery.    But  the  Act  did 

(/)  MaHindaU  r.  Booths  3  B.  paHe  Fourdrinier^  21  Ch.  D.  TiOO, 

&  Ad.  498 ;  37  B.  B.  485 ;  afiie^  512 ;  and  oompore  Ex  parte  Blai- 

p.  106.  berg.  Be  Toamer,  23  Gh.  D.  254. 

(g)  Ante,  p.  104  and  n.  (q),  (m)  Stawfield  v.  CubUt,  2  De 

(A)  Stat.  17  &  18  Yiot.  o.  36.  O.  &  J.  222 ;  Badger  ▼.  Shaw,  2 

(f )  See  anU,  p.  254,  n.  (d).  £11.  &  Ell.  472 ;  Ex  parU  Bard- 

ik)  Bee  ante,  p.  236.  ing,  L.  B.  15  £q.  223. 

(0  Rieharde  v.  Jamee,  L.'  B.  2  (n)  Ex  parte  AUwaier,  In  re 

Q.  B.  285.    But  see  Be  Ariittic  Turner,  5  Ch.  D.  27. 

Colour   Printing    Chmpany,   Ex  (o)  Sect.  7. 
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not  apply  to  fixtures,  when  they  passed  by  a  conveyance  of 

the  premises  to  which  they  were  affixed ;  and  there  was  no 

difference  in  this  respect  between  freeholds  and  leaseholds ; 

for  in  each  case  fixtures,  so  long  as  they  remain  fixed,  form 

part  of  the  premises  {p).    It  was  however  held  that  if  there 

were  a  power  to  sell  or  take  possession  of  the  fixtures  apart 

from  the  premises,  or  if  the  fixtures  were  separately  assigned, 

they  would  not  pass,  unless  the  deed  were  registered  (^). 

The  Bills  of  Sale  Act,  1866  (r),  provided  for  the  renewal  Beglstration 

every  five  years  of  the  registration  of  bills  of  sale,  without  J|^^"ye^*^ 

which  the  prior  registration  ceased  to  be  of  any  effect.  years. 

The  Acts  of  1854  and  1866  were  repealed  by  the  Bills  of  ^®  ^^""  °^ 
Sale  Act,  1878  («),  which  came  into  operation  on  the  Ist  of  i^%^ 
January,  1879  (Q,  and  applies  to  every  bill  of  sale  executed 
on  or  after  that  day  whereby  the  holder  or  grantee  has 
power,  either  with  or  without  notice,  and  either  immediately 
or  at  any  future  time,  to  seize  or  take  possession  of  any 
personal  chattels  comprised  in  or  made  subject  to  such  bill 
of  sale(tt).  The  following  are  the  main  provisions  of 
the  Act  :— 

By  sect.  4,  the  expression  "  bill  of  sale  "  shall  include  bills  Meanmg  of 
of  sale,  assignments  (v),  transfers,  declarations  of  trust  with-  of'Sle."* 
out  transfer  (u^),  inventories  of  goods  with  receipts  thereto 
atttached,  or  receipts  for  purchase-monies  of  goods,  and  other 
assurances  of  personal  chattels,  and  also  powers  of  attorney, 
authorities,  or  licence  to  take  possession  of  personal  chattels 
as  security  for  any  debt,  and  also  any  agreement,  whether 

(p)  Mather  y.  FroMer,  2  Kay  &  sale   executed  before  the   oom- 

J.  536 ;  WaterfaU  v.  Pennigtone^  mencement  of  the  Act  of  1878. 

6  E.  &  B.  876 ;  Boyd  y.  Shorroek,  (0  Sect.  2. 

L.  B.  5  £q.  72;  J^  parte  Barclay,  (u)  Sect.    3.      See    Ex  parte 

In  re  Joyee,  L.  B.  9  Ch.  576;  Partons,  Be  Tovnuend^lG  Q.  B. 

Meux  y.  Jaedbt,  L.  B.  7  H.  L.  D.  532.    The  Act  does  not  apply 

484;  ante,  pp.  131— 136.  to  dooamenUacoompanyiiig  trans- 

(q)  Mix   parte   Daglish,  In  re  actions  in  which  the  potteaion  of 

Wild,  L.  B.  8  Cb.  1072 ;  Fenwiek  goods  is  transferred  as  a  security 

y.  BegbUy   L.    B.  8  Ch.    1075;  for  a  debt,  as  in  the  case  of  a 

Hawtry  y.  BuUin^  L.  B.  8  Q.  B.  pledge  ;    ante,  p.  90 ;   or   affect 

290;  In  re  Treihowan,  Ex  parte  sales  or  mortgages  of  goods,  which 

Tweedy,  5  Ch.  D.  559 ;  Ex  parte  are  yalid  and  complete  without 

Brown,  Re  Reed,  9  Ch.  D.  389.  tlie  aid  of  writing;  ante,  pp.  79, 

(r)  Stat.  29  &  30  Yict  c.  96.  90. 

(«)  Stat.  41  &  42  Vict.  c.  31,  (tj)  See  ante,  p.  71. 

8.  23,  except  as  regards  bills  of  (ir)  Ante,  p.  91. 
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Meaning 
of  term 
**  penonal 

cbattelt." 


intended  or  not  to  be  followed  by  the  execution  of  any  other 
instrnmenty  by  which  a  right  in  equity  to  any  personal 
chattels,  or  to  any  charge  or  aecarity  thereon,  shall  be  con- 
ferred {x)  ;  but  shall  not  indnde  the  following  docnments ; 
that  is  to  say,  assignments  for  the  benefit  of  the  creditors  of 
the  person  making  or  giving  the  same  (y),  marriage  settle- 
ments (z)^  transfers  or  assignments  of  any  ship  or  vessel  or 
any  share  thereof,  transfers  of  goods  in  the  ordinary  coarae 
of  business  of  any  trade  or  calling,  bills  of  sale  of  goods 
in  foreign  parts  or  at  sea,  bills  of  lading,  India  warrants, 
warehouse-keepers'  certificates,  warrants  or  orders  for  the 
delivery  of  goods  or  any  other  documents  used  in  the 
ordinary  course  of  business,  as  proof  of  the  possession  or 
control  of  goods  (a),  or  authorising  or  purporting  to  authorise, 
either  by  indorsement  or  by  delivery,  the  possessor  of 
such  document  to  transfer  or  receive  goods  thereby 
represented  (b). 

The  expression  ** personal  chattels"  shall  mean  goods, 
furniture  and  other  articles  capable  of  complete  transfer  by 
delivery,  and  (when  separately  assigned  or  charged)  fixtures 
and  growing  crops,  but  shall  not  include  chattel  interests  in 
real  estate,  nor  fixtures  (except  trade  machinery  as  herein- 
after defined)  when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to  which  they 
are  affixed,  nor  growing  crops  when  assigned  together  with 
any  interest  in  the  land  on  which  they  grow,  nor  shares 
or  interests  in  the  stock,  funds,  or  securities  of  any  govern- 
ment, or  in  the  capital  or  property  of  incorporated  or  joint 
stock  companies,  nor  choses  in  action,  nor  any  stock  or 
produce  upon  any  farm  or  lands  which  by  virtue  of  any 
covenant  or  agreement  or  of  the  custom  of  the  country 
ought  not  to  be  removed  from  any  farm  where  the  same  ar 
at  the  time  of  making  or  giving  of  such  bill  of  sale. 


(as)  i4ni^p.  91. 

(tt)  Hadley  v.  Beedom,  1895, 1 
Q.  B.  616. 

(z)  Wenman  v.  Lifon  A  Gb., 
1891,  2  Q.  B.  192. 

(a)  Ree  ante,  p.  92  anil  n.  (/). 

(b)  By  Stat.  54  &  55  Viot.c.  86, 
8.  1,  instruments  charging  or 
creating  any  security  on  or  do- 
olaring  tmsts  of  imported  goods 


given  or  executed  at  any  time 
prior  to  their  deposit  in  a  ware- 
house, factory  or  store,  or  to  their 
being  re-shipped  for  export,  ar 
delivered  to  a  purohaaer  not  being 
the  person  giving  or  executing 
such  instrument,  are  not  to  be 
deemed  bills  of  sale  within  the 
Bills  of  Sale  Acts. 
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Personal  chattels  shall  be  deemed  to  be  in  the  '*  apparent  Apparent 
possession  "  of  the  person  making  or  giving  a  bill  of  sale,  so  po^wesion. 
long  as  they  remain  or  are  in  or  npon  any  house,  mill, 
warehouse,  building,  works,  yard,  land,  or  other  premises 
occupied  by  him,  or  are  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession  thereof 
may  have  been  taken  by  or  given  to  any  other  person. 

By  sect.  5  trade  machinery  shall,  for  the  purposes  of  the  Application 
Act,  be  deemed  to  be  personal  chattels^  and  any  mode  of  ^^*^i^p*i*^® 
disposition  of  trade  machinery  by  the  owner  thereof  which 
would  be  a  bill  of  sale  as  to  any  other  personal  chattels  shall 
be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  the 
Act  (c).    For  the  purposes  of  the  Act,  "  trade  machinery  "  Meaning  of 
means  the  machinery  used  in  or  attached  to  any  factory  or  ^^IJ^y.*^ 
workshop,  exclusive  of  (1)  the  fixed  motive  power,  such  as 
the  water-wheels  and  steam  engines,  and  the  steam  boilers, 
donkey  engines  and  other  fixed  appurtenances  of  the  said 
motive  power,  (2)  the  fixed  power  machinery,  such  as  the 
shafts,  wheels,  drums,  and  their  fixed  appurtenances,  which 
transmit  the  action  of  the  motive  powers  to  the  other 
machinery,  fixed  and  loose,  and  (3)  the  pipes  for  steam,  gas 
and  water  in  the  factory  or  workshop.    The  machinery  or 
effects  so  excluded  shall  not  be  deemed  to  be  personal  chattels 
within  the  meaning  of  the  Act.    "  Factory  or  workshop  "  "  ^^^^y 
means  any  premises  on  which  any  manual  labour  is  exercised 
by  way  of  trade,  or  for  purposes  of  gain,  in  or  incidental 
to  the  following  purposes  or  any  of  them  ;  that  is  to  say, 
(a)  the  making  any  article  or  part  of  an  article,  or  (b)  the 
altering,  repairing,  ornamenting,  finishing  of  any  article,  or 
(c)  the  adapting  for  sale  any  article. 

(Sect.  6)  Every  attornment,  instrument  or  agreement  not  Certain 

being  a  mining  lease  (e?),  whereby  a  power  of  distress  is  in«troment8 

•  ji.i.-i.  i.  1.1.       giving  powers 

given  or  agreed  to  be  given  by  any  person  to  any  other  Jf  dietreM  to 

person  by  way  of  security  for  any  present,  future  or  con-  ^  snbjeot  to 

tingent  debt  or  advance,  and  whereby  any  rent  is  reserved 

(«)  See  ifc  Yatesy  38  Ch.  D.  Oh.  600. 

112:    8maa    v.    Natumal   Pro-  (d)  Boe  Re  Ihundu}Ood  Colliery 

vineial  Bank  of  England,  1894,  Co.,  1897, 1  Gh.  373. 
1  Ch.  686;   Re  Brooke,  1894,  2 


or  workshop.*' 


the  Act. 
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or  made  payable  as  a  mode  of  providing  for  the  payment  of 
interest  on  snch  debt  or  advance,  or  otherwise  for  the 
purpose  of  such  security  only,  shall  be  deemed  to  be  a  bill 
of  sale  within  the  meaning  of  this  Act,  of  any  personal 
chattels  which  may  be  seized  or  taken  under  such  power  of 
distress.  Provided  that  nothing  in  this  section  shall  extend 
to  any  mortgage  of  any  estate  or  interest  in  any  land, 
tenement  or  hereditament  which  the  mortgagee,  being  in 
possession,  shall  have  demised  to  the  mortgagor  as  hk 
tenant  at  a  fair  and  reasonable  rent(«). 


Fixtures  or 
growiug  crops 
not  to  DO 
deemed 
separately 


when  tbo 
land  paasea 
by  the  same 
inBtrumeut. 


(Sect.  7)  No  fixtures  or  growing  crops  shall  be  deemed, 
under  this  Act,  to  be  separately  assigned  or  charged  by 
reason  only  that  they  are  assigned  by  separate  words,  or 
that  power  is  given  to  sever  them  from  the  land  or  building 
to  which  they  are  affixed,  or  from  the  land  on  which  they 
grow,  without  otherwise  taking  possession  of  or  dealing  with 
such  land  or  building,  or  land,  if  by  the  same  instrument 
any  freehold  or  leasehold  interest  in  the  land  or  building  to 
which  such  fixtures  are  affixed,  or  in  the  land  on  which  snch 
crops  grow,  is  also  conveyed  or  assigned  to  the  same  persons 
or  person.  The  same  rule  of  construction  shall  be  applied 
to  all  deeds  or  instruments,  including  fixtures  or  growing 
crops,  executed  before  the  commencement  of  the  Act,  and 
then  subsisting  and  in  force,  in  all  questions  arising  under 
any  bankruptcy,  liquidation,  assignment  for  the  benefit  of 
creditors,  or  execution  of  any  process  of  any  court,  which 
shall  take  place  or  be  issued  after  the  commencement  of 
ihe  Act  (/). 


AToidanoe  of  (Sect.  8)  Every  bill  of  sale  to  which  the  Act  applies  shall 

unregUtered  ^  ^^|    attested,  and  shall  be  registered  under  the  Act 

Dill  01  sale  in  .,.•'             i*.       .i           ••.               ..       .i          «        •■ 

oeriain  cases,  withm  seven  days  after  the  makmg  or  givmg  thereof,  and 

shall  set  forth  the  consideration  for  which  such  bill  of  sale 


(0)  An  attornment  olanse  in  a 
mortgage  of  land  whereby  the 
mortgagor  attorns  tenant  to  the 
mortgagee,  has  been  held  to  be  a 
bill  of  sale  within  the  above  see- 
tion ;  Be  WiUU,  21  Q.B.  D.  384; 
OreM  V.  Mar$k,  1892,  2  Q.  B. 
.330;  see  HaU  v.  OomfoH,  18  Q. 


B.  D.  11 :  Mwmfard  v.  CbSiVr,  25 
Q.  B.  D.  279. 

(/)  See  fx  parte  Moon  and 
Bobin90ti*$  Banking  Co.,  In  re 
Armftage,  14  Ch.  D.  379;  JB0 
Yatee,  38  Ch.  D.  112;  Oimpeon 
y.  Coleej  23  Q.  B.  D.  465. 
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was  given  (^),  otherwise  snch  bill  of  sale,  as  against  all 
trustees  or  assignees  of  the  estate  of  the  person  whose 
chattels,  or  any  of  them,  are  comprised  in  snch  biU  of  sale 
under  the  law  relating  to  bankruptcy  or  liquidation,  or  under 
any  assignment  for  the  benefit  of  the  creditors  of  such 
person,  and  also  as  against  all  sheriffs*  officers  and  other 
persons  seizing  any  chattels  comprised  in  such  bill  of  sale, 
in  the  execution  of  any  process  of  any  Court  authorising  the 
seizure  of  the  chattels  of  the  person  by  whom  or  of  whose 
chattels  such  bill  has  been  made,  and  also  as  against  every 
person  on  whose  behalf  such  process  shall  have  been  issued, 
shall  be  deemed  fraudulent  and  void,  so  far  as  regards  the 
property  in  or  right  to  the  possession  of  any  chattel  com- 
prised in  such  bill  of  sale  which,  at  or  after  the  time  of  filing 
the  petition  for  bankruptcy  or  liquidation,  or  of  the  execu- 
tion of  snch  assignment,  or  of  executing  such  process  (as  the 
case  may  be),  and  after  the  expiration  of  such  seven  days 
are  in  the  possession  or  apparent  possession  of  the  person 
making  such  bill  of  sale  (or  of  any  person  against  whom  the 
process  has  issued  under  or  in  the  execution  of  which  such 
bill  has  been  made  or  given,  as  the  case  may  be  (h)). 

(Sect.  9)  Where  a  subsequent  bill  of  sale  is  executed  Avoidance 
within  or  on  the  expiration  of  seven  days  after  the  execution  ^^^^^ 
of  a  prior  unregistered  bill  of  sale,  and  comprises  all  or  any  bills  of  sale, 
part  of  the  personal  chattels  comprised  in  such  prior  bill 
of  sale,  then,  if  such  subsequent  bill  of  sale  is  given  as  a 
security  for  the  same  debt  as  is  secured  by  the  prior  bill  of 
sale,  or  for  any  part  of  such  debt,  it  shall,  to  the  extent  to 
which  it  is  a  security  for  the  same  debt  or  part  thereof,  and 

(g)  See    Ex    parte    Naiiondl  21  Ch.  D.  548;  Ex  parte  John- 

MereanUle  Bank,  Be  Haynes,  15  mm.  Re  Chapman,  26  Gh.  D.  838 ; 

Ch.  D.  42 ;    Ex  parte  Charing  Be  Cann,  18  Q.  B.  D.  86 ;  Bich- 

Croee  Advance  and  DepotU  Bank,  ardmm  v.  Harris,  22  Q.  B.  D.  268. 
Be  Parker,  16  Cb.  J>.  S5;   Ex         (h)  Under  the  BIUb  of  Sale  Act, 

parte    Challinor,  Be  Bogers,  16  1878,  a  biU  of  sale  not  made  in 

Gb.  I>.  260;  Credit  Co.  v.  Pott,  accordance  with  the  oonditiong 

6  Q.  B.  D.  295;    Hamilton  v.  impofied  by  the  Act,  is  neverthe- 

Chaine,  7  Q.  B.  D.  1,  819 ;  Ex  less  valid  as  between  the  grantor 

parte   Bolph,    Be    Spindler,   19  and  the  grantee ;  Davie  v.  Good' 

Cb.  D.  98;  Ex  parte  FiHh,  Be  man^  5  C.  P.  D.  128;  Ex  parte 

Cowbum,l9  Ch.  D.  ^19;  Ex  parte  Blaiberg,  Be  Toomer^  23  Ch.  D. 

PoppleweU,  Be  Storey,  21  Ch.  D.  254 ;  Bickeon  v.  Barlow,  28  Ch. 

73;  Ex  parte  BoUand,  Be  Bop^,  P,  6^;  anie^  |>.  7X  and  n.  (k). 
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BO  far  as  respects  the  personal  chattels  or  part  thereof  com- 
prised in  the  prior  bill,  be  absolutely  void,  unless  it  is  proved 
to  the  satisfaction  of  the  Court  having  cognisance  of  the 
case  that  the  subsequent  bill  of  sale  was  bond  fide  given 
for  the  purpose  of  correcting  some  material  error  in  the 
prior  bill  of  sale,  and  not  for  the  purpose  of  evading  the 
Act. 

Mode  of  (Sect.  10)  A  bill  of  sale  shall  be  attested  and  roistered 

WU^faaU)  ii^ider  the  Act  in  the  following  manner : — (1)  The  execation 
of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court  (»),  and  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  solicitor  (k). 

(2)  Sach  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  true  copy  of 
such  bill  (/),  and  of  every  such  schedule  or  inventory,  and 
of  every  attestation  of  the  execution  of  such  bill  of  sale, 
together  with  an  affidavit  of  the  time  of  such  bill  of  sale 
being  made  or  given,  and  of  its  due  execution  and  attes- 
tation (m),  and  a  description  of  the  residence  and  oocn- 
pation  (n)  of  the  person  making  or  giving  the  same  (or  in 
case  the  same  is  made  or  given  by  any  person  under  or  in 
the  execution  of  any  process,  then  a  description  of  the  resi- 
dence and  occupation  of  the  person  against  whom  such 
process  issued),  and  of  every  attesting  witnesa  to  such  bQl 
of  sale(o),  shall  be  presented  to,  and  the  said  copy  and 
affidavit  shall  be  filed  with  the  registrar  within  seven  dear 
days  after  the  making  or  giving  of  such  bill  of  sale,  in  like 
manner  as  a  warrant  of  attorney  in  any  personal  action 
given  by  a  trader  is  now  by  law  required  to  be  filed. 

(3)  If  the  bill  of  sale  is  made  or  given  subject  to  any 

(0  See  BUI  v.  Kirkv>ood,  28  B.  D.  Ill;  Ford  v.  KetOe,  9  Q. 

W.  B.  358 ;  Seal  v.   Claridge,  7  B.  D.  139 ;  Ex  parte  BoUand,  Be 

Q.    B.   D.   516 ;    Penwarden    v.  Boper^  21  Gh.  D.  543. 

BuberU,  9  Q.  B.  D.  187.  (n)  See    Kemble    y.    Addimm, 

(k)  See  Ex  parte  National  Mer-  1900, 1  Q.  B.  430. 

eantile  Bank^  Be  Haynes,  15  Oh.  (o)  See  Ex  parte  PopptetoelJ, 

D.    42;    Ex  parte    Bollaiid^   He  Be   Storey,  21    Ch.  D.  73;    Be 

Boper,  21  Ch.  D.  543.  Hetaer,  Ex  parte  Kahen^  ib.,871 ; 

(0  See    Be  Hewer,  Ex   parte  Ex  parte  Web§ter,  Be  Jtfbrrtt,  22 

Eahen,  21  Ch.  D.  871 ;  Coate9  v.  Ch.  D.  136 ;  Blaiberg  r.  Parke, 

Moore,  1903,  2  K.  B.  140.  10  Q.  B.  D.  90. 

(m)  See  Sharp  v.  Birch,  8  Q. 
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defeasance  or  condition,  or  declaration  of  trnst  not  contained 
in  the  body  thereof,  such  defeasance,  condition  or  declaration 
shall  be  deemed  to  be  part  of  the  bill,  and  shall  be  written 
on  the  same  paper  or  parchment  therewith  before  the 
registration,  and  shall  be  truly  set  forth  in  the  copy  filed 
under  the  Act  therewith  and  as  part  thereof,  otherwise  the 
registration,  shall  be  void  (js).  In  case  two  or  more  bills  of 
sale  are  given,  comprising  in  whole  or  in  part  any  of  the 
same  chattels,  they  shall  have  priority  in  the  order  of  the 
date  of  their  registration  respectively,  as  regards  such 
chattels  (;).  A  transfer  or  assignment  of  a  registered  bill 
of  sale  need  not  be  registered  (r). 

By  sect.  11,  the  registration  of  a  bill  of  sale,  whether  Renewal  of 
executed  before  or  after  the  commencement  of  the  Act,  must  '®^*™*i®"' 
be  renewed  once  at  least  every  five  years,  and  if  a  period  of 
five  years  elapses  from  the  r^istration  or  renewed  registra- 
tion of  a  bill  of  sale  without  a  renewal  or  further  renewal  (as 
the  case  may  be),  the  registration  shall  become  void  («).  A 
renewal  of  registration  shall  not  become  necessary  by  reason 
only  of  a  transfer  or  assignment  of  a  bill  of  sale. 

Sect.  12  provides  for  the  entry  of  particulars  relating  to  Register, 
bills  of  sale  in  the  register  thereby  required  to  be  kept,  and 
for  the  keeping  of  an  index  of  the  names  of  the  grantors 
of  registered  bills  of  sale.    Sect.  15  provides  for  the  entry   Entry  of 
of  a  memorandum  of  satisfaction  of  a  roistered  bill  of  sale.  »tiafaotion. 
And  by  sect.  16,  any  person  shall  be  entitled  to  have  an  Oopiesmaybe 
office  copy  or  extract  of  any  registered  bill  of  sale,  and  taken,  &c. 
affidavit  of  execution  filed  therewith,  or  registered  affidavit 
of  renewal,  upon  paying  for  the  same  ;  and  any  copy  of  a 
roistered  bill  of  sale,  and  affidavit  purporting  to  be  an  office 
copy  thereof,  shall  in  all  Courts  and  before  all  arbitrators  or 
other  persons  be  admitted  as  primA  facie  evidence  thereof, 
and  of  the  fact  and  date  of  registration  as  shown  thereon. 
And  any  person  shall  be  entitled  at  all  reasonable  times  to 

(p)  See  Edward*  r.   Jfarciw,  Be  Parker^  14  Q.  B.  D.  636. 

1894,  1  Q.  B.  587.  (0  See  FenUm   r.  Blythe,  25 

(g)  See  Conetty  v.  BUer,  7  Q.  Q.  B.  D.  417;  Be  Por»o««,  1893, 

B.  D.  520 ;  Lyow  v.  Tucker^  <b.  2  Q.  B.  122;  AnUmiadi  y.  Amtih, 

520.  1901,  2  K.  B.  589. 

(r)    See  JUx  parte   Turquand^ 

W.P.P.  37 
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search  the  register  and  every  registered  bill  of  Bale,  upon 
payment  of  one  shilling  for  every  copy  of  a  bill  of  sale 
inspected  {t). 


Order  and 
dispoeition. 


(Sect.  20)  Chattels  comprised  in  a  bill  of  sale  which  has 
been  and  continues  to  be  duly  registered  nnder  the  Act, 
shall  not  be  deemed  to  be  in  the  possession,  order  or  disposi- 
tion of  the  grantor  of  the  bill  of  sale  within  the  meaning 
of  the  Bankruptcy  Act,  1869  («). 


Bills  of  Sale 
Act  of  1882. 


The  Bills  of  Sale  Act,  1878,  Amendment  Act,  1882  (z), 
came  into  operation  on  the  1st  of  November,  1882,  which 
date  is  therein  referred  to  as  the  commencement  of  the 
Act(y).    This  Act  contains  the  following  provisions  : — 


Meaning  of 
terms. 


(Sect.  8)  The  Bills  of  Sale  Act,  1878,  is  hereinafter 
referred  to  as  ''  the  principal  Act,"  and  this  Act  shall,  so  far 
as  is  consistent  with  the  tenor  thereof,  be  construed  as  one 
with  the  principal  Act ;  bat  unless  the  context  otherwise 
recinires  shall  not  apply  to  any  bill  of  sale  dnly  roistered 
before  the  commencement  of  this  Act  so  long  as  the 
registration  thereof  is  not  avoided  by  non-renewal  or 
otherwise  (z). 

The  expression  **  bill  of  sale "  and  other  expressions  in 
this  Act  have  the  same  meaning  as  in  the  principal  Act, 
except  as  to  bills  of  sale  or  other  documents  mentioned  in 
section  4  of  the  principal  Act  (^),  which  may  be  given  other- 
wise than  by  way  of  security  for  the  payment  of  money,  to 


(t)  Proyision  is  now  made  for 
an  official  search  in  the  register 
of  bills  of  sale,  and  the  issue  of  a 
certificate  of  the  resnlt  of  such  a 
search  at  the  instance  of  any 
person  requiring  the  same;  so 
that  now  a  man  may  either  search 
the  register  himself,  or  cause  an 
official  search  to  be  made;  see 
Stat.  45  &  46  Vict.  c.  89,  s.  2,  and 
the  rules  made  thereunder,  set 
out  in  WiUiams'  ConYeyanciDg 
Statutes,  262,  270,  479—491 ;  R. 
B.  C.  1888,  Order  LXI.  rule  28. 

(«)  lie  Hewer,  Sx  parte  Kahen, 
21  Gh.  D.  871.  See  anfo,  p.  105. 
And  see  stat.  46  &  47  Vict.  c.  52, 


s.  149,  sub-s.  9. 

(x)  Stat.  45  &  46  Vict  c.  43. 

(y)  Sects.  1, 2,  ThU  Act  does 
not  extend  to  Scotland  or  Ire- 
land, a  18. 

(s)  Ex  parU  hard.  Be  Chappie, 
23  Ch.  D.  409;  see  ante,  p.  105, 
It  has  been  held  that  the  Act  of 
1882  does  not  apply  to  an  un- 
registered bill  of  sale  executed 
more  than  seven  days  before  the 
Ist  November,  1882,  while  the  Act 
of  1878  was  in  force  (see  anie^ 
p.  575,  and  note  (k) ;  Huicaon  v. 
Darlouf,  13  Gh.  D.  690). 

(a)  See  afit<;.  pp.  571,  572. 
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which  last-mentioned  bills  of  sale  and  other  docaments  this 
Act  shall  not  apply  (h). 

(Sect.  4)  Every  bill  of  sale  shall  have  annexed  thereto  or  chattels  to  be 
written  thereon  a  schedule  containing  an  inventory  of  the  ^^?^^^f  ^ '°  * 
personal  chattels  comprised  in  the  bill  of  sale ;  and  such  bill 
of  sale,  save  as  hereinafter  mentioned,  shall  have  effect  only 
in  respect  of  the  personal  chattels  specifically  described  in 
the  said  schedule ;  and  shall  be  void,  except  as,  against  the 
grantor,  in  respect  of  any  personal  chattels  not  so  specifically 
described  (c). 

(Sect.  5)  Save  as  hereinafter  mentioned,  a  bill  of  sale   Chattels  of 
shall  be  void,  except  as  against  the  grantor,  in  respect  of   ^*'^^?^^**'' 
any  personal  chattels  specifically  described  in  the  schedule  owner, 
thereto  of  which  the  grantor  was  not  the  true  owner  at  the 
time  of  the  execution  of  the  bill  of  sale  (d). 


(Sect.  6)  Nothing  contained  in  the  foregoing  sections  of 
this  Act  shall  render  a  bill  of  sale  void  in  respect  of  any 
of  the  following  things  (that  is  to  say),  (1)  any  growing  Growing 
crops  separately  assigned  or  charged,  where  such  crops  were  ^"'P"- 
actually  growing  at  the  time  when  the  bill  of  sale  was 
executed  ;  (2)  any  fixtures  separately  assigned  or  chained.  Fixtures. 
and  any  plant  or  trade  machinery  where  such  fixtures,  plant, 
or  trade  machinery  are  used  in,  attached  to,  or  brought  upon 
any  land,  farm,  factory,  workshop,  shop,  house,  warehouse, 
or  other  place  in  substitution  for  any  of  the  like  fixtures, 
plant,  or   trade   machinery  specificaJly  described  in  the 
schedule  to  such  bill  of  sale  (d). 

(Sect.  7)  Personal  chattels  assigned  under  a  bill  of  sale  Seizure, 
shall  not  be  liable  to  be  seized  or  taken  possession  of  by  the 
grantee  for  any  other  than  the  following  causes  :  (1.)  If  the 


(Jb)  The  effect  of  sect  3  is  that 
the  Act  of  1882  applies  only  to 
bills  of  sale  given  by  way  of  «eeu- 
rity  for  the  payment  of  money; 
Swift  y.  Panndl,  24  Ch.  D.  210; 
see  ante^  p.  90. 

(c)  See  BoberU  v.  BoherU,  13 
Q.  a  D.  794 ;    WiU  v.  Banner, 


19  Q.  B.  D.  276 :  Thomas  v.  Kelly 
13  App.  Cag.  606;  Carpenter  v. 
Been,  23  Q.  B.  D.  566 ;  Hickley 
T.  Greenwood,  25  Q.  B.  D.  277  ; 
Davidson  y.  Carlton  Bank,  1893, 
1  Q.  B.82. 

(d)  See  BobeHs  y.  Bdberts,  13 
Q.  B.  D.  794 ;  ante,  pp.  92—94. 
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grantor  shall  make  defanit  in  payment  of  the  sum  or  smns 
of  money  thereby  secured  at  the  time  therein  provided  for 
payment,  or  in  the  performance  of  any  covenant  or  agr»y 
ment  contained  in  the  bill  of  sale,  and  necessary  for  main- 
taining the  secnrity  {e) ;  (2)  If  the  grantor  shall  become 
a  bankrupt,  or  snffer  the  said  goods,  or  any  of  them,  to  be 
distrained  for  rent,  rates,  or  taxes ;  (3)  If  the  grantor  shall 
fraudulently  either  remove  or  suffer  the  said  goods,  or  any 
of  them,  to  be  removed  from  the  premises ;  (4)  If  the 
grantor  shall  not,  without  reasonable  excuse,  upon  demand 
in  writing  by  the  grantee,  produce  to  him  his  last  reoeipts 
for  rent,  rates  and  taxes  (/) ;  (5)  If  execution  shall  have 
been  levied  against  the  goods  of  the  grantor  under  any  jndg* 
ment  at  law :  Provided  that  the  grantor  may  within  five 
days  from  the  seizure  or  taking  possession  of  any  chattds 
on  account  of  any  of  the  above-mentioned  causes,  apply  to 
the  High  Court,  or  to  a  judge  thereof  in  chambers,  and  snch 
Court  or  judge,  if  satisfied  that  by  payment  of  money  or 
otherwise  the  said  cause  of  seizure  no  longer  exists,  may 
restrain  the  grantee  from  removing  or  selling  the  said 
chattels,  or  may  make  such  other  order  as  may  seem 
just(^). 

BegiBtration.  (Sect.  8)  Every  bill  of  sale  shall  be  duly  attested,  and 
shall  be  registered  under  the  principal  Act  within  seven  clear 
days  after  the  execution  thereof,  or  if  it  is  executed  in  any 
place  out  of  England  then  within  seven  clear  days  after  the 
time  at  which  it  would  in  the  ordinary  course  of  post  arrive 
in  England  if  posted  immediately  after  the  execution  thereof 
and  shall  truly  set  forth  the  consideration  for  which  it  was 
given  (h)  \  otherwise  such  bill  of  sale  shall  be  void  in  respect 
of  the  personal  chattels  comprised  therein  (»). 

(e)  See  Eammond  y.  Hocking,  Ex  parte  OMoti,  11  Q.B.  D.  901; 

12  Q.  B.  D.  291.  806  seot  13,  below. 

(/)  See  Ex  parie   CoUon,  11  (h)  Bee  BoberU  v.  Bobert*,  IS 

Q.  B.  I).  301.  Q.  B.  D.  794;   Ex  parte  Allam^ 

(g)    See  Re   Wood,    Ex  parte  He  Munday,  U  Q.  B.    D.    43; 

Wiiof/e,  1894,   1   Q.  B.  605.    It  Hughes  v.  LiUIe,  17  Q.  B.  D.  204, 

has  been  held  that  the  proyisions  18  Q.   B.  D.  82 ;  Be  Hookadaf^ 

of  sect.  7  apply  to  the  case  of  the  8  Times  L.  R.  285 ;    Sharp  v. 

seizure  of  goods  under  a  bill  of  MeHenry,  38  Ch.  D.  427. 

sale  made  and  registered  before  (t)  See  Be^eUine  y.  8vnmfm$^ 

the  commencement  of  the  Act;  1892,  2  Q.  B.  547. 
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(Sect.  9)  1  bill  of  sale  made  or  given  by  way  of  security  Fonn  of  bill 


for  the  payment  of  money  by  the  grantor  thereof  shall  be 
void  unless  made  in  accordance  with  the  form  in  the  schedule 
of  this  Act  annexed  (A;). 

(h)  The  Bohedole  to  tbe  Act  is  as  follows : — 
Form  of  Bill  of  8cUe. 

This  indenture,  made  the  day  of  ,  between  A,  B. 

of  of  the  one  part,  and  0.  D.  of  of 

the  other  part,  witnesseth  that  in  oonsideration  of  the  sum  of  £ 
now  paid  to  A,  B.  by  0.  D.,  the  receipt  of  which  the  said  A,  B, 
hereby  acknowledges  ^or  whatever  else  the  oonsideration  may  be']  he  the 
said  A,  B,  doth  hereby  assign  unto  0.  D.,  his  executors,  administrators, 
and  assigns,  all  and  singular  the  several  chattels  and  things  specificaUy 
described  in  the  schedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum  of  £  ,  and  interest  thereon  at  the  rate 

of  per  cent,  per  annum  [or  tohateoer  else  may  he  the  rate].  And  the 
said  A,  B,  doth  further  agree  and  declare  that  he  will  duly  pay  to  the 
said  0.  D.  the  principal  sum  aforesaid,  together  with  the  interest  then 
due,  by  equal  payments  of  £  on  the  day  of 

lor  wliotever  else  may  he  the  stipulated  times  or  time  of  paymenf].  And 
the  said  A,  B,  doth  also  agree  with  the  said  C.  D,  that  he  will  [here 
insert  terms  as  to  insurance,  payment  of  rent,  or  otherwise,  which  the 
parties  may  agree  to  for  the  maintenanoe  or  defeasance  of  the  security'], 

Proyided  always,  that  the  chattels  hereby  assigned  shall  not  be 
liable  to  seizure  or  to  be  taken  possession  of  by  the  said  C.  B.  for  any 
cause  other  than  those  specified  in  sect.  7  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882. 

In  witness,  &c. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of  me  E,  F 
[add  witness's  name,  address,  and  description]. 

See  Davis  v.  Burton,  10  Q.  B.  D.  414,  11  Q.  B.  D.  537;  Be 
Williams,  JSx  jxirte  Pearce,  25  Ch.  D.  656 ;  Hammond  v.  Hocking,  12 
Q.  B.  D.  291  (bill  of  sale  containing  an  agreement  for  grantor  to  pay 
premiums  necessary  for  insuring  the  goods  against  fire,  and  to  dellTer 
the  receipts  to  the  grantee  is  not  void  on  that  account) ;  MelviUe  v. 
Stnnger,  13  Q.  B.  D.  392 ;  Hetherington  v.  Groome,  lb.  789  (bill  of 
sale  oontaining  agreement  to  pay  the  money  advanced  on  demand  and 
power  to  seize  in  default  held  void);  uoberts  v.  Moberts,  ib.  794; 
JSibley  v.  Higgs,  15  Q.  B.  D.  619 ;  Consolidated  Credit  Corporation  v. 
Oosney,  16  Q.  B.  D.  24  (agreement  to  replace  worn  out  goods  does  not 
avoid  the  security  ;  Myers  v.  Elliott,  ib.  526 ;  Ex  parte  Stanford,  lie 
Barber,  17  Q.  B.  D.  259  (security  void  for  incorporating  statutory 
coTcnants  for  title  under  Conveyancing  Act  of  1881) ;  Davies  y.  liees, 
ib.  408  ^covenant  to  pay  principal  and  interest  contained  in  a  void  bill 
of  sale  IS  void) ;  Goldstrom  v.  TcUlerman,  18  Q.  B.  D.  1  (security  held 
valid  providing  for  repayment  of  loan  by  instalments  with  interest  at 
60  per  cent,  for  insurance  and  payment  of  rent,  rates  and  taxes  by 
mortgagor,  and  in  default  by  mortgagee,  with  power  to  add  same  with 
interest  at  20  per  cent,  to  his  security);  Hughes  v.  Little,  ib.  32; 
Blaiberg  v.  Beckett,  ib.  96 ;  Ex  parte  Official  lieceiver,  lie  Morritt, 
ib.  222  (security  held  valid  containing  power  to  seize  for  causes  speci- 
fied in  sect.  7  of  the  Act,  and  to  break  open  doors  and  windows  for  that 
purpose ;  much  discussion  and  variance  of  opinion  as  to  what  power 
of  sale  is  enjoyed  by  the  holder  of  a  bill  of  sale  under  the  Act  of  1882) ; 
Watkins  v.  Evans,  ib.  386  (same  subject) ;  Be  Cleaver,  18  Q.  B.  D. 
489;  Furber  v.  CM,  ib.  494;  Lumley  y.  Simmons,  34  Ch.  D.  698; 
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entitled  at  all  reasonable  times  to  search  the  register,  on 
payment  of  a  fee  of  one  shilling,  or  snch  oth^  fee  as  maj 
be  prescribed,  and  sabject  to  such  r^nlations  as  imj  be 
prescribed,  and  shall  be  entitled  at  all  reasonable  times  to 
inspect,  examine  and  make  extracts  from  any  and  every  rois- 
tered bill  of  sale  without  being  required  to  make  a  written 
application,  or  to  specify  any  particdars  in  reference  thereto, 
upon  payment  of  one  shilling  for  each  bill  of  sale  inspected, 
and  such  payment  shall  be  made  by  a  judicature  stamp : 
Provided  that  the  said  extracts  shall  be  limited  to  the  dates 
of  execution,  registration,  renewal  of  r^istration,  and  satis- 
faction, to  the  names,  addresses,  and  occupations  of  the 
parties,  to  the  amount  of  the  consideration,  and  to  any 
further  prescribed  particulars  (s). 

(Sect.  17)  Nothing  in  this  Act  shall  apply  to  any  deben- 
tures issued  by  any  mortgage,  loan,  or  other  incorporated 
company,  and  seciired  upon  the  capital,  stocks  or  goods, 
chattels  and  effects  of  such  company  {t). 

(a)  See  note  (0  to  p.  578,  anU,  Standard     Manufa4dwing      Cb., 

(0  Bee    Bo9$    v.    Army    and  1891, 1  Ch.  627 ;   GrwU  NorUmn 

Navy  HiM  Co..  34  Cb.  D.  43;  By.     Co.    v.     Coal    Cotmeraii^ 

Jenkintm   v.    Brandley    Mining  iSc^eis^y,  1896, 1  Ch.  187;  Btdbarrfi 

Cb.,  19  Q.  B.  D.  568 ;   Beid  v.  y.  Kidderminster  Ovenem^  1896, 

Joannon,  25  Q.  B.  D.  800;  ita  2  Ch.  212. 
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(Befened  to,  ante,  pp.  821,  823, 32«.) 


Form  of  Letters  Patent  given  in  the  First  Schedule  to  the 
Patents^  Designs  and  Trade  Marks  Act,  1883  {a). 

VICTORIA  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Qneen  Defender  of  the  Faith  to 
all  to  whom  these  presents  shall  come  greeting 

Whbrkas  Joh7%  Smith  of  29  Perry  Street  Birmingham  in 
the  county  of  Warwick  Engineer  hath  by  his  solemn  decla- 
ration represented  unto  ns  that  he  is  in  possession  of  an 
invention  for  ^*  Improvements  in  Sewing  Machvies  *'  that  he 
is  the  tme  and  jQrst  inventor  thereof  and  that  the  same  is 
not  in  use  by  any  other  person  to  the  best  of  his  knowledge 
and  belief  {Jb) 

And  WHEBSA8  the  said  inventor  hath  humbly  prayed 
that  We  would  be  graciously  pleased  to  grant  unto  him 
hereinafter  together  with  his  executors  administrators  and 
assigns  or  any  of  them  referred  to  as  the  said  patentee  our 
royal  letters  patent  for  the  sole  use  and  advantage  of  his 
said  invention 

And  whebeas  the  said  inventor  hath  by  and  in  his 
complete  specification  particularly  described  the  nature  of 
his  invention  (c) 

And  whereas  We  being  willing  to  encourage  all  inven- 
tions which  may  be  for  the  public  good  are  graciously 
pleased  to  condescend  to  his  request 

Know  ye  therefore  that  We  of  our  especial  grace  certain 
knowledge  and  mere  motion  do  by  these  presents  for  us 
our  heirs  and  successors  give  and  grant  unto  the  said 
patentee  our  especial  licence  full  power  sole  privilege  and 
authority  that  the  said  patentee  by  himself  his  agents  or 

(a)  Stat.  46  &  47  Viot  o.  57.  (c)  See  ante,  pp.  321—324. 

(6)  See  anUi,  pp.  317,  318. 
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lioensee  and  no  others  may  at  all  times  hereafter  dnring 
the  terms  of  years  herein  mentioned  make  nse  exerciae  and 
vend  the  said  invention  within  onr  United  Kingdom  of 
Great  Britain  and  Irekmd  and  Isle  of  Han(<f)  in  sncii 
manner  as  [to  him  or  them  may  seem  meet  and  that  the 
said  patentee  shall  have  and  enjoy  the  whole  profit  and 
advantage  from  time  to  time  accming  by  reason  of  the  said 
invention  dnring  the  term  of  fourteen  years  from  the  date 
hereunder  written  of  these  presents  (e) 

And  to  the  end  that  the  said  patentee  may  hare  and 
enjoy  the  sole  use  and  exercise  and  the  full  benefit  of  the 
said  invention  We  do  by  these  presents  for  ns  our  heirs  and 
successors  strictly  command  all  our  subjects  whatsoev^- 
within  our  United  Kingdom  of  Great  Britain  and  Ireland 
and  the  Isle  of  Han  that  they  do  not  at  any  time  daring 
the  continuance  of  the  said  term  of  fourteen  years  either 
directly  or  indirectly  make  use  of  or  put  in  practice  the  said 
invention  or  any  part  of  the  same  nor  in  any  wise  imitate 
the  same  nor  make  or  cause  to  be  made  any  addition  thereto 
or  subtraction  therefrom  whereby  to  pretend  themselves  the 
inventors  thereof  without  the  consent  licence  or  agreement 
of  the  said  patentee  in  writing  under  his  hand  and  seal  (/) 
on  pain  of  incurring  snch  penalties  as  may  be  justly  inflicted 
on  such  offenders  for  their  contempt  of  this  onr  Boyal 
command  and  of  being  answerable  to  the  patentee  according 
to  law  for  his  damages  thereby  occasioned 

Provided  that  these  our  letters  patent  are  on  this 
condition  that  if  at  any  time  during  the  said  term  it  be 
made  to  appear  to  us  our  heirs  or  successors  or  any  six  or 
more  of  our  Privy  Council  that  this  our  grant  is  contrary 
to  law  or  prejudicial  or  inconvenient  to  our  subjects  in 
general  or  that  the  said  invention  is  not  a  new  invention 
as  to  the  public  use  and  exercise  thereof  within  our  United 
Kingdom  of  Great  Britain  and  Ireland  and  Isle  of  Man  or 
that  the  said  patentee  is  not  the  first  and  true  inventor 
thereof  within  this  realm  as  aforesaid  these  onr  letters  patent 
shall  forthwith  determine  and  be  void  to  all  intents  and 
purposes  notwithstanding  anything  hereinbefore  contained 

PnoviDED  ALSO  that  if  the  said  patentee  shall  not  pay 

(it)  See  ante,  p.  323.  (/)  Soo  ante,  pp.  325-327. 

(e)  Bee  ante,  pp.  315—317. 
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all  fees  by.  law  required  to  be  paid  in  respect  of  the  grant 
of  these  letters  patent  or  in  respect  of  any  matter  relating 
thereto  at  the  time  or  times  and  in  manner  for  the  time 
being  by  law  provided  (^)  and  also  if  the  said  patentee 
shall  not  supply  or  cause  to  be  supplied  for  our  service  all 
sach  articles  of  the  said  invention  as  may  be  required  by 
the  officers  or  commissioners  administering  auy  department 
of  our  service  in  such  manner  at  such  times  and  at  and 
upon  such  reasonable  prices  and  terms  as  shall  be  settled 
in  manner  for  the  time  being  by  law  provided  (h)  then  and 
in  any  of  the  said  cases  these  our  letters  patent  and  all 
privileges  and  advantages  whatever  hereby  granted  shall 
determine  and  become  void  notwithstanding  anything 
hereinbefore  contained 

Provided  also  that  nothing  herein  contained  shall  pre- 
vent the  granting  of  licences  in  such  manner  and  for  such 
considerations  as  they  may  by  law  be  granted  (i) 

And  lastly  We  do  by  these  presents  for  us  our  heirs 
and  successors  grant  unto  the  said  patentee  that  these  our 
letters  patent  shall  be  construed  in  the  most  beneficial 
sense  for  the  advantage  of  the  said  patentee 

In  witness  whereof  We  have  caused  these  our  letters  to 

be  made  patent  this day  of one  thousand  eight 

hundred  and and  to  be  sealed  as  of  the day  of 

one  thousand  eight  hundred  and {k) 

(L.S.) 


0/)  Soe  ante,  pp.  315—317.  (t)  See  ante,  p.  326. 

(h)  See  ante^  pp.  820,  821.  "'  " 


(k)  See  anu]  p.  322. 
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APPENDIX  (C), 

(Befemd  to,  auto,  pp.  360, 368, 370, 376, 380, 381, 398,  330,  SOn.) 


MarriagB  SetOmmU  of  Stock  and  of  a  Share  of  a  Testafor^s 
Sssiduary  Estate  tq^on  the  usttal  Trt49ts. 

Dateipartiee.  THIS  INDENTURE  made  the  18th  day  of  July  1894 
Between  A.  B.  [^hiiendeil  husbatid]  of  [description^  of  the 
first  part  C.  D.  [intended  wife]  of  [description']  of  the  second 
part  and  E.  F.  of  [description]  aad  G.  H.  of  [description] 
hereinafter  referred  to  as  '^  the  trustees  '*  which  expression 
shall  except  where  repugnant  to  the  context  include  the 
survivor  of  them  and  the  executors  or  administrators  of  such 
survivor  and  all  or  every  other  the  trustees  or  trustee  for 
the  time  being  of  these  presents  of  the  third  part 

ReoitalB.  Whebeas  a  marriage  is  intended   to    be   solemnized 

between  the  said  A.  B.  and  C.  D.  And  whereas  in  por- 
suance  of  an  agreement  in  that  behalf  entered  into  upon 
the  treaty  for  the  said  intended  marriage  the  said  A.  B. 
has  transferred  (a)  the  sums  of  stock  described  in  the 
schedule  hereto  into  the  names  of  the  trustees  to  the  intent 
that  the  trustees  shall  stand  possessed  thereof  Upox  trust 
for  the  said  A.  B.  untQ  the  said  intended  marriage  and  after 
the  solemnization  thereof  upon  the  trusts  hereinafter  declared 
and  subject  to  the  provisions  hereinafter  contained  con- 
cering  the  same  And  whbrbas  L.  D.  late  of  [description] 
by  his  last  will  dated  the  23rd  day  of  January  1890  after 
bequeathing  divers  specific  and  pecuniary  legacies  and 
annuities  devised  and  bequeathed  all  the  residue  of  his 
real  and  personal  estate  unto  and  to  the  use  of  J.  E.  and 
L.  M.  their  heirs  executors  administrators  and  assigns 
upon  trust  for  sale  and  conversion  into  money  and  for 
payment  thereout  of  his  funeral  and  testamentary  expenses 
and  debts  and  the  legacies  and  annuities  bequeathed   bj 

(a)  Ante,  p.  399. 
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his  will  and  the  legacy  daty  thereon  and  declared  that  sub- 
ject therennto  his  residoary  estate  should  be  in  trust  for 
his  daughters  E.  D.  F.  D.  and  the  said  0.  D.  to  be  equally 
divided  between  them  and  appointed  the  said  J.  K.  and 
L.  M.  executors  of  his  said  will  And  whebkas  the  said 
L.  D.  died  on  the  first  day  of  August  1893  and  his  said 
will  was  proved  on  the  6th  day  of  December  1893  in 
the  principal  registry  of  the  Probate  Division  of  the  High 
Court  of  Justice  by  both  the  said  executors  (b)  And 
WHEREAS  upon  the  treaty  for  the  said  intended  marriage 
it  was  agreed  that  the  said  0.  D.  should  assign  the  said 
share  of  the  residuary  estate  of  the  said  L.  D.  to  which 
she  is  entitled  under  the  said  will  to  the  trustees  upon  the 
trusts  hereinafter  declared  and  subject  to  the  provisions 
hereinafter  contained  concerning  the  same  and  that  she 
should  enter  into  the  agreement  hereinafter  contained  for 
the  settlement  of  other  property  to  which  she  may  now 
be  or  may  hereafter  during  her  intended  coverture  become 
entitled  (c) 

Now  THIS  INDBNTUBB  WITNESSETH  that  in  pursuance  of  lj*j®***'°'? • 
the  said  agreement  in  this  behalf  and  in  consideration  of  of  slu^e^of 
the  said  intended  marriage  (d)  the  said  C.  D.  doth  hereby  feeidnary 
assign  as  settlor  {e)  unto  the  trustees  (/)    All  that  the  ®"***®' 
share  and  interest  of  the  said  0.  D.  under  the  said  will  of 
the  said  L.  D.  in  any  real  and  personal  estate  which  now  is  or 
may  at  any  time  become  subject  to  the  trusts  of  the  said  will 

To  HAVE  AND  TO  HOLD  the  Same  premises  unto  the  Hsbondmn. 
trustees  upon  trust  for  the  said  0.  D.  until  the  said 
intended  marriage  and  after  the  solemnization  thereof  upon 
the  trusts  hereinafter  declared  and  subject  to  the  provisions 
hereinafter  contained  concerning  the  same 

And  this  indenture  also  witnesseth  that  in  further  2ndteBtatnm: 
pursuance  of  the  agreement  entered  into  upon  the  treaty  Jf^^^**^*^ 
for  the  said  intended  marriage  and  for  the  consideration 
aforesaid  it  is  hereby  agreed  and  declared  that  after  the 
solemnization  of  the  said  intended  marriage  the  trustees  (g) 
shall  either  permit  the  sums  of  stock  described  in  the 

(b)  See  anU,  pp.  448,  449.  (/)  See  anie,  pp.  363, 412,413. 

(c)  See  ante,  pp.  891—398, 505.  (g)  See  Williams'  ConyeyaDO- 

(d)  See  ante,  p.  894.  ing  Statntes,  194-198;  stat.  56 
(«)  See  Williams*  Conveyano-  &  57  Vict  c.  58,  s.  22. 

ing  Statutes,  74, 86. 
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To  permit 
preBeni  in- 
TeBtmenU  to 
raniAiii,  or  to 
ooDTcrt  them 
into  money. 


For  inTett- 
ment. 


Power  to  vary 
inveetmentfl. 


To  pay  in- 
come of  f  and 
settled  by 
hnsband  to 
Lim  for  life 
then  to  wife 
for  life. 

To  pay  in- 
oome  of  fond 


schedule  hereto  or  any  of  them  or  any  part  or  parts  thereof 
respectively  to  remain  in  their  present  state  of  iDvesfcaieiit 
or  shall  at  any  time  or  times  with  the  consent  of  the  said 
A.  B.  and  0.  D.  daring  their  joint  lives  and  of  the  survivor 
daring  his  or  her  life  and  after  the  death  of  soch  survivor 
at  the  discretion  of  the  trustees  (A)  sell  or  convert  into 
money  the  said  snms  of  stock  or  any  of  them  or  any  part 
or  parts  thereof  respectively 

Akd  shall  with  such  consent  or  at  sach  discretion  as 
aforesaid  invest  any  money  which  shall  be  so  prodooed 
and  any  money  which  shall  be  received  by  the  tmstees  in 
respect  of  the  said  share  of  the  residuary  estate  of  the  said 
L.  D.  hereinbefore  assigned  and  any  other  money  which 
may  be  or  become  subject  to  the  trnsts  of  these  presents 
and  which  ought  to  be  invested  in  the  names  or  under  the 
legal  control  of  the  trustees  in  any  of  the  public  stocks  or 
funds  or  government  securities  of  the  United  Kingdom  or 
India  or  any  colony  or  dependency  of  the  United  Kingdom 
or  upon  freehold  copyhold  leasehold  or  chattel  real  securities 
in  England  or  Wales  or  in  or  upon  any  stocks  shares  mort- 
gages debentures  or  securities  of  any  corporation  company 
or  public  body  municipal  local  commercial  or  otherwise  in 
the  United  Kingdom  or  India  or  any  colony  or  dependency 
of  the  United  Kingdom  but  not  in  any  other  mode  of 
investment  (•) 

And  mat  with  such  consent  or  at  such  discretion  as 
aforesaid  from  time  to  time  vary  or  transpose  all  or  any  of 
the  investments  of  the  property  for  the  time  being  subject 
to  the  trusts  of  these  presents  for  or  into  any  other  or  others 
of  the  description  hereby  authorised  {k) 

And  shall  pay  the  incomb  of  the  sums  of  stock  described 
in  the  schedule  hereto  and  of  the  investments  thereof  to  the 
said  A.  B.  during  his  life  and  after  his  death  to  the  said 
CD.  during  her  life  (0 

And  shall  pat  the  income  of  the  said  share  of  the 
residuary  estate  of  the  said  L.  D.  hereinbefore  assigned 
and  of  the  investments  thereof  to  the  said  0.  D.  during 


(k)  See  preceding  note. 

(0  See  WiUiamB  on  Settle- 
ments, 170;  Dayidson,  Free. 
Ck>nr.  i.  299, 5th  ed. ;  Dayidfion's 
ConoiBe  Precedents,  452  and  n.  (a), 


IStli  ed. 

(k)  See  Williams  on  Settle- 
ments, 175. 

(I)  See  ante,  p.  507;  Williams 
on  Settlements,  149. 
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her  life  and  after  her  death  to  the  said  A.  6.  daring  settled  by 
higlife(m)  tolifetten 

And  afteb  the  death  of  the  said  A.  6.  and  0.  D.  shall  to  husband 
stand  possessed  of  the  snms  of  stock  described  in  the  for  life, 
schedule  hereto  and  the  said  share  of  the  residuary  estate  Trusts  for  the 
of  the  said  L.  D.  hereinbefore  assigned  and  the  investments  children  of 
and  income  thereof  respectively  in  trust  for  all  or  such  the  marriage, 
one  or  more  exclusively  of  the  others  or  other  of  the  issue 
(whether  children  or  more  remote)  of  the  said  intended 
marriage  such  remoter  issue  to  be  born  during  the  lives 
of  the  said  A.  B.  and  0.  D.  or  the  life  of  the  survivor  of 
them  or  within  twenty-one  years  after  the  death  of  such 
survivor  (n)  at  such  age  or  time  or  respective  ages  or  times 
if  more  than  one  in  such  shares  and  with  such  future  or 
executory  or  other  trusts  for  the  benefit  of  the  said  issue 
or  some  or  one  of  them  and  with  such  provisions  for  their 
respective  advancement  (either  overreaching  the  interests 
prior  to  this  power  or  not)  or  maintenance  or  education  at 
the  discretion  of  the  trustees  or  of  any  other  persons  or 
person  and  upon  such  conditions  with  such  restrictions  and 
in  such  manner  as  the  said  A.  B.  and  C.  D.  shall  by  any 
deed  or  deeds  with  or  without  power  of  revocation  and  new 
appointment  jointly  appoint 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment then  as  the  survivor  of  them  shall  in  like  manner  or 
by  will  or  codicil  appoint  (p) 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment IN  TRUST  for  all  the  children  or  the  only  child 
of  the  said  intended  marriage  who  being  sons  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters 
or  a  daughter  shall  attain  that  age  or  marry  under  that  age 
and  if  more  than  one  in  equal  shares  {p) 

Provided  always  that  no  child  who  or  whose  issue  shall  Hotchpot 
take  any  part  of  the  said  trust  premises  under  any  appoint-  olauae. 
ment  in  pursuance  of  either  of  the  powers  lastly  hereiabefore 

(m)    See  ante,  pp.  506,  513-  (o)    See   ante,   pp.    368-875, 

515 ;     WiUiams'    ConYeyancing  506,507;  Williamson  Settlements, 

Statutes,  418,  419;   Wmiams  on  150-160. 

Settlements,  127,  128,    149.    A  (p)  See   ante,   pp.    376,    506; 

general  restraint  on  anticipation  Williams  on  Settlements,  160 — 

is  inserted  farther  on.  164. 

(n)  See  ante,  pp.  366,378-375. 
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AdTMMement 
olaiue. 


TrusU 

defanltof 

children. 


As  to  fond 
Bettled  by 
hQBband. 


Am  to  f and 

settled  by 
wife. 


contained  ahall  in  default  of  appointment  to  the  contmrj 
have  or  be  entitled  to  any  share  of  the  nnappointed  part 
of  the  Baid  trost  preiniaes  without  bringing  the  share  or 
shares  appointed  to  him  or  her  or  to  his  or  her  iasne  into 
hotchpot  and  aocounting  for  the  same  accordingly  (g) 

Providbd  always  and  it  is  hkbbbt  aobksd  and 
DBOLABiSD  that  it  shall  be  lawfnl  for  the  trustees  aft» 
the  death  of  the  said  A.  B.  and  C.  D.  or  in  their  his  or 
her  lifetime  with  their  his  or  her  consent  in  writing  to 
raise  any  part  or  parts  not  exceeding  altogether  one-half 
of  the  then  expectant  or  presumptive  or  vested  share  of 
any  child  of  the  said  intended  marriage  under  the  trusts 
hereinbefore  declared  and  to  pay  or  apply  the  same  for 
his  or  her  advancement  or  benefit  as  the  trustees  shall 
think  fit  (r) 

And  it  is  hbrbby  agbbbd  and  dbcla&bd  that  if  there 
shall  be  no  child  of  the  said  intended  marriage  who  being 
a  son  shall  attain  the  age  of  twenty-one  years  or  being  a 
daughter  shall  attain  that  age  or  marry  under  that  age  then 
(subject  and  without  prejudice  to  the  trusts  hereinbefore 
declared)  the  trustees  shall  stand  possessed  of  the  said  trust 
premises  and  the  income  thereof  or  so  much  thereof  respec- 
tively as  shall  not  have  become  vested  or  have  been  applied 
under  any  of  the  trusts  or  powers  herein  contained  upon  the 
trusts  following  (that  is  to  say) 

As  TO  the  sums  of  stock  described  in  the  schedule  hereto 
and  the  investments  and  income  thereof  or  so  much  thereof 
respectively  as  shall  not  have  become  vested  or  have  been 
applied  under  any  of  the  trusts  or  powers  herein  contained 
after  the  death  of  the  said  0.  D.  and  such  default  or  failure 
of  children  as  aforesaid  which  shall  last  happen  In  trust  for 
the  said  A.  B.  his  executors  administrators  and  assigns  (s) 

And  as  to  the  said  share  of  the  residuary  estate  of  the 
said  L.  D.  hereinbefore  assigned  and  the  investments  and 
income  thereof  or  so  much  thereof  respectively  as  shall  not 
have  become  vested  or  have  been  applied  under  any  of  the 
trusts  or  powers  herein  contained  after  the  death  of  the 


(g)  See  ante,  p.  870 ;  WUliams 
on  Settlements,  164—166. 

(r)  See  Williami  on  Settle- 
ments, 166.    As  to  maintenance, 


see  anUy  pp.  876, 877. 

(0  See  T^ilUams   on  Settle- 
ments, 168 ;  ante,  p.  507. 
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said  A.  B.  and  such  default  or  failure  of  children  as  afore- 
said which  shall  last  happen  In  trust  for  such  person  or 
persons  and  for  such  purposes  as  the  said  0.  D.  shall  during 
coverture  by  will  or  codicil  or  when  not  under  coverture 
by  deed  with  or  without  power  of  revocation  and  new 
appointment  or  by  will  or  codicil  appoint  (f) 

And  in  default  of  any  and  subject  to  every  such 
appointment  Upon  the  trusts  following  (that  is  to  say)  If 
the  said  C.  D.  shall  survive  the  said  A.  B.  then  in  trust  for 
the  said  C.  D.  absolutely  (i^)  But  if  the  said  A.  B.  shall 
survive  the  said  0.  D.  then  in  trust  for  such  person  or 
persons  as  under  the  statutes  for  the  distribution  of  the 
effects  of  intestates  (x)  would  have  become  entitled  thereto 
at  the  decease  of  the  said  C.  D.  had  she  died  possessed 
thereof  intestate  and  without  having  been  married  such 
persons  if  more  than  one  to  take  as  tenants  in  common  in 
the  shares  in  which  they  would  have  taken  under  the  same 
statutes  {y) 

And  it  is  hebeby  agreed  (z)  that  if  the  said  0.  D.  now  Agreement  to 
is  or  if  during  the  said  intended  coverture  she  shall  at  one  JJher  or  ^" 
and  the  same  time  and  from  one  and  the  same  source  after-acquired 
become  seised  or  possessed  of  or  entitled  to  or  empowered  ^J^^'Jjg 
absolutely  to  dispose  (otherwise  than  by  will)  of  any  real  value  of  5001. 
or  personal  property  exceeding  the  value  of  500^.  (except 
jewels  trinkets  ornaments  furniture  plate  pictures  prints 
and  books  and  other  articles  of  the  like  nature)  for  any 
estate  or  interest  whatever  other  than  an  estate  or  interest 
for  the  life  or  determinable  with  the  life  of  the  said  0.  D. 
then  and  in  every  such  case  the  said  C.  D.  and  all  other 
necessary  parties  (if  any)  will  at  the  cost  of  the  said  trust 
estate  as  soon  as  circumstances  will  admit  and  to  the  satis- 
faction of  the  trustees  convey  assign  and  assure  the  said  real 
or  personal  property  to  or  otherwise  cause  the  same  to  be 
vested  in  the  trustees  Upon  trust  that  they  shall  with  all 
convenient  speed  and  in  such  manner  as  they  shall  think  fit 
(but  as  to  reversionary  property  not  until  it  shall  fall  into 

(0  See  an^,  pp.  366— 368.  Statutes,    456—460;    Be   Smith, 

(u)  See  an^,  p.  506.  1903,  1   Gh.   373;  Be  Brydone's 

(a;)  See  ante,  p,  479.  Setttement,  1903,  2  Ch.  84. 

(y)  See    WUHams   on    Settle-  (c)  See    arUe,   pp.    214,   215 ; 


ments,  144,  145,  168,  199;  ante,      WilliamB*  Gonyeyanoing  Statutes, 
p.  506 ;   Williama'  Conveyancing      284—238, 418,  419,  447. 

W.P.P,  38 
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Restraint  on 
antioipation. 


Power  to  in- 
vest any  trust 
monoy  in 
purchase  of 
land  to  be 
held  on  trust 
for  sale. 


possession  unless  it  shall  appear  to  the  trostees  that  the 
capital  of  the  trnst  estate  will  be  probably  injured  bj  defer- 
ring the  sale)  sell  or  call  in  and  convert  into  nioney  such 
part  or  parts  of  the  said  property  as  shall  not  consist  of 
money  or  of  stocks  funds  shares  or  securities  hereinbefore 
authorised  as  an  investment  And  shall  stand  possessed  of 
any  money  which  shall  arise  from  any  such  sale  calling  in 
and  conversion  and  of  such  part  or  parts  of  the  said  pro- 
perty as  shall  consist  of  money  or  of  such  stocks  funds 
shares  or  securities  as  aforesaid  and  of  the  income  thereof 
respectively  upon  the  trusts  hereinbefore  declared  and  sub- 
ject to  the  provisions  hereinbefore  contained  concerning 
the  said  share  of  the  residuary  estate  of  the  said  L.  D.  here- 
inbefore assigned  and  the  investments  and  income  thereof 
respectively  (a)  Provided  always  that  it  shall  not  be  obli- 
gatory on  the  trustees  to  enforce  the  agreement  lastly  here- 
inbefore contained  or  to  take  any  proceedings  to  obtain 
the  conveyance  transfer  or  payment  to  them  of  any  real  or 
personal  estate  which  may  be  or  become  subject  to  the  said 
agreement  unless  and  until  they  shall  be  required  to  do  so 
by  some  person  beneficially  interested  under  the  trust  here- 
inbefore declared  and  that  the  trustees  shall  not  be  liable  or 
accountable  in  respect  of  any  such  real  or  personal  estate 
unless  and  until  the  same  shall  have  been  actually  conveyed 
transferred  or  paid  to  them 

Provided  always  and  it  is  hereby  agreed  akd 
DECLARED  that  the  said  C.  D.  shall  have  no  power  during 
her  said  intended  or  any  future  coverture  to  dispose  by  way 
of  anticipation  of  any  interest  whatever  to  which  she  may 
be  or  become  entitled  in  any  property  by  virtue  of  these 
presents  (b) 

Provided  always  and  it  is  hereby  agreed  and 
DECLARED  that  it  shall  be  lawful  for  the  trustees  at  the 
request  in  writing  of  the  said  A.  B.  and  C.  J),  during  their 
joint  lives  and  of  the  survivor  of  them  during  his  or  her 
life  to  convert  into  money  any  property  or  investments 
which  shall  for  the  time  being  be  subject  to  the  trusts 
of  these  presents  and  to  invest  the  money  which  shall  be  so 


(a)  See  anUy  pp.  391—394, 506. 

(b)  8ee  ante,  p.  515 ;  Williams' 
Convey  anclDg  Statutes,  883,  418, 


419,  447;  Williams   on    SetUe- 
ments,  183—148, 149. 
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produced  or  to  invesfc  any  other  money  which  shall  for  the 
time  being  be  subject  to  the  trusts  of  these  presents  and 
which  ought  to  be  invested  in  the  purchase  of  any  mes- 
suages lands  tenements  or  hereditaments  situate  or  arising  (c) 
in  England  or  Wales  and  held  for  an  estate  of  inheritance  of 
freehold  copyhold  or  customary  tenure  or  for  any  term  of 
years  whereof  not  less  than  jQfty  years  shall  be  unexpired  at 
the  time  of  purchase 

And  it  is  hereby  agreed  and  deolabed  that  any 
hereditaments  which  shall  be  so  purchased  shall  be  con- 
veyed to  the  trustees  for  all  the  estate  or  interest  which 
shall  have  been  purchased  therein  Upon  trust  for  sale  (d) 
at  the  request  in  writing  of  the  said  A.  B.  and  C.  D.  during 
their  joint  lives  and  of  the  survivor  of  them  during  his  or 
her  life  and  after  the  death  of  such  survivor  at  the  discretion 
of  the  trustees  and  to  stand  possessed  of  the  money  to  arise 
from  any  such  sale  upon  the  same  trusts  and  subject  to  the 
same  provisions  as  the  money  laid  out  in  the  purchase  of  the 
same  hereditaments  would  have  been  subject  to  if  the  same 
money  had  not  been  so  laid  out 

And  it  is  hereby  agreed  and  dkclared  that  any 
hereditaments  which  shall  be  purchased  under  this  present 
power  shall  be  considered  as  money  and  be  subject  to  the 
same  trusts  in  all  respects  as  the  money  laid  out  in  the 
purchase  of  the  same  hereditaments  would  have  been  subject 
to  if  the  same  money  had  not  been  so  laid  out  (e) 

And  that  until  any  hereditaments  which  shall  be  so 
purchased  shall  have  been  sold  the  rents  and  profits  of  all 
or  any  part  of  the  same  hereditaments  which  shall  for  the 
time  being  remain  unsold  shall  be  paid  and  applied  as  if 
such  rents  and  profits  were  income  arising  from  investments 
duly  made  otherwise  than  in  the  purchase  of  hereditaments 
in  pursuance  of  the  trusts  declared  by  these  presents  of  the 
money  which  shall  have  been  laid  out  in  the  purchase  of  the 
same  hereditaments 

Provided  always  and  it  is  hereby  agreed  and 
DECLARED  that  it  shall  be  lawful  for  the  trustees  upon  such 


(c)  The  word  ••  arising  "  is  used 
as  being  appropriate  to  incor- 
poreal hereditamonts. 

((Q  See  Williams*  Conveyanc- 


Application 
of  rents  and 
profits  of  pur- 
ohased  lands. 


Power  to  lease 

purchased 

lands. 


ing  Statutes,  185—189;  stat  56 
&57Viot.  c.53,s.  13. 
(e)  See  ante,  pp.  881,  382. 
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Powor  to 
apportion 
blended  trnit 
funds. 


Peraons  to 
appoint  now 
truBtees. 


Speoial  power 
to  truBteefl. 


request  or  at  Bach  discretion  as  aforesaid  to  demise  any 
hereditaments  which  shall  have  been  so  pnichaaed  as  afore- 
said or  any  part  or  parts  thereof  at  rack  rent  for  any  term 
of  years  not  exceeding  twenty-one  years  to  take  effect  in 
possession  or  within  six  calendar  months  from  tJie  nuking 
of  the  demise 

Provided  always  and  it  is  hereby  agreed  axd 
DECLARED  that  if  in  the  execntion  of  any  of  the  tmsts  or 
powers  of  these  presents  it  shall  become  necessary  to  divide 
or  apportion  between  or  among  two  or  more  persons  the 
several  funds  the  trosts  whereof  are  hereinbefore  declared 
and  all  or  any  of  the  trust  money  stocks  funds  shares  or 
securities  of  which  the  said  trust  fnnds  shall  then  consist 
shall  be  so  blended  together  that  it  shall  be  doubtful  which 
part  or  parts  thereof  shall  have  been  produced  by  or  substi- 
tuted for  each  original  fund  or  any  part  thereof  respectively 
it  shall  be  lawful  for  the  trustees  to  divide  or  apportion 
the  said  trust  money  stocks  shares  funds  and  securities 
between  or  among  the  several  persons  entitled  thereto  in 
such  manner  as  the  trustees  shall  deem  just  and  reasonable 
according  to  the  respective  rights  and  interests  of  such  per- 
sons^ And  such  division  or  apportionment  shall  be  as 
binding  and  conclusive  upon  all  persons  then  or  thereafter 
to  be  interested  in  the  premises  as  if  the  same  had  been 
duly  made  by  a  Court  of  competent  jurisdiction  (/) 

And  it  is  hereby  aoreed  and  declared  that  the  said 
A.  B.  and  C.  D.  during  their  joint  lives  and  the  survivor 
during  his  or  her  life  shall  be  the  proper  persons  and  person 
to  appoint  new  trustees  or  a  new  trustee  of  these  presents  (^) 

And  that  (in  addition  to  the  powers  and  indemnity 
and  right  to  reimbursement  by  law  given  to  trustees  (A))  the 
trustees  shall  be  at  liberty  to  dispense  wholly  or  partially 
with  the  investigation  or  production  of  the  lessor's  title  on 
lending  money  on  leasehold  securities  or  otherwise  to  lend 
on  any  security  or  to  purchase  any  hereditaments  with  less 
than  a  marketable  title  and  shall  not  be  answerable  for  any 
loss  thereby  occasioned  (i) 

(/  )  Ab  to  truBteoB'  receipta  and  (o)  See  atUe,  p.  883. 

powcrB  to  compromiae,  &c.,  Boe  (*)  See  ante,  pp.  388,  389. 

awfc,  p.  388;  Btat.  56  &  57  Vict.  (i)  Bee  Williama*  Conveyanc- 

c.  53,  8.  21;  WilliamB'  Convey-  ing  Statutes,  15,  16;  stat.  56  & 

anciug  Statutes,  189—194.  57  Viet  c.  53,  s.  8. 
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In  witness  whereof  the  said  parties  to  these  presents  Attestation 
have  hereunto  set  their  hands  and  seals  the  day  and  year  olauso. 
first  above  written 

The  SCHEDULE  above  referred  to. 

£2,000  £2-16  per  Gmt.  Consolidated  Skck 

£350  Capital  Stock  of  the  Bank  of  England 

£2,460  Debenture  Stock  of  the  London  and  Narth-Westem 

Railway  Company 
£500  SotUh  Australian  Inscribed  Stock 

Note. — Notice  of  the  assignment  to  the  trustees  of  the 
share  of  L.  D.'s  residnary  estate  must  be  given  to  his 
•executors  (A:). 

(k)  See  anU,  pp.  560—563. 
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ABATBMBirr  of  aotion,  155  n. 
of  legacy,  462 

Abilttt,  representation  as  to,  172, 173 

Abbenob  beyond  the  seas,  disability  of,  420  n.,  421  n.,  550  n.,  552, 554 

Abstbaot  of  title,  566 

AooEFTANCE  of  goods,  what  is,  74,  76 
of  offer,  160 
of  bill  of  exchange,  82, 184,  188 

AccoBD  and  satisfaction,  282 

Accouiirr,  action  of,  164 
duty,  414  n. 

AcouMULATiOK,  restraint  on,  866 

AcKNOWLBDaHBifrr  of  debt,  167, 172,  551 — 554,  556 
by  wife,  499 

Act  of  bankruptcy,  what  is,  208,  286,  287,  243—246 

AOTION,  chose  or  thing  in.    See  Ghosb  ih  Action. 
real,  personal  and  mixed,  8 — 5, 17 
personal,  4,  6—27, 148, 195  and  n. 
admiralty,  in  |)er«onam,  122 

in  rem,  25  n.,  116, 120—122 
ex  contractu,  147, 157  sq, 
ex  delicto,  145  sq.,  555 
modem  procedure  in,  18  n. 
abatement  of,  155  n. 
account,  164 
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AcnoH,  assumpsit,  168, 164 

debt,  15  n.,  97, 168, 193  and  n.,  494,  558,  555 

detinue,  15, 18, 164,  549,  555 

dilapidations,  151 

infringement  of  patent,  825,  880 

injuries  to  person  or  reputation,  148,  555 

replevin,  12, 19,  549 

theft,  7 

trespass,  de  bonis  asportaUs,  12 

vi  et  armis,  12  and  n.,  16  n.,  549 
on  the  case,  16  n.,  164,  549 
trover,  16—18,  50—62,  549 
by  and  against  executors,  29  n.,  80  n.,  148—151,  445,  455, 

456 
by  and  against  administrators,  29  n.,  148—151,  474 
by  and  against  married  woman,  490,  499,  511,  512,  517 — 

526 
by  husband  for  arrears  of  wife's  rent,  494 
limiUtion  of,  549—559 

Addition  to  a  deed,  168 

Adsmftion  of  specific  legacy,  461 

Adjudication  of  bankruptcy,  251, 427, 

power  of  Court  to  annul,  258,  254,  273 

Administbation  of  estate  of  deceased  person,  105,  199 — 5X)1,  205, 
206,  212,  214,  217—222  and  Table,  275,  276 
448  sq,,  458,  464  sq, 

of  estate  of  deceased  partner,  425 

of  trust  by  the  Court,  890,  891 

of  wife's  effects,  498,  514 

duty  on,  451—458,  478 

letters  of,  478,  475 

Umited,  476 

Administratob,  8,  222  and  Table,  478  sq, 

actions  by  or  against,  29  n.,  148—151,  474 
application  to  Court  by,  475 
transfer  of  stock  by,  298,  294 
rights  and  powers  of,  199—201,  475 
his  year,  476 

'  joint,  474 

'  durante  minors  estate^  444,  476 

I  dMramAe  dbsMiid,  477 

I  pendente  Ute,  477 

I  own  tesiamento  anneiBO,  4^11 
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Administrator,  de  boms  nan,  478 

office  of,  not  transmissible,  478 

not  bound  to  plead  the  Statute  of  Limitations, 

556 
of  convict's  property,  97 

Admiralty,  High  Court  of,  116,  202 

jurisdiction  over  ships,  116—125 
action  in  rem,  116, 120—122 

to  enforce  respondentia  bond,  124 
jurisdiction  of  the  High  Court  of  Justice,  116, 121 
of  Coimty  Courts,  122 

Advancement  to  children,  to  be  accounted  for  in  distribution,  464, 
481 
form  of  power  of,  691 

Advbbtisbmbnt  in  bankruptcy,  251 
of  patent,  822 
for  creditors,  458 
copyright  in,  384  n. 

Affiliation  order,  252,  272 

After-aoquibbd  chattels,  contract  to  assign,  98,  94 

property,  covenant  to  settle,  when  void  on  bank- 
ruptcy, 269 
See  Settlement. 
of  bankrupt,  255,  270,  271,  273,  274 

Aqenct  between  partners,  432 
of  wife,  525—530 

Agents,  77, 181 

mercantile,  22,  81—83,  545 

Agreements,  bonds  for  performance  of,  216.    See  Contraots. 
stamp  on,  168  n. 
to  sell,  72  sq. 

Agricultural  fixtures,  132  aq. 

Alien,  95, 149  n.,  242 

enemy.    See  Enemy. 
will  of,  440,  441  n. 

Alienation  of  chattels,  2 
by  deed,  70 
of  choses  in  possession,  volimtary,  65—97,  247 

.     involuntary,  97—106,  251,  256 
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Alienation  of  ohoaea  in  action,  voluntary,  90—88,  158,  183 — 188, 

227,  247,  280,  288,  827,  386,  357, 
896—400,496 
involnntary,  152,  163, 181,  228— 
280,  250,  251,    311,  354,  410, 
426—429,  470,  496 
in  fraad  of  creditors,  106, 107,  248,  246,  247 
testamentary,  462  sq, 

ALOCOirT,  581 

ALixynonrr  of  Bhares  in  companies,  804—807 

Altbbation  of  a  deed,  168 

Altbbnativs  liability,  424 

Amsbican  law  as  to  maritime  lien  for  necessaries,  118  n. 

Animals  fera  nahira,  47, 140 

ANNumKS,  Bank.    See  Stock  in  the  Funds. 

Annuity,  assignment  of,  81  n.,  84  n. 

warrant  of  attorney  to  secure,  210  n. 
personal,  285,  286 
apportionment  of,  860—862 
legacy  duty  on,  460 
right  of  married  woman  to,  510,  515 

Anticipation,  restraint  on.    See  Rbbtbaint. 

Appbal,  Oourt  of,  208 
of  larceny,  8 

Appbabangb  in  a  action,  18  n. 

ApponmcBNT,  powers  of,  366—875,  469,  506, 622 
liable  to  debts  of  appointor,  867 
to  children,  368-873 
illusory,  869 
exclusive,  369 
none  to  executors  or  administrators    of   deceased 

objects,  370 
amongst  a  class,  371 
to  issue  of  a  child,  when  good,  372 
fraudulent  by  a  father,  372 
creating  a  perpetuity,  373 

form  of  power  of,  amongst  children  or  other  issue, 
591 
by  wife,  598 
by  wife  in  favour  of  her  husband,  868,  505 
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APFOiNTiCEirr,  duty  on  exercise  of,  468  n. 
of  new  trustees,  868 
of  executor,  4AB 

Appobtionmbnt  of  income,  860—863 

power  to  apportion  blended  trust  funds,  696 

Afpbbnticb  to  bankrupt,  268 

Appbopbiation  to  contract,  74 

of  payments,  286,  286 

Abbitbation,  196 

jurisdiction  of  the  Courts  in  matters  referred  to,  196 

Abbangements  by  deed  between  a  debtor  and  his  creditors,  199, 
286—289 
under  control  of  Oourt  of  Bankruptcy,  262 — ^264 

Abbbabs  of  rent,  99  n.,  212 

limitation  of  actions  for,  661 — 668,  669 
actions  by  husband  for,  of  wife's  estate,  494 
of  interest  on  bond,  216 

limitation  of  actions  for,  668,  669 
of  dower,  662 

Abbest  on  mesne  process,  18  n.,  206—209 
of  ship,  116, 120, 121 
of  debtor,  18  n.,  206 

Abtigles  of  association,  808,  804 

Assent  of  executor,  443 
of  bailee,  69,  77 

AsBBTS,  executor  not  liable  beyond  amount  of,  467 

AssiQHESB  of  bankrupt,  264  n.,  266,  670,  676 
official,  264  n. 

AssiONMBKT  of  ohosos  in  possession,  66—97,  247,  261—266 

of  choses  in  action,  80-^,  68, 182—187,  227—280,  280, 
297, 807,  827,  886,  896—400 
by  bankruptcy  of  transferor,  168, 181, 

280,  266,  811,  864 
notice  on,  86-88,  282,  488,  660-662, 

664 
inquiry  on,  662 
subject  to  equities,  86,  88 
of  contracts,  80—82 
of  breaches,  217 
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A88IONKSHT  of  poUoies  of  insoruioe,  154, 166, 280—284 
of  stock,  288 
of  Bhares,  299,  907 
of  trade  marks,  860,  861 
of  letters  patent,  827 
of  copyright,  886 

in  trust  for  creditors,  286,  248,  252,  400 
of  wile's  property,  496,  499 
a  person  may  assign  to  himself,  566 
by  a  joint  owner,  417^419 
of  share  in  partnership,  419 

A8800IATIOH,  memorandum  and  articles  of,  808, 804 

AB8UMF8IT,  168, 164 

Attaohxsht  in  equity,  19  n.,  206  n. 
of  debts,  228,  267  n. 

Attbbtation  of  warrant  of  attorney,  210  n. 
of  wiU,  487,  449 
of  biU  of  sale,  676, 681,  682 
clause  in  settlement,  form  of,  697 

Attobnibt,  power  of,  on  assigning  a  legal  chose  in  action,  88,  87 
to  receive  diyidends  on  stock,  299  n. 
warrant  of,  209—211 

Attobnmbnt  clause  in  a  mortgage,  674  n. 

AnonOHiBKB,  how  far  agent,  78 

AvsRAGs,  124, 126 

AWABD,  196 

effect  of,  196 

limitation  of  actions  on,  666 


B. 


Bailxb,  gift  to,  69 

possession  of,  21  64—68,  67--69,  640 
liabiUty  of,  66-^68 
remedy  of,  10, 11,  21,  68,  67 

BAiLXEirr,  11,  64—68 

recovery  of  chattels  in,  10,  21,  28  n.,  65 
simple,  66 
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BaiiiOB,  remedy  of,  11,  21,  68,  69,  67, 164 

Bank  annuities.    See  Stock  in  the  Funds. 
notes,  title  to,  643 
issuing  notes,  186,  802  n. 

Bank  notes,  89,  184, 186 

larceny  of,  40  n. 

seizure  of,  on  distress,  99  n. 

Bankeb,  218 

protection  as  to  presented  draft,  186, 187 

Banking  companies,  186,  801,  802 

sale  of  shares  in,  811 

Bankbuptcy,  101—108, 198,  230,  241—277 
Court  of,  202,  247 
Ck>urt8  now  exercising  jurisdiction,  247,  266,  260,  271, 

276,  276 
County  Court,  jurisdiction  of,  247,  249,  260,  276 
alienation  of  choses  in  ^ssession  on,  102—106,  427 

of  choses  in  action,  162, 182,  280,  427 
goods  of  which  a  bankrupt  is  reputed  owner,  24  n., 

108,  230,  266,  811,  364,  428 
administration  of  estate  of  deceased  debtor,  106, 199— 

201,  206,  206,  218,  214, 218—222  and  Table,  276, 276, 

426  n. 
receiving  order  in  lieu  of  committal,  208 
voluntary  bonds  and  covenants  in,  218,  222  (a) 
revival  of  debt  barred  by,  167 
of  principal  debt  no  discharge  to  surety,  227 
discharge  from  debt  by,  167,  286,  241,  272 
Statutes,  Hen.  YIII.  to  1882,  241,  242 
Crown  not  bound  by  bankruptcy  statutes,  199 
persons  subject  to  the  bankruptcy  laws,  199,  242,  248 
acts  of  bankruptcy,  206,  236,  243—246,  249 
proceedings  in  bankruptcy,  247  8q, 
petition,  243,  247—249 
receiving  order,  208,  248—262,  426 
commission,  264  n. 
first  meeting  of  creditors,  261 
debtor's  statement  of  affairs,  261 
public  examination  of  debtor,  261 
adjudication  of  bankruptcy,  261,  263,  278,  426 
staying  action  or  process  against  debtor,  260 
provisions  as  to  composition  or  arrangement,  262— 

264 
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Bankbcftct,  vesting  of  bankrupt's  property,  103,  254,  261,  266,  273 
official  roceivers,  108, 105,  250,  258 
special  manager,  250 
interim  receiver,  250 
assignees  in,  254  n.,  266,  570,  575 
official  assignees,  254  n. 
committee  of  inspection,  254,  259,  260 
trustee  in,  powers  of,  108—105,  107,  106,  152,  290. 
254  tg.,  267,  273—276,  295,   311,   354, 
356,  367,  471,  561,  675 
possession  of,  257 
relation  back  of  title  of,  266—268 
accounts  of,  260 
removal  of,  261 
remuneration  of,  261 
property  divisible  amongst  creditors,  103—106,  152, 

181,  230,  255,  256,  273,  276,  367,  425,  471,  496 
disclaimer  of  onerous  property,  256 
after-acquired  property,  255,  273 
sequestration  of  benefice,  255  and  n.,  258 
appropriation  of  portion  of  pay  or  salary  to  creditors, 

258 
management  of  property  by  bankrupt,  259 
allowance  to  bankrupt  for  maintenance  or  service, 

259 
distribution  of  bankrupt's  property,  261,  262 
priority  of  debts,  199—201,  205,  206,  220-222,  and 

Table,  252,  262,  263 
proof  of  debts,  265,  427 
description  of  debts  provable,  155  and  n.,  156,   257, 

263—266 
mutual  credit  and  set-ofi,  264 
restriction  of  rights  of  creditor  under  execution  or 

attachment,  267,  268 
duties  of  sheriff  as  to  goods  taken  in  execution,  268 
avoidance  of  voluntary  settlements,  268  and  n.,  395 
covenant  for  future  settlement,  avoidance  of,  268, 

394,  395 
avoidance  of  preference  in  certain  cases,  269 
protection  of  transactions  bond  fide  without  notice, 

266,  267,  273 
the  certificate,  270  n. 
discharge   of  bankrupt,  provisions  with   regard    to, 

270—272 
rights  of  undischarged  bankrupt,  272—275 
power  for  Court  to   annul   adjudication  in  certain 

cases,  273 
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Bankbuftgy,  small  bankruptoies,  275 
of  joint  creditor,  415,  416 
of  joint  debtor,  272,  420 
of  partners,  272,  426—428 
of  married  women,  517,  518 
of  husband,  524 

Bbabeb,  bills  and  notes  payable  to,  183, 186 

Benbfiob,  dilapidations  on,  151 

charge  by  clergyman  on,  void,  174, 175 

right  of  nomination  to,  does  not  pass  to   trustee  in 

bankruptcy,  256, 867 
sequestration  of,  in  bankruptcy,  258  and  n. 

Bbqubst  of  stock  in  funds,  294 
of  leaseholds,  857, 440 
executory,  857 

general,  operates  as  an  exercise  of  a  general  power,  368 
to  infants,  460 
to  person  beyond  seas,  460 
to  charities,  464 — 466 
to  illegitimate  children,  466 
to  chUdren,  457,  463,  466, 469 
to  joint  tenant,  468 
to  tenants  in  common,  468 
to  a  class,  468 
residuary,  459,  463,  468—470 

BsTm^Q.    See  Waobbs. 

Bills  of  exchange,  23—25,  32,  39,  40, 183—192 
definition  of,  183 
larceny  of,  40  n. 
seizure  of,ion  distress,  99  n. 
what,  prohibited,  184 
acceptance  of,  32, 184 
negotiation  of,  185 
holder  of,  32, 185, 190 

in  due  course,  191 
indorsement,  186, 187 
consideration  presumed,  190 
payable  to  bearer,  183, 185 
banker's  protection,  186 
liability  imder,  188 
payment  in  due  course,  187 
presentment  for  payment,  188 
notice  of  dishonour,  189 
protest  of,  189 
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Bills  of  ezchAnge,  days  of  grftce,  191 

payable  on  demand,  186, 191 

summary  prooedore  on,  192  n. 

stamp  duty,  192,  n. 

have  no  prefa«ioe  over  other  simple  ooniract 

debts,  218 
always  carry  interest,  228 
assignment  of,  82, 188,  897 

Bills  of  lading,  89  and  n.,  88  n.,  84  and  n.,  122, 128,  545 
indorsement  of,  128, 545 

Bills  of  sale,  71,  79, 89—91, 105, 108, 112, 115, 185,  5e9-{»72,  574~ 
584 
form  of,  581  n. 

BoA&D  OF  Trade,  control  of,  over  trustees  in  bankruptcy,  238,  250 
over  Patent  Office,  821,  826,  844 

BoKA  notabiUa,  448 
vacarUia,  484 

Bonds,  2\4— 218 

limitation  of  actions  on,  420,  551,  553 

voluntary,  218,  222  (b) 

of  foreign  government,  30  and  n.,  312 

joint,  411,  413,  419 

Joint  and  several,  413,  422 

stamp  on,  216  n. 

Bonus,  360 

BOTTOMB?,  118,1119,  124 

Bovill's  Act.    See  Stat.  28  ft  29  Vict.  c.  86. 

Breaches,  assignment  of,  217 

Bbitish  possessions  abroad.    See  Oolonieb. 
ships,  109 
subjects,  wills  of,  440 

Bbokbb,  agency  of,  78,  79 

Bbothebs,  right  of,  under  Statute  of  Distributions,  481 


Oamfbbll'b  Act,  Lord.    See  9  ft  10  Vict.  c.  93 

Capacity,  personal,  96-97, 158—160, 487,  489,  612-614,  537 

Capias  ad  aatisfacicndumy  writ  of,  206 
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Cabgo,  Ui,  125 

Cabbieb,  68,  60,  61 

Casts,  copyright  in,  389 

OsBTiFiOATB  of  ship's  registry.  111 

of  mortgage  and  sale  of  ships,  116 

bankrupt's,  270  n. 

of  shares  or  stock,  289,  807,  666 

of  payment  of  duty,  460 

of  incorporation  of  company,  801 

Cestui  que  trust,  26, 887,  890,  899,  568 

Chamfebty,  154,  176 

Ohanobby,  Court  of,  jurisdiction  of,  26—27,  84,  84, 146, 166  n.,  200, 
202,  290  n.,  868,  890,  466,  601,  608 
investments  of,  286 
Division.    See  Hiqh  Coubt  of  Justice. 

Ghabactbb,  representations  as  to,  172, 178 

Ohabgb  on  real  estate.    See  Real. 

Chabginq  order,  280 

Chabitebs,  97,  464—466 

Ohabteb  party,  122 

companies  incorporated  by,  88,  297,  298,  801 

Chabts,  copyright  in,  887 

Chattels,  1 — 4 

real  and  personal,  6,  20  n.,  42 

vegetable,  188 

specific  delivery  of,  in  equity,  19  n. 

trusts  of,  26—27 

absolute  ownership  of,  42 

which  descend  to  the  heir,  126, 180 

modes  of  alienation  of,  66  sq, 

after-acquired,  licence  to  seize,  94  n. 

contract  to  assign,  93,  94 
settled  to  go  with  land,  408,  409 
of  wife,  480,  490—498 
title  to,  589  9q, 
included  in  a  bill  of  sale,  570—572.    And  see  Goods. 

Cheques,  89, 187,  282  n.,  897  442 
crossed,  187 

crossed  **  not  negotiable,"  187, 188,  540  n. 
W.P.P.  39 
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Childben,  appointmfints  to,  368—677 
younger,  371 
in  ventre,  872,  472 
vesting  of  portions  of,  875 
vesting  of  interests  given  to,  875,  376 
maintenance  of,  876-879,  457,  511,  520 
alienation  against,  486 
C^ts  to  illegitimate,  466 
gifts  to,  457,  468,  466,  469 

shares  of,  mider  Statute  of  Distributions,  8,  472,  480 
form  of  powers  of  appointment  amongst,  591 
form  of  trust  for,  591 

Chobk  in  action,  27—41, 144  s^.,  492 

assignment  of  legal,  29—88, 158, 181—186,  227- 

281,  255,  256,  281,  295,  808,  827,  836,  864 
assignment  of  equitable,  85,  398 
gift  of,  896—400 
joint  ownership  of,  418,  414 
ownership  in  common  of,  416 
wife's  legal,  492—494,  496 
wife's  equitable,  492,  494—496 
Statutes  of  Limitation  as  to,  550—560 
title  to,  550—576 
notice  of  assignment  of,  560 
in  possession,  27,  44  sq. 

aUenation  of,  65  ag.,  247,  251—256 

title  to,  589—548 

Statutes  of  Limitation  as  to,  549 

Civil  law,  maritime  lien  for  necessaries  by,  118  n. 

age  at  which  a  will  may  be  made  by  the,  487 
degrees  of  kindred  traced  according  to  the,  482 

Class,  appointment  amongst  a,  871,  874 
bequest  to  a,  468 

Clsbqymai?,  action  for  dilapidations,  151 

attempting  to  charge  benefice,  174, 175 
bankrupt,  258 

Coat  armour,  180 

Cognovit,  209—211 

Cohabitation,  agreement  contemplating  illicit,  175 

Collision  at  sea,  117, 155 
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Ck)LONIAL  stook,  294 

(jOiiOiniBS,  proteotion  of  inyention  in,  829 
of  trade  mark,  851 
oopyright  in,  887,  848,  844 

CoMMissiONSBS  in  bankruptcy,  254  n. 

Ck)uicrrrAL,  receiving  order  in  lieu  of,  in  bankruptcy,  208 

COMMiTiBB  of  inspection  in  bankruptcy,  254,  259,  260 
in  winding-up,  809 
of  lunatic,  159  n. 

Common,  ownership  in,  416 — 417,  468 
Pleas,  Court  of,  146,  202 

COMFANIBS  Acts,  802 

Clauses  Act,  299 

joint  stock.    See  Jourr  Stock  Compakibs. 

CoMFBNSATiON  for  agricultural  improvements,  188 

Composition  with  creditors,  199,  236—240 

under  the  Bankruptcy  Act,  1888... 288, 
251,  254 

COMFBOMiSB  as  consideration  in  a  contract,  166 
of  criminal  proceedings,  176 
of  matrimonial  proceedings,  587 

CoMPTROLLBB  of  patents,  trade  marks,  &c.,  821,  344,  348,  849 

CoNDiTiOH  of  bond,  215—217 

Conjugal  rights,  application  for  restitution  of,  580,  585 

CONBBNT  to  contract,  160, 180 

to  change  of  investments,  880,  882 
judgment  by,  209 

CoNBiDBBATiON  ncccssary  to  a  contract,  162, 165—168 

unless  by  deed,  162, 177  n. 
valuable,  165  and  n. 

for  a  bill  or  note,  190 
legacy  for,  462 
good,  165  and  n. 
executed  or  executory,  166 
past,  166  and  n. 

when  required  tc  be  in  writing,  78, 169 
presumed  for  a  bill  or  note,  188, 190 
for  creditor's  deed,  288  n. 

39— a 
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G0H8OLB.    See  Stock  in  thb  Fuhdb. 

GOHBTBUCTIYX  delivery,  68, 69 

poeeeBdon,  56,  66 

GoNTniosNT  liabilities,  efltimate  of,  in  bankraptcy,  964  and  n. 
remainders,  none  impersonal  estate,  865 
interests,  865,  377 

Ck)irnuGT  notes,  290  n. 

G0HTBULCT8, 147, 157  9q. 

early  view  of,  29  and  n. 

definition  and  essentials  of,  157, 158 

capacity  to  make,  158—160 

offer  and  acceptance,  160 

consent,  160, 180 

consideration,  168, 165—167 

simple,  168—178 

special,  161—168 

alterations  in,  168 

required  to  be  in  writing,  75-^,  168—173 

legaUty  of  object,  173—180 

only  affect  parties  thereto,  181 

assignment  of,  29—81, 182—186 

breach  of,  192—196 

to  assign  after-acquired  chattels,  98,  94 
*  for  sale  of  goods,  72—80 

to  answer  for  another,  169 

with  creditors,  236,  240,  243,  252,  253 

disclaimer  of  bankrupt's,  256,  257 

of  insurance,  174,  278—284 

bills  and  notes,  183—192 

for  sale  of  stock,  289 

by  married  woman,  159,  490,  499,  605,  511,  612,  617— 
530,537 

bankruptcy  of  joint  contractor,  416. 

CONTBIBUnON,  225,  421 
CONTBIBUTOBIEB,  308,  520 

CONVXBSION,  51  and  n.,  540,  542  n.,  555 

of  money  into  land,  or  land  into  money,  881,  882,  407 

CoNVSYAMOB.    See  Alixnation. 

OoNVicTB,  96, 159 

Go-OWNBBB  of  ship,  110, 121 
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Copyhold,  4 

of  bankrupt,  257 

estates,  limitation  of  actions  for  fines  for,  555 

OOPYBIGHT,  41,  331—344 

definition  and  duration  of,  331,  332 

in  encyclopsedias,  reviews,  &o.,  333 

in  newspaper  articles,  333,  334  and  n« 

in  dramatic  and  musical  compositions,  334,  342  n. 

whether  foreigner  entitled  to,  335 

register  of  proprietors,  335,  336 

assignment  of,  40,  836 

personal  property,  336 

foreign  reprints  of  books,  337 

in  prints,  maps,  &c.,  337,  338 

in  sculptures,  339 

in  paintings,  drawings,  and  photographs,  389 

in  translations  of  foreign  books,  342 

in  designs,  344,  845 

international,  340—842,  345 

colonial,  337,  348 

Corn,  188 

OoBPOBATiOHS,  97, 110, 160,  296 

Costs  of  solicitors'  letters,  281  n. 
of  trustees,  886 
against  married  woman,  519 

CO-SUBBTIBS,  225 

CouiTFY  CouBTS,  jurisdiction  in  replevin,  18  n. 

equitable  jurisdiction,  extent  of,  34  n. 

execution  of  judgments,  101 

admiralty  jurisdiction,  122 

bankruptcy  jurisdiction,  249,  250,  275 

trustee  jurisdiction,  891 

probate  jurisdiction  of,  451 

jurisdiction  in  administration,  455  n.,  475 

jurisdiction  in  questions   between  husband  and 

wife,  525 
removal  of  judgments  into  Superior  Court,  101  n. 

Court,  funds  in,  891,  563.     See    High  Court  of  Justice  and 
Chancery,  &c. 

Courts  of  Eecord,  202,  203 
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Ck>ymrAiiT,  168,  314 

to  stand  seised  to  use  of  blood  reUtion,  165  n. 

yoluntftry,  218,  222  (b) 

to  insure  against  fire,  283 

for  future  settlement,  when  void  in  bankruptcy,  269 

creates  no  lien,  394 
for  settlement  of  wife's  future  property,  891 — 394,  506, 

514,  593 
to  settle  husband's  property,  93  n.,  269,  394 
joint,  411,  413,  417,  419 
joint  and  several,  418,  422 
not  to  sue  one  debtor,  420  n.,  423 
for  title,  566 
limitation  of  actions  on,  551 

Ck>VBSTUBB,  disability  of,  489,  549,  552,  554 

Cbanwobth'8  Act,  Lord.    See  Stat.  23  &  24  Vict.  c.  145. 

Gbedft,  representations  to  obtain,  172 

Cbbditobs,  conveyances  for  defrauding,  106—106,  243,  246 

remedies  of  judgment,  18  n.,  97—106,  204—211,  245, 

292,  311,  429,  480,  454,  478 
arrangements  with,  199,  286—240,  248,  251—254 
petitioning  on  bankruptcy,  222  (a),  247  sq, 
secured,  222  n.  and  (a,  b),  240  n.,  248,  250,  265 
of  company,  201,  202,  206,  222,  808,  309 
of  appointor,  367 
joint,  415 

interest  of,  in  life  of  debtor,  280 

voluntary  settlement  void  as  against,  107,  268,  276,  895 
trust  for  payment  of,  when  revocable,  401 
may  by  custom  take  out  administration,  474 
Statutes  of  Limitation  not  affected  by  death  of,  555, 556 

GBnciNAL  proceedings  by  husband  and  wife,  520,  525 
agreement  to  stifle,  176 

Cbopb,  139,  572,  574,  579 

Obown,  forfeit  of  goods  to  the,  9,  96, 153 

assignment  of  chose  in  action  by,  29,  30  n. 
prerogatives,  47  and  n.,  48  n.,  98,  203  n.,  204 

to  grant  letters  patent,  313,  314,  320 
not  bound  by  bankruptcy  laws,  199, 201 
debts,  96, 199,  201—204,  219—222  and  Table  (b),  262 
jewels,  180 

grant  of  charters  to  companies  by,  296,  298 
right  of,  to  intestate's  estates  if  no  next  of  kin,  484 
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OuM  testatnento  annexo,  administrator,  477 

Custody  of  law,  9  n.,  13 

OusTOMS  of  London  and  York,  242,  424,  488,  542 
of  Wales,  436,  483 
of  trades,  104, 189, 227 

Cy-pr£s  doctrine,  467 


Damages,  4,  59,  86, 145—148, 155, 195  n.,  263,  325 
jurisdiction  to  give,  145 
actions  which  sound  in,  145, 193 
assessment  of,  193, 196 
liquidated,  194—197 
limitation  of  actions  for,  555 

Days  of  grace,  191 

Death,  actions  by  and  against  executors  in  case  of,  148—152 
of  creditor,  of  debtor,  555,  556 

DBBBNTUBE8,  39,  312,  465  n.,  510,  516,  584 

Db  bonis  rum,  administration,  478 

Debt,  30, 147, 157, 197  sq, 

action  of,  15  n.,  98, 163, 193  and  n.,  553 

by  husband  for  arrears  of  wife's  rents,  494 
barred  by  bankruptcy,  revival  of,  167 

barred  by  Statute  of  Limitations,  revival  of,  167, 420, 552—554 
incurred  during  infancy,  158, 167 
of  record,  200—205,  211,  222  (b) 
crown,  96,  203,  222  (b),  262 

judgment,  18  n.,  98—102, 155,  204—211,  222  (a,  b),  245,  291 
specialty,  212—217,  222  (b) 
simple  contract,  97, 157,  217,  554 
priority,  36, 113, 199,  203.  213,  219—222,  262 

in  bankruptcy,  199,  201,  212,  218,  222  (a),  252  n., 

262 
in  winding-up  of  company,  200,  222 
in  administration,  200,  212,  218,  222  (b),  454 
interest  on,  204  n.,  215,  223,  235,  361 

in  bankruptcy,  262,  265 
assignment  of,  30,  35—38,  227,  396 
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Debt,  involnnUry  alienation  of,  228—290 
attachment  of,  228,  267  n. 
payment  of,  223,  281,  289,  420  n.,  425 

by  executor,  106,  212,  222  (b),  458,  556 
by  administrator,  222  and  Table 
charge  of  real  estate  for,  212 
appropriation  of  payments,  285 
composition,  286—240,  252 
in  bankruptcy,  proof  of,  198,  265,  427 

provable,  155  and  n.,  196,  257,  965, 
266 
discharge  of,  196,  270 
setoff  of  mutual,  264 
payable  at  future  time,  266 
of  partnership,  426—480,  482 
to  company,  805  n.,  807 
power  of  executor  to  compound,  445 
satisfaction  of,  by  legacies,  468 

husband's  liability  for  wife's,  490,  498,  499,  512,  517—590 
limitation  of  actions  for,  549 — 556 

Dbbtob,  notice  to,  on  assigning  the  debt,  85—88,  282,  483,  434 

administration  of  estate  of  deceased,  105, 199, 202, 21^—214, 

219—222  and  Table,  275,  276,  448 
imprisonment  of,  18  n.,  206—209 
bankruptcy  of.    See  Banbsuptgy. 
appointment  of  executor,  425 
e£fect  of  death  of,  556 
joint,  417—428,  527 

Dbclabation  of  inability  to  pay  debts,  244 
▼esting,  884,  885 

Dbcbsb  of  a  Court  of  Equity,  206 

of  dissolution  of  marriage,  580,  585 

Debd,  title,  126,  566,  567 

tenant  for  life  entitled  to  possession  of  the  deeds,  129  and  n. 

boxes,  ISO 

solicitor's  lien  on,  61—68 

alienation  by,  65,  70 

transfer  of  shares  by,  299,  807 

assignment  of  patent  by,  827 

contracts  by,  161, 177  n. 

alteration,  rasure  or  addition  to,  163 

of  arrangement  with  creditors,  230—289 

assignment  by,  898 


INDEX. 

Dbeb,  141 

DsFAUiiT  of  appearance,  jadgment  in,  18  n. 

Dbfbazancb  to  warrant  of  attorney,  210  n. 

Dbobbbs  of  kindred,  how  traced,  482 

Delicto,  action  ex,  145  sq.,  555 

Dbliveby  of  personal  chattels  on  alienation,  65—71 
constructive,  68 
mortis  ccmsd,  441,  442 
order,  69  and  n.,  77,  82  n.,  92,  545,  572 

Demand,  payment  on,  191, 192 

Dbmonstbatiyb  legacy,  461 

Denizen  may  he  hankmpt,  242 

Defobit,  forfeiture  of,  for  hreach  of  contract,  196 

Descent  of  chattels,  2, 126, 148,  and  see  Dibtbibution. 
of  leaseholds,  479 
to  distant  heirs  and  kindred,  486 
compared  with  distrihution,  484 — 487 

Dbsions,  copyright  in,  844,  845 

DETmuE,  action  of,  15, 17  n.,  18 

limitation  of  action  of,  549,  555 

Devabtayit,  522  n. 

Dilapidations,  151 

Dibbctobs  of  joint  stock  companies,  Uahility  of,  803 

powers  of,  434 
notice  to,  434 

Disabilttibs,  savings  of,  549,  552—555 

DiscHABQB  of  bankrupt,  198,  270—272,  420 

DiscLAiMEB  of  onerous  property  of  bankrupt,  185, 181,  256 

of  title  or  specification  of  invention,  324  and  n.,  325 

DiSHONOUB  of  bill  or  note,  notice  of,  189 

Disposal,  right  of,  74 

Distant  heirs  and  kindred,  remarks  on  descent  to,  486 
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Distress,  infinite,  18  n. 

for  rent,  18,  64,  98,  222  n.  and  (b),  263,  494 

in  bankruptcy,  222  (a),  263 
for  Crown  debts,  rates  and  taxes,  98,  583 
registration  of  instruments  giving,  573 

DisraiBDTiOH  of  intestate's  effects,  3,  470,  471,  479—487 

DiBTBnrOAB,  290,  568 

notice  in  Ueu  of,  290,  295,  810,  563 

DivtDENDfi  in  bankruptcy,  261,  262 

of  stock  in  the  funds,  289  and  n.,  292 
apportionment  of,  860—368 
unclaimed,  559,  560 

DiYOBCB  court,  202,  529—536 

Dock  warrant,  82  n. 

DocuMEOTB  of  title,  delivery  of,  22  n.,  82  and  n.,  83,  84,  545  565 
672 

DoMiciL  of  testator  439 
of  intestate,  479 

Donatio  fiior^M  oausA,  441—443 
liable  to  estate  duty,  414 

DOBXAMT  partner,  liability  of,  424,  428 

Do  WEB,  489 

legacy  in  lieu  of,  462 

limitation  of  actions  for  arrears  of,  552 

Dbamatic  pieces,  copyright  in,  334,  342  n. 

Drawee  of  a  bill,  183, 184 

Drawer  of  a  biU,  183, 188 

Drawdvos,  copyright  in,  339 

Drunken  man's  contract,  159 

Durante  absentii,  administrator,  477 

minore  atate^  administrator,  444,  476 

Duress,  180 

Duty.    See  Estate,  &c.,  and  see  Staxp. 
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B. 

East  India  Stock.    See  Indian. 

Ecclesiastical  benefice,  sequestration  of,  258 
dilapidations,  152 

court,  jurisdiction  over  wills,  4d6,  447 — 449 
on  intestacy,  472—476 
oyer  matrimonial  causes,  580 

Education  of  children,  provisions  for,  176,  876 
Ejectment  by  one  executor,  445  n. 
Election  that  lands  should  not  be  sold,  882 
Elegit,  writ  of,  99, 101 
Emblements,  188 
Encyclopjsdiab,  copyright  in,  833 
Enemy,  contracts  of,  160 
Enoravinqb,  copyright  in,  387 

Equitable  chose  in  action,  34,  398, 492,  494—496 
rights,  147 

interests  in  chattels,  25—27,  91,  92, 102,  111,  410 
shares,  810 

EguTTABLB  life  interest,  858,  496 
charge,  810 
execution,  102, 280,  410,  471 

Equity,  doctrines  of,  as  to  assignment  of  choses  in  action,  85  and  n., 

289,827 
chattels,  91 

after-acquired  chattels,  98, 
stoppage  in  tranHtu^  84 
mortgages,  89 
penalties  in  bonds,  215,  216 
payment  of  debts  in  bankruptcy,  221 
partnership  debts,  425 
appointment  of  debtor  executor,  445,  446 
conversion,  881,  882,  407,  414 
trustees,  25,  386  sq. 
voluntary  trusts,  66 
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Equitt,  dootrineeof,  aa  to,  promise  withoat  oonsidemtion,  165  and  n. 
delivery  up  of  deeds,  138 
joint  and  oommon  ownership,  414 — 416 
appointments  nnder  powers,  968,  369 
maintenance  of  infants,  376 — 379 
wife's  separate    estate,    96,    898,    49S, 
501-^505,  515 

equity  and  law  now  administered  in  the  same  Court,  147 

enforces  specific  delivery,  19  n. 

considers  as  done  what  is  agreed  to  he  done,  93,  382 

of  wife  to  a  settlement,  494^496,  499 

EsGAPB,  limitation  of  action  for,  555 

Estate,  real  and  personal,  6,  90  n.,  41,  356 
duty,  401  n.,  404-407,  413,  451,  478 
rate  of,  405  and  n. 
persons  aocountahle  for,  406 

EsTOPPBTi  by  conduct,  24  n.,  544 

ESTBAYB,  48  n. 

EviDBNoa  required  on  probate,  449 

EXOHBQUBB,  Court  of,  146,  902,  290 

EzoLUSiYB  appointment,  869 

ExBCunoN  in  real  and  personal  aotions,  17—19,  204,  208,  267  n. 
in  detinue,  19 
^  in  replevin,  20 
'  against  chose  in  possession,  98—102 

action,  98,  228 
against  ships,  116 

stock,  shares,  Ac,  290  n.,  292,  800 
patents,  copyrights,  ico,,  854,  855 
equitable  interests  in  chattels,  410 
legacy  or  share  of  residue,  470,  471 
share  of  intestate's  estate,  487 
partnership,  429,  480 
an  act  of  bankruptcy,  244 
duties  of  sheriff  in  case  of  bankruptcy,  268 
sale  of  goods,  how  affected  by,  99, 100,  546,  570,  575 

Executor,  8,  443  sq,,  522 

appointment  of,  443 

debtor  executor,  445 
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ExBOXJTOS,  renunoiatioii  by  one,  in  the  lifetime  of  another,  451 
rights  of,  oease  on  renunoiation,  451 
of  executor,  148. n.,  445 
infant,  444 
de  son  iort,  446 
according  to  the  tenor,  448  n. 
title  of,  448 
assent  of,  448 

suryivorship  of  office  of,  446 
acts  of,  before  probate,  448 
any  one  may  do  acts  of  administration,  445 
liability  of,  carrying  on  trade,  429 
payment  of  debts  by,  106,  199—201,  206,  218,  217—222 

and  Table  (b),  458,  556 
remedy  against,  105, 150,  218 
transfer  of  stock  by,  292,  298 
actions  by,  all  must  join  in,  445  and  n. 
on  contracts,  29  n. 
of  ejectment,  445  n. 
for  injury  to  the  estate,  80  n.,  148 
for  personal  injury,  148, 149 
actions  against,  on  contracts,  29  n. 
of  detinue,  15  n. 

for  wrongs  by  deceased,  80  n.,  150— 
152 
right  of  retainer,  200,  201,  222  (a,  b),  446 
right  to  prefer  creditors,  200, 201 
powers  of,  458 
purchase  from,  458 
application  to  the  court,  454—456 
his  year,  457 

liability  of,  429,  457,  458,  460 
his  former  right  to  the  residue,  470 
now  trustee  for  the  next  of  kin,  470 
not  bound  to  plead  the  Statute  of  Limitations,  556 

ExBOXJTOBS,  administrators  and  assigns,  use  of  the  words  as  words 
of  limitation,  864,  412 
need  not  be  mentioned  in  bond  or  covenant,  215,  422 
of  objects  of  a  power  cannot  take  under  an  appoint- 
ment, 870 

ExBOUTOBY  contracts,  164 

consideration,  166 

interests  in  personal  estate,  857 

EzECUTBix,  married  woman,  444,  445  and  n.,  522 

ExHifiiTiOK  of  an  invention,  818 
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Faciobs,  22  n.,  81—83,  645 

Fathib  has  no  insurable  interest  in  life  of  son,  for  his  own  benefit, 
280 
appointments  by,  most  not  be  for  his  own  benefit,  372 
boond  to  maintain  his  children,  378 
right  of,  under  Statute  of  Distributions,  481 

Feb  Simple,  estate  in,  1—4,  44, 128 

Fklont,  forfeiture  on  oonyiotion  of,  now  abolished,  96 

Feme  covert    See  Wife. 

Febjb  naturcB,  animals,  47, 140 

Fieri /ocuu,  writ  of,  99—102,  115, 184,  291 

securities  which  can  be  taken  under,  99  n. 
limitation  of  action  for  money  levied  under,  555 

FiUNO  warrant  of  attorney,  211 

FiKDEB  of  goods,  16,  48  and  n.,  53,  539 

FiKEB  for  copyhold  estates,  limitation  of  actions  for,  555 

FiBB  Insubahce.    See  IireuBAxroB. 

FiBM,  426—429 

Fish,  47  n. 

FiXTUBES,  181—188,  570-574,  579 
trade,  181, 135,  573 
agricultural,  132 
when  demised,  137 
attached  by  mortgagor,  132 
removeable  by  tenant,  134 
written  assignment  of,  separately  from  land,  185 

Floatihq  security,  313 

Flotsam,  48  n. 

FoBBiQN  judgment,  205 

government  securities,  312 

inventions,  319  and  n.,  329 

reprints,  837 

title,  544 

Sovereign's  ships,  no  action  against,  118 
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FoBEiONEB  entitled  to  copyright,  835,  339—3^2 

FOBFBITUBE  Of  stolOQ  gOOds,  9 

on  outlawry,  96 

for  treason  or  felony  abolished,  96 

FoBM  of  bill  of  sale,  580  n. 
patent,  585 
marriage  settlement,  588 

FoBMALiTiES  of  contract  of  sale,  75  sq. 

of  other  contracts,  168—173 

Fbaitchiss,  47 

Fjeiaud  in  contract,  180 
on  a  power,  372 
on  marital  rights,  500 

Frauds,  Statute  of.    See  Stat.  29  Gab.  II.  c.  3. 

Fbaudulbnt  conveyance,  106,  243,  246, 269,  524 
preference,  107,  244,  269,  270 
settlements,  107,  269 

Fbebholds,  leaseholds  settled  to  go  with,  410 
descent  of  to  executor,  2  n.,  126 

Fbeioht,  61, 123,  284 

Fbibndly  societies,  219,  222  (a,  b),  262,  511,  516 

Fbuit,  138, 139 

Funds,  the.    See  Stock  m  the  Funds. 

FuNBBAL  expenses,  payment  of,  199,  276,  453,  475 

allowance  for  in  calculating  estate  duty,  414  n. 

FuruBB  property,  covenants  to  settle.    See  Covenant. 


G. 
Gaub,  140-143 
Gaming,  174  and  n.,  192,  278 
Gabnishbe,  228,  229 
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Gbbtuul  lien,  61 

Bhip.iaa 

ftveimge,  124 
legftcy.iGS 

GiR,  aUeiiAtion  by,  66—70,  896—400 

for  defraoding  creditors.    See  FBAUDULiurr. 
of  persoDAl  estate,  858,  868,  412,  441 
of  ohoees  in  action,  896—400, 441 
for  separate  use,  502 
by  lunatic  or  infant,  95 

Goods,  property  in,  1-4,  10, 12,  14,  28^27,  41—45,  50,  63,  72,  80, 
87-«9,  847 
ascertained,  78,  94  n. 
constructiTe  delivery  of ,  68 
definition  of,  72  n. 
what  is  an  acceptance  of,  74,  76,  77 
forfeiture  of,  9,  96 
future,  74  and  n. 

sale  of,  22  n.,  84  n.,  71—67,  589—549 
mortgage  of,  88—91, 104,  540,  550,  569  aq. 
gift  of,  for  life,  in  law,  856 

in  equity,  858 
insurance  of,  284 

stolen,  7—9, 14,  48  n.,  49  n.,  52,  589—542 
limitation  of  actions  for,  549 

Goodwill  of  a  business,  177,  858,  854 

GsACx,  days  of,  191 

Grakt  of  goods,  69 

Gboukd  game,  141 

GuABABTXB,  169,  228—227 

of  payment  of  composition,  289 

GUABDIAMS,  444 


Half  blood,  claim  in  distribution  equally  with  the  whole,  481,  482, 
484 
pay,  forfeiture  of,  by  bankrupt,  258 

Hawks,  141 


INDBX,  625 


Hsm-looms,  ISO,  415 


Heib,  aotion  on  oontraots,  29  n. 

deaoent  to,  2  and  n.,  126—148,  285,  481 
specialty  debts  in  which  he  is  bound,  213,  215 

Hants,  word  inapplicable  to  personal  estate,  868 
remarks  on  descent  to  distant,  486 

Hebeditambiits,  personal,  6  n. 

High  Ooubt  of  Justicb,  26—27, 145,  208 

Chancery  Division,  jurisdiction  of  84,  145, 

200,  204,  290  n.,  880,  888,  885,  890,  891, 

456,  501,  508 
Probate,  Divorce,  and  Admiralty  Division, 

116, 122, 146,  202,  447,  474,  581 
admiralty  jurisdiction,  116, 122 
bankruptcy  jurisdiction,  249, 250,  257,  270, 

274,275 

HiBB  of  goods,  55 

HOLDEB  of  a  bill  or  note,  82, 185, 190 

in  due  course,  191,  897 

H0B8B8,  sale  of,  542 

HoTOHPOT,  clause  of,  in  settlements,  870 
form  of,  591 
advancements  to  be  brought  into,  on  intestacy,  481 

HoxmDfl,  141 

H0U8B,  conveyance  of,  181,  288 
insurance  of,  282 

HuBBAKD,  covenant  to  settle  his  property,  98  n.,  269,  394 
of  executrix,  444,  582 
no  duty  on  legacy  to,  459 
legal  rights  of,  488 

rights  to  wife's  chattels  personal,  480,  489 — i91 
effects  on  intestacy,  480 
legal  choses  in  action,  492-^94,  496 
equitable  choses  in  action,  492,  494—496 
administrator  of  wife,  498,  514 
gifts  by,  to  wife  of  jewels  and  trinkets,  491 
effect  of  his  assignment,  496 
release,  498 
W.P.P.  40 
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HuBBAXTD,  liftbilities  at  common  law,  499 

for  wife's  oontracts  and  debts,  490,  493,  499, 

512,  617-^580 
for  wife's  torts,  490,  499,  512,  517--^24 
to  maintain  wife,  526—629,  581 
fraud  on  his  marital  rights,  500 
authority  of,  to  wife,  to  dispose  of  personal  estate  by 

will,  600 
wife's  liability  to  maintain,  511,  620 
fraadolent  investments  with  money  of  husband,  424 
questions  of  property  between  husband  and  wife,  425 
oriminal  proceedings  by  and  against,  613,  520,  526 
desertion  of  wife  by,  620,  628-^530,  533 
separation,  627—538 
divorce,  630,  631,  634,  536 
restitution  of  conjugal  rights,  530,  536,  636 
usual  trusts  for,  in  settlement,  590—692 
See  also  Wifk. 
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Idiot,  96 

Illeqauty  of  contracts,  178—180 

iLLKarriMATB  children,  gift  to,  466,  467 

Illuboby  appointments,  369 

Immorality,  agreement  void  for,  174, 176 

Impbaghmbnt  of  waste,  140 

Importation,  infringing  copyright,  387,  842 

iMFOUNDma  interest  of  cestui  que  trust,  390,  609 

Impbibonmbst  of  debtor  in  execution,  18  n.,  206—209,  517 
disability  of,  560  n. 

Incapacity,  96—97, 168—160,  487,  496,  687 
Income,  apportionment  of,  860—368 
INCOBPOBATION  of  joiut  stook  Companies,  296—804 
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Inoobporbal  personal  property,  285 
Incumbent,  liability  of,  for  dilapidations,  161 
Indemnity  of  trustees,  388—390 

Indian  stock,  294 
patent,  329 
unclaimed  dividends,  &c.,  560 

Indictment  for  larceny,  9 

Indobsbment  of  sale  of  ship  on  certificate  of  registry,  112—115 
of  bills  and  notes,  84, 185—187 
of  biUs  of  lading,  128,  545 

Infancy,  ratification  of  contract  made  during,  159, 167 
saving  of  disability  of,  549,  552,  554,  555 

Infant  bailee,  54  n. 

trustee,  885  n. 

executor,  444 

alienation  of  chattels  by,  95 

contracts,  158, 167 

cannot  be  a  bankrupt,  242 

will  of,  487 

legacy  to,  460 

marriage  settlements  of,  507—509 

Infebiob  courts  of  record,  101,  208 
judgments  of,  101 

Infbinoement  of  patent,  325, 330 

Injunction,  jurisdiction  to  grant,  147 

restraining  creditors  from  suing  executor,  455 
no  cause  to  be  restrained  by,  456 

Injuby,  actions  by  and  against  executors  in   respect  of,  30  n., 
148—151 

Innkeefeb,  58,  60 

Inquest  of  office,  203  n. 

INQUIBY  for  prior  assignments,  562 

InboiiVbncy,  81  n«,  277 

Inspection,  committee  of.    See  Gommteteb  of  Inspection. 

40—2 


628  INDEX. 

IH8FSCT0B8H1F,  deed  of,  286 

Ihbtalmxhts,  payment  hj,  206, 854  n. 

Ihbubablb  interest,  174,  278,  280 

iHSUBAHcn,  164, 155, 174,  278—284,  809, 862 
liie,  174,  278—282,  564 

by  husband  and  wife,  281 

stamp  duties  on,  280,  n.  402 
fire,  282 
marine,  168,  288,  284 

Intkbest,  legal  rate  of,  175 
maritime,  118 
on  judgment  debt,  204 
on  bond,  216 
on  debts,  228,  285,  236 
on  debts  proyed  in  bankruptcy,  262,  265 
on  bills  and  notes,  228 
appropriation  of  payments  towards,  285,  286 
always  apportioned,  861 
on  legacies,  457 
limitation  of  actions  for  arrears  of,  558,  559 

Iktbbhational  protection  of  inventions,  699 
trade  mark,  351 
copyright,  340—342, 345 

Intbstatb's  estate,  administration  to,  472-479,  493,  514,  522 

small,  475 
stamps  on,  452,  478 
distribution  of,  3,  472,  473,  479-487,  493,  514 
522 
stamps  on,  483 

limitations  of  actions  for,  550 
duty  on  shares  of,  484 

iNYBiiinoN.    See  PiTBirr. 

iMVBSTicsMT  of  Settled  funds,  287,  879—382,  590,  594 

consent  to  change,  380,  590 
of  funds  in  Court,  287 

in  joint  names  of  married  women  and  others,  516 
fraudulent  investment  with  money  of  husband,  524 

iBXiiAND,  101  n.,  323  n.,  452  n.,  525 
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IssuB,  appointment  to,  372 

form  of  power  of  appointment  amongst,  591 
and  allotment  of  shares  in  companies,  804—807 


Jbtbah,  48  n. 

Jettison,  124 

Joint  grantees  of  patent,  319,  825 

owners,  110, 121,  288,  411,  415,  491 

mortgagees,  415 

creditor,  bankruptcy  of,  415 

bond  or  covenant,  411,  418,  419 

or  several  obligees  or  covenantees,  413 

liability,  419—422,  552 

and  several  liability,  422 

of  partners,  424—429,  488 
bond  and  covenant,  422 
bequest,  no  lapse,  468 
ownership,  severance  of,  417 

Joint  stock  companies,  88,  295—818 

incorporation  of,  296 — 804 
Companies  Glauses  Act,  299 
inconvenience  of  unincorporated,  800 
banking,  801,  802  and  n. 

sale  of  shares  in,  311 
liability  of  shareholders  in,  296—303,  807, 

808,435 
registration  of,  802—804 
Companies  Acts,  1862,  &c.,  802  8q, 
may  have  directors  with  unlimited  liability, 

808 
powers  of  directors  of,  484 
memorandum  of  association,  808 
power  to  reduce  capital,  808  n. 
articles  of  association,  808 
register  of  members,  807 
shares  tmder  the  Companies  Acts,  802—809 

are  personal  estate,  807,  465  n.,  564 

transfer  of,  807 

sale  of,  810 

settlement  of,  360 
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Joint  stock  oompanies,  shares,  title  to,  564,  566 

issue  and  allotment  of,  301 — 907 
scrip,  2d8 

debentures,  89,  818, 165  n.,  564 
liquidator,  809 

winding-up  of,  201,  904,  222,  806,  309 
oontributories,  806 

Judok'b  order,  209—211 

JuoQicBNT,  effect  of,  on  goods,  97 — 100 

in  tort,  155 
creditors,  remedies  of,  18  n.,  9d>-102, 105, 106,  306—214, 

245,  292,  811,  480,  455,  478 
debt,  18  n.,  98—102,  156,  200,  204—211,  222  (a,  b),  245, 

811 
foreign,  205 

Scotch  and  Irish  judgments,  101  n. 
removal  of  judgments  of  inferior  Courts,  101  n. 
charge  of,  on  stock,  291 

on  shares,  810 

on  partnership  property,  429,  480 
against  joint  debtor,  420  and  n.,  429,  430 
by  consent,  209 

limitation  of  actions  for  money  secured  by,  549 
satisfaction  of,  87 
against  executor  or  administrator,  200,  213 

Judicial  Oommittee  of  Privy  Council,  816,  817,  826 
separation.    See  Ssfaaatioh. 

Jiu  ditpomndi^  74 

/fM  Urtii,  48,  49  n. 


K. 


Kin.    See  Next. 


Kiin>BED,  degrees  of,  how  traced,  482 

remarks  on  descent  to  distant,  486 

King,  assignment  of  chose  in  action  by,  29,  30  n. 

Kn^o'B  Court,  4 

ships,  no  action  can  be  brought  against,  118 
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Land,  vesting  of  portions  oharged  on,  875 

powor  to  invest  trust  money  in  purchase  of,  381 

money  settled  as,  407 

proceeds  of  sale  of  settled,  408 

chattels  settled  to  go  with,  409 

warranty  on  sale  of,  81  n.,  34  n.,  127 

devise  of,  to  charities,  464—466 

Lands  Clauses  Act.    See  8  &  9  Vict.,  g.  18. 

Lafbb  of  legacy,  468,  469 
of  residue,  469 

LABOBinr,  appeal  of,  8 

by  finder,  48  n. 

indictment  for,  9 

of  bills,  notes,  and  other  securities,  40  n. 

Law  and  Egurrr  administered  in  the  same  Court,  147 

Lawful  money,  231  n. 

Leasbholdb,  included  in  chattels,  5,  20  n. 
disclaimer  of  bankrupt's,  256 
covenant  to  insure,  288 
bequest  of,  857,  440 
settled  to  go  with  freeholds,  410 
liability  of  executor  for,  458 
succession  duty  on,  469 
descent  of,  479 

Lebman's  Act,  811  n. 

Lbqaoies,  no  action  at  law  for  pecuniary,  84 

payment  of,  457 — 460 

interest  on,  457 

legacy  by  parent,  457 

duty,  452  n.,  458—460 
on  annuities,  460 

where  legacy  charged  on  real  estate,  459 
discharge  of  executor  from,  461 

specific,  448,  461 

demonstrative,  462 

general,  462 

for  valuable  consideration,  462 
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Lboaous,  in  lieu  of  dower,  462 

BatiBfaotion  of  debts  by,  463 

satisfaction  of  portions  by,  468 

to  charities,  &o*    See  Bkqukbt. 

ademption  of,  461 

abatement  of,  462 

lapse  of,  468,  469 

limitation  of  suits  for,  550,  555,  557,  659 

Lkoal  rights,  406 

ohoses  in  action  of  wife,  492—494,  496 
tender,  231  and  n. 

Lbqatbb,  residuary,  468—470 

Lessee,  right  to  fixtures,  131—137 
emblements,  139 
game,  140 

Lbttbb  of  attorney,  83 

Lettebs  patent,  incorporation  of  companies  by,  296,  301, 303 
for  an  invention    See  PiTBirr. 

Lbvabi  fcuias,  writ  of,  100 

LiABiLiTT,  limitation  of,  by  letters  patent,  801 
joint,  417—422 
joint  and  several,  422 
alternative,  424 

of  shareholders  in  joint  stock  company,  297 — 809,  485 
of  bankrupt,  264  n. 

of  partners  in  trade,  424—480,  432—434 
of  executor  carrying  on  trade,  429 
of  executor  for  debts,  429,  457,  458 

LiCBNOB  to  kill  game,  142 
letter  of,  236,  237 
to  use  patent,  326 

Lien,  59—64,  555 
particular,  60 
general,  61 
how  lost,  64 
of  innkeepers,  60 
of  soUcitors,  61—63 
of  vendor,  63,  81—86,  565 
maritime,  116—120 
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LiBN  for  general  average,  125 

from  coYenant  to  settle,  none,  894 

LiFB  insurance.    See  Insubangb. 

no  estate  for,  in  personal  property  at  law,  43,  856 
beqnest  of  term  for,  857 
interests  in  equity,  in  personalty,  858,  496 
right  of  tenant  for,  as  to  bonus,  860 

as  to  deeds,  129  and  n. 

as  to  fixtures,  188, 184 

as  to  emblements,  189 
apportionment  of  income  of  tenant  for,  860 — 868 

LiOAK,  48  n. 

LiMiTATiOEr  of  absolute  interest  in  personal  estate,  864 
to  joint  owners,  412 

Limitations,  Statutes  of,  25, 169,  549--559 

revival  of  debt  barred  by,  24, 167 

as  to  choses  in  action,  172,  549—559 

as  to  joint  debtors,  420,  424 

trustees  may  plead,  889,  658 

executors  or  administrators  not   bound 

to  plead,  556 
effect  of,  556 

LuirrflD  Liability  Act,  1855... 802 

Liquidated  damages,  194 — 196 

Liquidator  of  joint  stock  company,  809 

Loan,  70 

to  trader,  222  (a,  b),  481,  482,  524 
by  wife  to  husband,  524 

London  Court  of  Bankruptcy,  202,  203 
custom  of,  242,  486,  488,  542 

LOBD  of  manor,  right  to  kill  game,  142 

LOBDS,  House  of,  a  superior  court  of  record,  202,  208 

Lost  goods,  16,  48,  58 

Lunatic,  95, 159,  242 

disabUity  of,  549,  552,  555 
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Machdiebt,  131— 1S7i  578 

Maditenanob,  orime  of,  88,  84,  88, 164, 176 

of  childrea,  provisions  for,  876—379,  457,  512,  520 
of  husband,  511,  590 

Maxxb  of  promisBory  note,  32 

MALor'B  Aoi,  498 

MAinTTACTUBiD  goods,  property  in,  34 

MANUTACnmES,  patent  for  new,  817 

oopyright  in  dedgns  for  articles  |of  manufaotare, 
844,845 

Maps,  oopyright  in,  837 

Mabihb  insurance.    See  IxreuBAKCX. 

Mabihbbs*  wages,  117.    And  see  Seamen. 

Mabinbs,  wills  of,  and  administration  to,  439,  451  n. 

Habital  rights,  fraud  on  husband's,  500 

Habitiicb  law,  116 

lien,  116—120 
interest,  118 

Mabkbt  overt,  purchase  of  chattels  in,  8,  9  n.,  14,  541 

Mabkb,  trade,  845—351 

warranty  as  to,  549 

Habbiaox,  a  valuable  consideration,  166,  394 
restraints  on,  177 
settlement.    See  Sbttlbmbnt. 
dissolution  of,  530,  535 

Mabbied  Women's  Property  Acts.    See  Wife. 
Mabbied  woman.    See  Wife. 

Masteb,  ship's,  wages  and  disbursements  of,  117 

bottomry  bond  given  by,  118, 119, 124 
sale  of  ship  by,  119 
of  cargo  by,  124 
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Matbiuohial  causes,  Court  for,  202,  5dO— ^5 

Medical  praotitioners,  unqualified,  175 

MsMORAKDUM  In  writing,  what  Is,  78, 171,  172 
of  company,  808 

MBBGAimLB  agent,  22  n.,  645 

MESina  process,  17 

MsTBOPOLiTAN  stock,  295,  560 

Minor,  will  of,  now  inyalid,  487.    See  Iicpant. 

Mistake  and  MiSBEPBBSSircATiON,  181 

Mixed  actions,  4, 17 

Models,  coypright  in,  889 

Money,  lawful,  281  and  n. 
settled  as  land,  407 
wife's,  charged  on  real  estate,  498 
title  to,  542 
limitation  of  action  for  money  secured  by  bond,  551 

Monopolies,  Statute  of,  814 

MOBTOAOE  of  goods,  88,  88—91, 104, 106,  550,  572  sg. 
of  ships,  118—115, 128 

limitation  of   action  for   money  secured  by,  550,  558 
and  n. 

MoBTis  cau9d,  donatio,  441 

liable  to  estate  duty,  404 

MOBTMAIN  Acts,  464—466 

MoTHEB,  right  of,  under  Statute  of  Distributions,  481 

Municipal  stock,  295 

Musical  compositions,  copyright  in,  884,  342  n. 
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N. 

NiTUB^iSATiaH  Act,  1870.    See  Tabub  of  Statdteb. 

Navt,  ¥rill8  and  admiiiUtration  to  seamen  in  the,  438,  451  n. 

NBCK88ABIXB  supplied  to  ship,  118  and  n.,  120 
infant,  158 
lunatio,  159  n. 
husband  bound  to  supply  his  wife  with,  526 — 590 

Nkootiablb  instruments,  23—25, 123,  183, 185,  311,  312,  397,  542, 
544  n. 
See  BuiLS  of  Ezchahqe;  Pboxissobt  Notes. 

Nephews,  appointment  to,  871 

Nbwspafbb  articles,  oopyright  in,  333 

Next  of  Kin,  right  of,  to  administration,  473 

to  intestate^s  effects,  474,  482,  487 
how  traced,  482 

Nihil  Digit,  209  and  n. 

Note  of  a  contract,  wliat  is,  78, 171 

Notes.    See  Prohissoby  Notes  ;  Bank  Notes. 

Notice  to  debtor  on  assigning  the  debt,  35—38,  560—576 
to  pay  judgment  debt,  245 
of  assignment  of  life  policies,  281,  564 
to  creditors,  246 
of  dishonour,  189 
in  lieu  of  distringas,  290,  310,  563 
by  executors,  457,  460 
to  one  partner,  notice  to  all,  434,  435 
to  trustees  on  assigning  stock,  560 

Novation,  31 

Nullity  of  marriage,  530 

NUHOUPATIVB  Will,  437,  438 
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0. 

OBjUiCTS  of  a  oontraot  lawful  or  unlawful,  173—180 

ObiiIQATION,  144, 157, 165  n. 

OocuFANOY,  49,  589 

Offbb,  acceptance  of,  160 

OvFiCBB,  bankrupt,  258 

distribution  of  effects  of,  451  n. 

Official  assignees,  254 

Official  Bbceiveb,  in  bankruptcy,  108, 105,  250,  254 

Obdibb,  garnishee,  228 

charging,  298,  295,  410,  480 
vesting,  885 

to  transfer  stock,  <feo.,  886 
receiving,  208,  248^251,  426 
administration,  455,  456 
protection,  538 
separation,  588 

Obdbb  and  disposition,  goods  in,  of  bankrupt,  24  n.,  108,  280,  256, 
811,  428,  570,  578 
ohoses  in  action  in,  of  bankrupt,  256,  561, 
564 

Obiginatinq  summons,  891,  455  n.,  456,  525 

OvBBSBEB,  debt  to  parish,  219,  222  (a,  b) 

OuTLAWBY,  18  n.,  20  n.,  96  andn.,  158, 159,  246 

OwNBBLEBB  things,  46 

OwNEBSHiP  of  personal  property,  2, 10, 14,  28,  41—45,  50,  71,  87, 
847 
limitations  of,  28—25 
acquisition  of,  46 

reputed,  24  n.,  103,  280,  256,  811,  428,  561,  564,  570,  578 
joint,  110,  121,  288,  411,  415,  468,  491 
in  common,  415—417, 468 
without  possession,  45,  50—64 
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p. 

PAnrrxHOS,  copyright  ia,  889 

P^LATora  Oourto,  superior  Oourta  of  record,  208 

Pabaphkbnaua,  491 

Pabzsh,  debts  to,  219,  222  (▲,  b) 

Pabuaiodit,  the  Supreme  Court,  202 

bankruptcy  of  member  of,  243 

Pabol  assignment  of  chose  in  action,  85  n. 
of  chattels,  89, 90 
wiU  of  personal  estate,  487,  488 

PABTicuiiAB  lien,  00 

average,  126 

Pastnsbs,  dormant,  424,  428 
deceased,  425,  429 
ostensible,  428 
retiring,  429 

limitation  of  number  of,  802,  808 
who  are  liable  as,  480—484 
no  survivorship  between,  414 
agency  between,  482 
liability  of,  424—480,  482 
bankruptcy  of,  426 
participation  in  profits,  481—482 
notice  to  one  notice  to  all,  488 

Partnibbbhif,  assignment  of  share  in,  419 

rules  for  determining  existence  of,  480 — 482 

Patent,  41,  814—880.  646 

grant  of,  814,  817,  818 

duration  of,  241,  316 

stamps  on,  316  n. 

publication  of,  317 

invention,  316,  817,  818 

exhibition  of  an  invention,  818 

foreign  inventions,  819  and  n. 

legal  personal  representative  of  an  inventor,  820 

appUcation  for,  821--824 

office,  821,  828,  844 

specification,  821—325 

provisional  protection,  823 

disclaimer,  324  n.,  325 
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PATsnrp,  vesting  of,  in  more  than  twelve  peraonsi  826 
lioenoe  to  use,  826 
compnlsory  lioenoe,  326 
assignment  of,  40,  827 
register  of,  828 

improvements  in  instruments  or  munitions  of  war,  829 
Scotch  and  Irish,  823  n. 
international  protection  of  inventions,  329 
colonies  and  India,  829 
infringement  of,  825,  880 
revocation  of,  326,  331 
threats  of  legal  proceedings,  330 
tenants  in  conmion  of,  825,  416 
form  of  letters  patent,  585 
restrictive  conditions  attached  to,  546 

Pawn.    See  Pledge. 

goods  unlawfully  pawned,  440  n. 

Payee,  188, 184 

fictitious,  183  n. 

Patmbkt  of  debts,  224, 280,  281, 240,  241,  422,  551—555 
appropriation  of  payments,  285 
by  executor,  106,  205,  218,  219,  222  (b),  453, 556 
by  administrator,  222  and  Table 
charge  of  real  estate  for.    See  Beal. 

of  bill  of  exchange,  187 

into  Court,  391 

by  instahxients,  208 

Pbnaufy,  194—196,  215 

limitation  of  actions  for,  555 

PBiTDEirrB  lite,  administrator,  477 

assignment  of  subject  of  suit,  154 

Peitoion,  forfeiture  of,  by  bankrupt,  258 

Pebiodioal  works,  copyright  in,  833 

Pebpetuities,  366 

in  exercise  of  powers,  378 

Pebbon,  actions  for  injuries  to,  147 

Pebsonaii  actions,  4,  6—27, 148, 193  and  n.,  555 
things,  5,  20  n.,  27 
and  real  things,  41 
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PsBSOHAi.  aimnity,  285,  286 

property,  1—6,  41, 337,  366,  489 

included  in  a  biU  of  sale,  571—573 
capacity,  95—97,  437 
hereditaments,  6  n. 

Pbbsonaltt,  5,  465 

Pbtttion  in  bankruptcy,  244,  247—249 

Photoobaphs,  copyright  in,  339 

Pious  uses,  472 

Plans,  copyright  in,  337 

Plbdgb  of  goods,  54  n.,  55,  86,  88,  90, 123  n.,  540,  545 

Policy  of  insurance,  164, 174,  278—284, 309,  362,  402,  564 

POOB  intestates,  475 

PoBTiORS,  appointment  of,  868 

vesting  of,  charged  on  land,  375 
satisfaction  of,  by  legacies,  463 
brought  into  hotchpot,  370,  480 

Possession  of  goods,  10  and  n.,  45-W,  69,  63,  81—83,  88,  639—545, 
571  n. 

right  to,  52 

actions  to  recover,  6—16 

constructive,  68,  69 

delivery  of,  upon  gift,  66—70 

by  reputed  owner.    See  Ownbbship. 

apparent,  570,  572 
of  ship,  admiralty  jurisdiction  to  give,  120 
choses  in.    See  Ghosbs  in  Possbssion. 

PossiBiLrrr,  857 

Powbb  of  attorney,  33,  209 

PowEBS  of  appointment,  866 — 377 

of  bankrupt,  255,  367.  See  Appointicbnt. 
in  settlement,  378—885,  590  sq, 
release  of,  499 

Pbeferenob,  fraudulent,  107,  244,  269 
Pbbsbntmbnt  of  bills,  188 
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Pbucogenitubb,  remarks  on,  486 

Pbints,  copyright  in,  387 

Pbiobtty  of  debts,  219—222.    See  Dbbts. 

PsiTiLBOB  of  Parliament  in  bankruptcy,  243 

Pbobatb,  Court  of,  202,  447,  474 
of  wills,  447-451 
acts  of  an  executor  before,  448 
in  ecclesiastical  courts,  448,  449 
in  principal  registry,  449 
in  district  registry,  449 
in  coimty  courts,  451 
affecting  property  out  of  England,  452 
evidence  required  on,  449 
in  common  form,  450 
per  testes,  450 
stamp  duties  on,  451,  452 
of  wills  of  soldiers  and  seamen,  451  n. 
renunciation  of,  451 

Pbogbdubb,  18  n.,  20,  208,  450  n.,  458 

Pbocsss  in  real  and  personal  actions,  17—19,  204,  206—209,  267  n. 

And  see  Execution. 
of  contempt  in  chancery,  19  n. 
in  rem,  in  admiralty  actions,  116 
arrest  on  mesne,  18  n.,  206 — 209 

Pboftts  of  partnership,  participation  in,  430 — 482 

Pbohisb,  what  enforceable,  162, 165—167 

Pbomissoby  notes,  23—25,  83,  40, 183—192,  397 

not  preferred  in  administration,  218 
carry  interest,  223 

Pboof  of  debts  in  bankruptcy,  198,  263,  427 

Pbofbbty,  real  and  personal,  1 — 6,  41,  356,  427,  443 
in  British  ship,  107 

Pbopbbty  in  goods,  1—4,  10,  12, 14,  22—29,  41—44,  50,  64,  71,  80, 
88,  91,  92,  347 
in  a  chose  in  action,  144,  347 

Pbotbction  order,  524 

Pbotest  of  a  bill,  189 

W.P.P.  41 
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PuBUO  polioy,  agnemantB  contrary  to,  176 

PxjBUCATiOH  of  an  Inyention,  817 

PUBOBABB  of  land,  inyestment  of  settled  fouids  in,  881 

PuBOHAaxB,  protection  of,  in  bankruptcy,  266—270, 274 
from  bailee,  22  n. 
from  trustee,  26 

from  vendor  with  voidable  title,  79,  82 — 84, 

87,  100,  543 
from  executor,  458 
subsequent  to  voluntary  settlement,  402 


Q. 

QUALITT,  warranty  of,  548,  549 
QusBir'B  Bench  Division,  146,  202 


R. 


Raok  rent,  tenant  at,  189 

Rabubs  of  deeds,  168 

Ratib  and  taxes,  222  (a,  b),  588 

Rbal  actions,  4, 17 
things,  5,  20  n. 
property,  1—6,  42,  866 
estate,  charge  of  debts  on,  212.  557 — 559 

widow's  charge  on,  480 

wife's  charge  on,  498 

limitation  of  actions  against,  549 — 559 

RBAiyrT,  6 

Rbgbift  of  goods,  what  is,  76,  77 
of  trustees,  888 

by  surviving  joint  owner,  when  good,  415 
by  one  executor,  a  good  discharge,  445, 448 
by  executor  on  sale,  a  good  discharge,  453 

Regbivbb,  interim,  in  bankruptcy,  250 

official.    See  Official  Recbivbb. 
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RscEiviNa  order,  198,  248—251,  426 
annulment  of,  278 

Rboognizaitoe,  200,  211,  222  (b) 

limitation  of  actions  on,  551 

Bbcobd,  debts  of,  202—204,  211,  222  (b) 
courts  of,  202,  203 

Rbqistrab  of  County  Oourt,  18  n.,  475,  582 

Registration  of  biU  of  sale,  71,  79,  90—92,  570,  571,  574—577,  580, 
582 
ships,  109,  115 

certificate  of.  111 
transfers  of  ships,  112 
judgment  debts,  99,  101  n.,  212 
deeds  of  arrangement,  237  and  n. 
joint  stock  companies,  801 — 804 
shares,  299,  804 
patents,  325,  880 
copyrights,  835—889  and  n.,  841 
sculptures,  889  n. 
designs,  844 
trade  marks,  385,  847—850 

Rbgistbies  of  wills,  447 — 449,  478 

RBiMBUBSBtfENT  of  trustocs,  887,  888 

Release  of  debt,  234 

by  one  joint  obligee  bars  all,  411 

of  one  joint  debtor  discharges  all,  420 

of  one  joint  and  several  debtor,  423 

by  husband  and  wife  of  her  property,  498,  499 

Rents,  arrears  of,  98,  99  n.,  212,  494,  551,  558 

distress  for,  13,  64,  98,  222  n.,  222  (b),  494 

in  bankruptcy,  222  (a),  268 
proof  in  case  of  bankruptcy,  263 
apportionment  of,  861,  862 
limitation  of  actions  for,  549,  551,  558 

Renunciation  of  office  of  executor,  451 

Replevin,  action  of,  12, 19 

limitation  of  action  of,  549 

Representation  of  parents,  480,  482 

Representations  as  to  character,  172 

41—2 
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BBFUTATI09,  ftotioiis  for  injaries  to,  147,  555 

Bkputbd  oimenhip.    See  Ownbbship. 

of  choee  in  action,  2S0,  855,  561 

Rb-salb,  vendors'  right  of,  86 

Besiouabt  bequests,  459,  468,  468—471 

estate,  form  of  assignment  of,  589 

Residus,  former  right  of  executors  to,  470 
right  of  next-of-kin  to,  470 
lapse  of,  469 

Kss  Kui^LiUB,  47 

KSSFONDBRTIA,  1S4 

Kbbtitution  of  oonjugal  rights,  580,  585 

RBSTRAiirr,  admiralty  action  of,  121 

of  trade,  oontraot  in,  177  sq. 

on  accumulation,  866 

of  marriage,  177 

on  anticipation,  890, 508—505,  515, 518—521, 532  n.,  5M 

Bbbtbictivs  conditions  cannot  be  annexed  to  goods,  546 

BETAnnsB  by  executor  of  his  own  debt,  200,  201,  220  n.,  222  (a,  b), 
446 
by  administrator  of  his  own  debt,  200,  201,  222  (a,  b),  476 

Bb-takino,  right  of  peaceable,  14,  25  and  n.,  50,  58 

Bbvebsionabt  property  of  wife,  892,  496—499,  518 

Bbvibws,  copyright  in,  888 

Bbvocation  of  patent,  826,  881 
of  settlement,  400 
of  a  will,  490 

BoYAL  fish,  47  n. 


S. 
St.  Lbonabd's  Act,  Lord.    See  Stat.  22  &  28  Vict.  o.  85 

Salary,  due  from  bankrupt,  222  (a) 
of  bankrupt,  258,  275 


INDEX. 

Sale  of  goods,  66,  71—87,  689—549 

in  market  overt,  8,  9  n.,  14,  541 

by  factor  or  agent,  22  n.,  81—88,  545 

warranty  on,  34  n.,  547 — 549 

of  stock  and  shares,  289,  810 

of  ships,  118, 115, 116, 119 

of  lands,  conversion  by  direction  for,  881,  407 

by  the  Court,  101,  116 

or  return,  74 

Salvage,  60, 117 

Satisfaction  of  debts  by  legacies,  462,  468 
portions  by  legacies,  468 
bill  of  sale,  entry  of,  577 

Schedule  to  bill  of  sale,  578 

SciBE  fac^aA  to  revive  a  judgment,  210  n. 

Scotch  judgment,  registration  of,  101  n. 
law  as  to  ship's  necessaries,  118  n. 
patent,  822  n. 
probate,  452  n. 

Sgbip  of  loans  to  foreign  government,  812 
certificates,  812 

ScuLFTUBES,  copyright  in,  389 

Sealed  writings,  161 

Sbahen,  wages  of,  117,  489 
wUlB  of,  487-439 
probate  of  wills  of,  451  n. 

Sbcubbd  creditor.    See  Orbditob. 

Sbcubities  for  money  won  at  play,  192 

stock  exchange  negotiable,  89,  811,  812,  897 
stolen,  542 
And  see  Nbqotiablb. 

Seizube  of  chattels  under  bill  of  sale,  579,  582 

Sbpabatb  use.    See  Wivb. 

Sbpabation  of  husband  and  wife,  527 — 538 
judicial,  581—586 

Sbqubstbation  of  benefice,  258 
writ  of,  854  n. 
of  property,  19  n. 


645 
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Set-off,  388  and  n. 

in  Uudkroptoy,  238,  264 
against  company,  806  n. 

SsTTLSD  land,  prooeeda  of  sale  of,  407 

Settlbm KMT  of  personal  property,  856 

voluntary,  108,  268.  276,  895,  400-402 
covenant  for,  of  wife's  future  property,  391,  608,  514, 
593 
of  husband's  property,  98  n.,  969,  894 
for  settlor's  own  benefit  revocable,  401 
marriage,  91,  268,  391—895,  605-609,  514,  521 

form  of,  588 
custody  of  deeds  of,  122  and  n. 
exercise  of  power  given  by,  868 
stamps  on,  402 
of  money  as  land,  407 
of  chattels  personal  to  go  with  land,  409 
of  leaseholds  to  go  with  freeholds,  410 
by  infants,  507 

wife's  equity  to  a,  494,  495,  499 
power  of  Divorce  Court  over,  534,  535 
estate  duty,  407,  451 

Several  bond  or  covenant,  418,  422 

Shabks,  in  joint-stock  companies,  89,  296—811,  465  n. 

liability  of   shareholders,   396 — 

803,  307—309,  485 
under  Companies  Acts,  304 — 310 
transfer  of,  299,  307,  565 
share  warrants,  308,  565 
sale  of,  310 
distringas  on,  310 
of  bankrupt,  257,  811 
gift  of,  397, 
interest  of  married  women  in,  510, 

515,  516,  522 
title  to,  564—566 
are  personal  estate,  307 
issue  and  allotment  of,  304 — 307 
fully  paid  up,  305 
calls  on,  307 
equitable  interests  in,  310 

Shelley's  case,  rule  in,  364 

Sheriff,  13  and  n.,  98,  228,  268,  641,  570,  676 
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Ships,  109—125 

British,  109 

registration  of  owners  of,  109, 115 

certificate  of  registry,  110,  111 

of  sale  or  mortgage,  115 
transfer  of,  112, 115 
mortgage  of,  118—115, 123 
insurance  of,  284,  285 
sales  of,  by  master,  119 
claims  against,   enforceable  under  admiralty  jurisdiction, 

116—122 
possession  of,  admiralty  jurisdiction  to  give,  120 
stamp  duty,  115 
general  ship,  122 

Shipowner's  liability  for  damage  caused  by  ship,  117 
Shops  in  the  city  of  London  are  market  overt,  542 

SiONATUBB  to  contracts,  76,  78, 171 
of  drawee  of  bill,  184 

Simple  contracts.    See  Gontraots. 
contract  debts,  98, 157,  217 

limitation  of  action  for,  554 

SiSTEBS,  right  of,  under  Statute  of  Distributions,  481 

SOLDIEBS,  wills  of,  487,  488 

probate  of  wills  of,  451  n. 

SoLiciTOB,  assignment  of  subject  of  suit  to,  154 
lien  of,  61—68 
trustee,  887 

Special  contracts,  161 — 168 

manager  in  bankruptcy,  250 

SPEOLii/TY  debts,  212—217 

limitation  of  actions  for,  551 

Specific  delivery  up  of  chattel,  7 — ^22 

in  equity,  19  n. 
performance  of  contract,  94  and  n. 
legacy,  448,  461 
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SpaomcATioxr  of  patent,  821—825 
SrEcaiCATLOVRU,  per,  24  n.,  47  n. 

Stamp  duty,  none  on  agreement  for  sale  of  goods,  78  n. 
assignment  of  copyright,  836 
transfer  of  ships,  115 
on  agreements,  168  n. 

appointment  of  new  trustees,  385  n. 
.  assignment  of  chose  in  action,  87  n. 
on  bills  and  notes,  192 
bonds,  216  n. 
charter  parties,  122  n. 

contract  notes  and  mortgages  of  stock,  290  o 
deeds  of  arrangement  with  creditors,  237 
legacies,  458-460 
letters  of  administration,  452,  478 
letters  patent,  816  n. 
policies  of  life  insarance,  281  n.,  402 

marine  insarance,  283 
probate,  452 
residuary  bequests,  459 
settlements,  402 
shares  of  intestates'  estates,  484 
warrants  of  attorney,  210  n. 

Stankarcbs,  222  (a),  808 

Stattttb  of  Frauds.    Stat.  29  Gar.  II.  c.  8 

Statutsb,  merchant  and  staple,  211,  222  (b) 

Stat  of  proceedings  against  debtor,  250 
in  an  action,  456 

Step-uotheb,  of  intestate,  481 

Stock  in  the  funds,  38,  40,  286^-294 

Indian,  Colonial,  and  Municipal,  294,  295,  5(i0 

transfer  of,  41,  286—302,  402 

contract  for  sale  of,  289 

certificates,  289 

of  bankrupt,  257 

in  name  of  trustee,  289,  385 

distringcu  on,  291 

notice  in  lieu  of,  290,  291 
charge  of  judgment  on,  291,  292 


INDEX.  649 


Stock  transmission  of,  by  will,  293 
gift  of,  397 

interest  of  married  woman  in  stocks,  510,  515 
unclaimed  dividends  on,  559 
notice  to  trustee  on  assignment  of,  560 

Stolen  goods,  sale  of,  8,  9  n.,  14,  589—643 

recovery  of,  7—9, 14,  689—543 

Stop  order,  668 

Stoppage  in  transitu^  83 — 86,  522 

Subrogation,  assignment  of  tort  by,  154 

Succession  Duty,  403,  412,  459 

Summons,  writ  of,  18  n.,  20,  891 

originating,  391,  455  n.,  456,  525 

SuPBRiOB  courts  of  record,  202,  203 

Supreme  Court  of  Judicature,  202,  203 

Sureties,  224—227 

Surrender  of  term  by  tenant,  136 

Surveyor  of  dilapidations,  152 

Survivorship  amongst  joint  owners,  411,  413 

none  in  equity  of  joint  securities,  415 

none  amongst  owners  in  common,  417 

amongst  joint  debtors,  421 

as  to  joint  and  several  debtors,  423 

between  partners,  414 

between  husband  and  wife,  498,  496 

of  office  of  executor,  446 


T. 
Tail,  estate,  none  in  personal  property,  363,  409 
Talfourd's  Act.    See  5  &  6  Vict.  c.  45 
-Taxes,  222  (a,  b),  583 
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TsHAST  without  impeachment  for  waste,  140 
for  yean,  for  life.    See  Lsbses,  Life. 
joint,  in  common.    See  Owhsbship. 
at  will,  at  rack  rent,  189 

Tendbb,  legal,  281  and  n. 

Tbstebdsh,  Lord,  his  Act.    See  Statute— 9  Geo.  IV.  c.  14. 

Testamesitabt  alienation,  growth  of  right  of,  436  «g.    See  Will. 

expenses,  priority  of  payment,  199, 276,  453,  454,  475 

Theft,  action  of,  7 

Thihos,  real  or  personal,  5,  20  n.,  27 

in  possession  or  in  action,  27  —41,  and  see  Ghobb. 

Tdcbeb,  188^140 

Title,  689— 668 

to  chattels  personal,  689—649 

to  ships,  120, 121 

to  stolen  goods,  639—643 

to  horses  stolen,  642 

to  money  and  negotiable  securities,  642 

under  factors  and  agents,  22  n.,  82,  84,  646 

warranty  of,  31  n.,  84  n.,  647—649 

to  ohoses  in  action,  660 — 566 

to  imoUimed  dividends,  669 

to  shares,  661—666 

under  Statutes  of  Limitation,  649—669 

through  deeds,  wills,  &o.,  666 

abstract  of,  666 

covenants  for,  666 

comparison  of,  to  real  and  personal  estate,  667 

Title  deeds,  126—129,  666 

solicitor's  lien  on,  61—63 
alteration  of.  Ac,  163 

Tombstone,  130 

ToBT,  personal  nature  of  right  to  sue  and  liability  for,  4,  144 
action  for,  147—166 
death  of  party,  148—161 
assignment  of,  163—166 
wife's,  490,  499,  612,  517—624 
limitation  of  actions  on,  656 
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Towage,  120 

Tradb,  contracts  in  restraint  of,  177 
fixtures,  181—187,  678 
liability  of  partners  in.    See  Pabtnbbs. 

-  of  executor  carrying  on,  429 
customs  of,  104, 189,  227 

Trade  Marks,  846—851,  649 

application  for  registration  of,  848 

non-user  of,  850 

assignment  of,  860,  861 

international  and  colonial  protection  of,  851 

Trade  Names,  851—868,  549 

Trader,  within  the  bankrupt  laws,  199,  286,  241, 242,  617 
loan  to,  222  (a,  b),  481,  482,  624 

Trade  Unions,  178  n. 

Transfer  of  possession,  66 — ^70 

of  stock,  286—802,  510,  615,  522 
of  shares,  800,  807,  510,  616,  564 
of  causes,  466 

Translation,  copyright  in,  842 

Treasure  trove,  48  n. 

Trespass,  action  of,  12  and  n.,  16  n.,  649 

on  the  case,  16  n.,  164,  649 
de  bonis  (uportatis,  12 
vi  et  armiSf  16  n. 

Trover  and  conversion,  16 — 18,  60 — 62,  666 

Trust,  of  chattels,  26—27,  66,  91,  98 

though  voluntary,  enforced  in  equity,  66 
none  entered  on  ship^s  register,  110 

in  bank  books,  288 

in  register  of  members  of  company,  810 
settlements  by  means  of,  869 

for  payment  of  creditors,  286—238,  248,  262,  401,  557—569 
for  wife's  separate  use,  96,  491,  601—605 
for  sale,  881,  485,  695 

how  aftected  by  the  Statute  of  Limitations,  667—569 
form  of,  in  marriage  settlement,  689  sq. 
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Tbustxb  Act,  1893.    See  66  &  57  Vict.  c.  53. 

TBCVnB  in  buikniptey,  powers  of,  103, 105,il34  158, 181, 196, 254  sq. 
267,  278,  295,  854,  867,  471,  561,  575 
poBseasion  of,  254 
relation  back  of  title  of,  266—968 
aooonnts  of,  261 
whftt  actions  pass  to,  153 

Tbustbb,  interest  of,  sufficient  to  support  life  insorance,  290 
investment  of  trust  money,  287,  879 — 382 
application  of  income  for  maintenance,  877 — 379 
transfer  of  stock  in  name  of,  289 
receipt  of,  888 

appointment  of  new,  388,  596 
retirement  of,  384 
vesting  trust  property  in  new  or  continuing,  384 — 386 

of  bankrupt,  254 
costs  of,  886 

lUbility  of,  888—390,  558,  559 
indemnity  and  reimbursement  of,  388,  889 
limitation  of  actions  against,  389,  558,  559 
application  to  and  payment  into  court  by,  890,  391 
trustees  made  joint  owners,  412 
solicitor,  387 
married  woman,  521 

notice  to,  on  assignment  of  chose  in  action,  560 — 562 
inquiry  of,  as  to  prior  assignments  of  choses  in  action, 

562 
clauses  in  settlement,  forms  of,  596 


U. 

Undischaboed  bankrupt,  271,  273 

Undue  influence,  180 

Unlawful  contracts,  173—180 

Use,  conveyance  by  way  of,  128,  359 
gift  of,  358 

Usury  laws,  169  and  n.,  223 
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VeoetabiiE  chattels,  188 

Vendob'8  lien,  64,  81—88,  666 
right  o!  re-sale,  86 

Vebdiot,  effect  of,  166  n. 

Vested  interests,  364 

the  Courts  lean  to,  876 

giving,  to  children  by  settlement,  876—877,  412 

Vesting  trust  property  in  new  or  continuing  trustees,  884 — 386 
of  shares  of  joint  owners,  412 
of  shares  in  intestate's  estate,  487 

Villenaoe,  4 

Voidable  title.    See  Pubchasbb. 

VOLXTNTABY  trust  enforced,  66 

conveyance  of  lunatic,  96 

bond  and  convenants,  217,  222  (b) 

settlements,  107,  268,  276,  896,  896,  399—402 

stamp  duty  on,  402 
gift  of  choses  in  action,  396—400 


W. 

Wageb  of  law,  17  n. 

Wagebs,  174  and  n.,  192 

Wages,  mariners'  and  master's,  117,  489 

servants',  &c.,  on  bankruptcy,  222  (a),  262 
right  of  wife  to,  612 

Waifs,  48  n« 

Wales,  custom  of,  486,  483 

Wab,  instruments  or  munitions  of,  improvements  in,  829 

Wabbant  of  attorney,  209,  210  n.,  211 
stamp  on,  210  n. 
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WABBANTr,  by  feoffor,  81  n.,  34  n.,  127 

on  sale  of  goods,  84  n.,  547 — 549 

Waste,  tenant  withont  Impeachment  of,  140 

being  impleaded  of,  140 
by  incumbent,  151 

Widow,  usually  preferred  in  grant  of  administration,  474 

her  share  on  her  husband's  intestacy,  3,  472,  479,  480 

WiFB,  alienation  of  chattels  by,  96 

aUenation  against,  436,  489,  491 

life  insurance  by,  282 

powers  given  to,  368 

coTcnant  to  settle  her  future  property,  391—394,  506,  514, 

598 
voluntary  settlement  by,  395 
bankrupt,  242,  517 
trustee,  521,  522,  532 
agent  of  husband,  525-^580 
executrix,  444,  445  and  n.,  521,  582 
no  duty  on  legacy  to,  459  n. 
9k  feme  covert,  489 

chattels  personal  belonged  to  her  husband,  480,  489—492 
paraphernalia,  492 
legal  choses  in  action,  492—494,  496 
equitable  choses  in  action,  492,  494—496 
equity  to  a  settlement,  494—496,  499 

disposition  of  her  reversionary  interests,  392,  496,  499,  513  n. 
actions  by  and  against,  490,  499,  512,  517—526 
oontracta  of,  159,  490,  499,  505,  512,  518,  517-529,  587 
debts,  490,  493,  499,  612,  618,  517-527 
torts,  490,  499,  612,  618,  517—624 
maintenance,  626—529,  531 
will  of,  500,  613  and  n.,  522 

separate  estate  in  equity,  96,  892,  491,  501—506,  517 
restraint  on  her  anticipation,  389  n.,  603—606,  616, 618—621, 

532  n.,  594 
general  engagements  binding  separate  estate,  506 
position  under  Married  Women's  Property  Act,  1870... 609— 

513 
1882...518  89. 
liability  to  maintain  husband  and  children,  611,  612,  520 
criminal  proceedings  by  and  against,  511,  620,  626 
loans  to  husband,  624 
deserted  by  husband,  620,  528,  529  n.,  530 
separation,  527—634,  636,  5>57 
alimony,  631 
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Wife,  protection  order,  588 
divoroe,  680,  581,  584 
restitatlon  of  conjugal  rights,  580,  585 
form  of  trust  as  to  fund  settled  by,  in  marriage  settlement, 
590—598.    See  also  Husband. 

Will,  tenant  at,  189 

capacity  to  make,  487 

nuncupative,  487,  488 

of  chattels,  2,  486  sq. 

of  stock,  298 

in  exercise  of  power,  868 

attestation  of,  437,  438,  449,  450 

revocation  of,  489 

ownership  in  common  created  by  416 

domicile  of  testator,  489 

executor  of.    See  Exectttor. 

probate  of,  447 — 454 

of  wife,  500,  518  and  n.,  522 

of  seamen,  487—439 

of  alien,  440,  441  n. 

Winding-up  of  company,  201,  206,  222,  808,  809 

WlTHEBNAH,  20  U. 

Witnesses  to  power  of  attorney,  210  n. 
to  a  will,  437,  488 
husband  and  wife,  as,  520,  525 
to  a  bill  of  sale,  581 

Wreck,  48  n. 

Writ  of  ccyoias  ad  satiafaciendum,  206 
distringas^  290  n. 
elegit,  99, 101 

flen  facias,  99, 100, 102, 115,  291 
levari  facias,  100 
scire  facias,  210  n. 
sequesttetion,  854 
summons,  18  n.,  20,  891,  455  n.,  456,  525 

Writing,  contracts  required  to  be  in,  75,  78, 168—172 
consideration  required  to  be  in,  78,  169 
on  assignment  of  legal  chose  in  action,  87 
not  required  for  gift  of  chattels,  65 
required  for  assignment  of  trust,  91 

acknowledgment  of  barred  debt,  167 
marine  insurance,  288 
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WBimro,  required  for  transfer  of  Biukres,  307,  311 
aBBignment  of  copyright  by,  336 
sealed,  161 

Wboho.    See  Tort. 


Y. 

YsAB,  agreement  not  to  be  performed  Tnthin  a,  80 
of  execator,  467 
of  administrator,  476 

YOBK,  custom  of  province  of,  436,  463 
probate  in  province  of,  448 


THE  END 
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